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Imagining indigeneities

The great life-story cycle has been the way for millennia. It is the birthright

of all Aboriginal children to be born into the right story. Indeed, it is the

birthright and greatest gift we can give all children. The right story connects

us intimately to our country, giving us our place and our identity. The right

story embeds us deeply in nature, connected to the living spirit.1

If, ‘in this land, stories have power’ then we only have to choose what story

we will tell, what story we will live, what story we will pass on to the children

who will one day follow in our footsteps. As we make, so we are made . . . .2

This book is focused upon the animation of indigeneities within textual

imaginaries, both literary and juridical, narratives that exist in “a strange play”3

of mutuality. Law and literature – as texts, “signs on a page” – may be understood

to be artificial abstractions, concerned with inscribing a story upon “bodies and

. . . souls . . . fulfil[ling] as well as replac[ing] their unfulfillable desires”.4 In so

doing, these abstractions inscribe ‘indigeneity’ upon the bodies and souls of their

subjects, in a multiplicity of ways. Whether describing law as literature or law 

in literature, the (inter)disciplinary endeavour that is ‘law and literature’ is

underpinned by the primacy of narrative. For Aristodemou, narratives “invent

rather than reflect our lives, ourselves, and our worlds” and cannot be neutral;

rather, they “investigate, but also suggest, create, and legislate meaning”.5

1 Gladys Milroy and Jill Milroy, “Different Ways of Knowing: Trees are our Families Too” in

Sally Morgan, Tjalaminu Mia and Blake Kwaymullina (eds), Heartsick for Country: Stories of Love,

Spirit and Creation (2008) 22, 24.

2 Sally Morgan, “The Balance for the World” in Morgan, Mia and Kwaymullina, above n 1, 254,

278.

3 Patrick Hanafin, Adam Gearey and Joseph Brooker, “Introduction: On Writing: Law and

Literature” in Patrick Hanafin, Adam Gearey and Joseph Brooker (eds) Law and Literature (2004)

31(1) Special Issue, Journal of Law and Society 1, 2.

4 Maria Aristodemou, Law and Literature: From Her to Eternity (2000) 1.

5 Ibid., 3.

Chapter 1
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The narratives of law and literature both create and legislate meaning. The focus

of this book is their mutual creation and legislation of indigeneity.

As, arguably, postcolonial subjectivities, indigeneities are constructed within law

and literature in terms of a process described as “deep” colonisation,6 yet are also

deconstructive of those terms. Indeed, law and literature have been described as

disciplines that “interfere with one another”,7 as “sites of struggle where cultural

meanings and dominant assumptions can be criticized and contested”.8 While

legal narratives conceive of indigeneity in terms of a putative ‘authenticity’, I will

suggest that the aesthetic of Indigenous literature disrupts and deconstructs the

law. Furthermore, as an ambivalence or undecidability, articulated and represented

within particular spaces of recognition, I will elaborate a conception of indigeneity

as recognised and created within these discourses, ultimately revealing legal and

literary narratives to be mutually constitutive.

In the course of a broader consideration of legal and literary renderings of

indigeneity and, indeed, of indigeneities before and beyond the law, this book will

examine constructions of indigeneity in the international arena, particularly in terms

of rights discourses, and within the law of native title, particularly in Australia. In

so doing, I will demonstrate that this law continues to embrace an antiquated

anthropological notion of “the ‘authentic’ or whole Indigenous subject, framed and

referenced by mythic time and complex kinship rather than by the impacts of

colonialism”, thereby “eras[ing] dispossession”.9 Accordingly, it would seem, this

law (mis)recognises indigeneity as a static cultural ‘authenticity’, in a movement

proceeding not “from combat to combat until it arrives at mutual reciprocity . . .

[but] from domination to domination”.10 Indeed, for Foucault, as for Butler,

“juridical systems of power produce the subjects they subsequently come to

represent”.11 In the context of native title, the colonial schema in which the common

law conception of indigeneity operates compels a particular performance from the

Indigenous subject, in order to appear before the law at all. Such performance 

has been described as “the impossible object of an authentic self-identity . . . a

domesticated nonconflictual ‘traditional’ form of sociality and (inter)subjectivity”.12

4 Narratives

6 Deborah Bird Rose, “Land Rights and Deep Colonising: The Erasure of Women” (1996) 28

Aboriginal Law Bulletin 6; see also Deborah Bird Rose, Reports from a Wild Country: Ethics for Decolonisation

(2004).

7 Hanafin, Gearey and Brooker, above n 3, 1.

8 Aristodemou, above n 4, 10.

9 Patrick Wolfe, Settler Colonialism and the Transformation of Anthropology (1999), 197, discussed in 

Ann Curthoys, Ann Genovese and Alexander Reilly, Rights and Redemption: History, Law and Indigenous

People (2008) 175.

10 Michel Foucault, “Nietzsche, Genealogy, History” in Michel Foucault (Paul Rabinow, ed.) The

Foucault Reader (1984) 76, 85. Discussed in Majid Yar, “Recognition and the Politics of Human(e)

Desire” (2001) 18(2–3) Theory, Culture & Society 57, 61–2.

11 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (1990) 2.

12 Elizabeth Povinelli, The Cunning of Recognition: Indigenous Alterities and the Making of Australian

Multiculturalism (2002) 6.
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In contrast, literature authored by Indigenous peoples provides an alternative 

mode of recognition for the Indigenous subject, as an “articulated”13or,

alternatively, fluid subjectivity. While the “historical or positive”14 narrative of the

law persists in returning indigeneity to a fixed position of cultural authenticity,

Indigenous literature dissolves – momentarily – this fixity, imagining fluid and

manifold indigeneities. In this way, the law is opened to a multitude of Indigenous

imperatives. Such fluidity or hybridity in Indigenous literatures allows for more

expansive expressions of community and Indigenous Law,15 whereby indigeneities

are conceived not as as fixed identities, but as existing within a perpetual state of

(re)creation.

This endeavour entails an interdisciplinary engagement with a variety of

scholarly approaches and extant discourses, but the central arguments of the book

Imagining indigeneities  5

13 James Clifford, “Indigenous Articulations” (Fall, 2001) 13(2) The Contemporary Pacific 468, 478.

Clifford describes Indigenous identity as “articulated”, meaning something that’s articulated 

or hooked together . . . [which] can also be unhooked and recombined”; “a social or cultural

formation as an articulated ensemble . . . [which] does not allow you to prefigure it on an organic

model . . . more like a political coalition in its ability to conjoin disparate elements, a cyborg.

While the possible elements and positions of a sociocultural ensemble are historically imposed

constraints that can be quite persistent over time, there is no eternal or natural shape to their

configuration.

14 Jacques Derrida, “Force of Law: The Mystical Foundation of Authority” in Jacques Derrida (Gil

Anidjar, ed.), Acts of Religion (2002) 228, 240, discussing Montaigne, Essais 2, Chapter 12,

601/Essayes, 482.

15 The “Law” of Indigenous Law is frequently capitalised by Indigenous authors. Indigenous

Australian academic Irene Watson, for example, describes “Raw Law: a natural system of

obligations and benefits, flowing from an Aboriginal ontology”: Irene Watson, Aboriginal Peoples,

Colonialism and International Law: Raw Law (2014) 5. From a non-Indigenous perspective, I may

speculate that this is in recognition of the ultimate authority of this Law and, in a (post)colonial

context, its authority over non-Indigenous law. For my purposes, this may also speak to its dwelling

in the Derridean unconditional and as, perhaps, the “law of the law”: Jacques Derrida, “Before

the Law” in Jacques Derrida (Derek Attridge, ed.), Acts of Literature (1992), 191. It has also been

capitalised as “Law” judicially, notably in Sampi v Western Australia [2005] FCA 777 (10 June 2005).

At [1052], French J summarised the Bardi definition of Law, as submitted to the court in evidence

(second emphasis added – hereafter, emphases are noted only where my own):

Bardi law and custom as described in the evidence and as summarised by Mr Bagshaw,

relies upon the belief that Bardi lands and waters and the cultural forms and practices which

make up the body of their customary law were created and bequeathed upon their ancestors

by supernatural beings, the inamunonjin. These beings occupied and/or moved across the

Dampier Peninsula region before direct human experience of the world. They shaped the

physical environment and informed it with their spirits. They set the boundaries of traditional

territories, named sites and introduced songs, dances, designs and objects together with

myths and rituals. They set up the basic rules regulating the social order. The sum total of

these rules, customs and resources is comprehended by the term “Law”.

Furthermore, at [1053], his Honour applied this term to the specific subject matter of the

native title claim: “The Law so understood, in my opinion, embodied the fundamental principle

that the Bardi people as a community hold the traditional territory which is defined by the Law

and is to be used and enjoyed in accordance with its rules.”
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are principally focused upon studies in law and philosophy, and law and literature.

As an examination of indigeneity before and beyond the law, I am concerned with

differing, yet mutually constitutive, narratives. Specifically, the hegemonic

narratives of law before which the Indigene must perform, and the necessarily infinite

responsivity of law to a beyond that constitutes and transforms it. These engagements

encompass discourses of rights and dialectics of recognition, both in the

international sphere and in the particular context of (post)colonial settler nation

states, and discourses surrounding the very notion of ‘indigeneity’ itself.

To begin, I will elaborate upon this notion of indigeneity, as a thoroughly

contested concept, a legal and political instrument for rights advocacy, and a global

and indeed globalising discourse. This will include an overview of anthropological

debates surrounding its cultural validity and legal and political instrumentalisation.

International rights discourses, including human rights and their critique, will 

also be afforded attention, with particular reference to the normative classification

and categorisation of Indigenous peoples in international fora. I will then provide

a review of my theoretical orientations and philosophical underpinnings, and 

their application to questions of indigeneity in law and literature, critical

approaches to rights and recognition, postcolonialism, and law and literature as

an interdisciplinary paradigm.

This introductory examination will include a consideration of the constituently

constraining quality of recognition, introduced in its strongest manifestation 

with Hegel,16 and partially liberated by way of Fanon in a (post)colonial context.17

The notion of a misrecognised indigeneity will then be developed in relation to

a Derridean reading of subjectivity before the law, and the commensurable relation

between law and literature.18 This will include a discussion of attempts to define

literature, as a “strategy”19 or as a singular “event”,20 and will extend to an

examination of the literary work as evocative of that which Derrida conceives 

as the unconditional, which animates the law in a perpetual motion between

determinacy and indeterminacy, ultimately constituting it. Indeed, for Derrida,

the unconditional is conceived as that which is “without condition”, “without

power”, and “without defence”,21 arising in the moment of deconstruction, 

the event – “what arrives, what comes about” – resistant to all domestication and

6 Narratives

16 Georg Wilhelm Friedrich Hegel, “Self-Consciousness: The Truth and Self-Certainty:

Independence and Dependence of Self-Consciousness: Lordship and Bondage”, in Phenomenology

of Spirit (AV Miller trans., with analysis and forward by JN Findlay, 1977 edn) 111.

17 Frantz Fanon, Black Skin White Masks (Charles Lam Markmann trans., 1967 edn).

18 Derrida, above n 15, 181. See also Peter Fitzpatrick, “Juris-fiction: Literature and the Law of the

Law” (2004) 35 (1–2) ARIEL 215; Peter Fitzpatrick, “Reading Slowly: The Law of Literature and

the Literature of Law” in Ruth Buchanan, Stewart Motha and Sundhya Pahuja (eds), Reading

Modern Law: Critical Methodologies and Sovereign Formations (2012) 193.

19 Terry Eagleton, The Event of Literature (2012), especially from 167.

20 Derek Attridge, The Singularity of Literature (2004).

21 Jacques Derrida, “The University Without Condition” in Jacques Derrida, Without Alibi (2002)

202, 206.
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convention.22 Accordingly, the apparent determinacy of a hegemonic law –

including human rights, as “ ‘the perfect instrument of empire’, of a globalized

imperium” – may be (re)conceived as “its ultimate undoing, or even its transfor-

mation.”23 The relation between law and literature will be elaborated by way 

of a Benjaminian reading24 of literary revolution and a recuperation and

reassertion of Indigenous Law. I will then proceed to a discussion of ethical positions

in “intercultural”25 research – the capacity to speak of or for the other, and the

means by which a non-Indigenous researcher, such as myself, might approach

such articulations. I will close Part 1 with a synoptic account of the remaining

chapters.

By necessity, the principal focus of this book is confined to Aboriginal and 

Torres Strait Islander peoples of Australia, but some limited comparison will 

be made to other Indigenous societies, particularly the First Nations peoples of

Canada and the Native American peoples of the United States of America. 

To clarify, I use the term ‘Indigenous’ in order to be broadly inclusive, although

specific individuals and communities have spoken from distinct and local

perspectives. I have recorded these assertions as uttered or written, but in my own

argument I use the broader term ‘Indigenous’. This category, though highly

contested, has now assumed national and international political and legal meaning,

in international agreements and United Nations (UN) declarations, and carries

particular social and cultural associations unique to the global processes of

decolonisation. Its interrogation, in legal and literary discourses, is the very purpose

of this book.

The question of indigeneity

The very question that is indigeneity,26 and non-Indigenous interest in answering

it, is the subject of vast scholarship and debate. As an inherently local and global

discourse, the profusion of political, legal, literary, scholarly, and community

Imagining indigeneities  7

22 Derrida, above n 21, 234.

23 Peter Fitzpatrick, “The Revolutionary Past: Decolonizing Law and Human Rights” (2014) 2(1)

Metodo: International Studies in Phenomenology and Philosophy 117, 127, citing Robert A Williams, The

American Indian in Western Legal Thought: The Discourses of Conquest (1990) 59.

24 Walter Benjamin, “Critique of Violence” in Walter Benjamin, Reflections: Essays, Aphorisms,

Autobiographical Writings (1978) 277.

25 See discussion of a decolonial “delinking” and associated “interculturality” in Ferdinando Menga,

“Interculturality and the Limits of a Globalized Order. Some Paradigmatic Insights on the

Unavoidable Intervention of Contingency Within Human Institutions” (2012) 3–2 Rivista

Internazionale di Filosofia e Psicologia 254, 256–8. See also discussion in Fitzpatrick, above n 23,

especially 128.

26 The terms “indigeneity” and “indigeneities”, as used throughout this book, denote Indigenous

subjectivities, Indigenous “life-ways” (Marcia Langton, “The ‘Wild’, the Market and the Native:

Indigenous People face New Forms of Global Colonization” in William M Adams and Martin

Mulligan (eds), Decolonizing Nature: Strategies for Conservation in a Post-Colonial Era (2003) 79, 80) and
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engagements with expressions of indigeneity reflects its expanding international

currency. The term “Indigenous”, as a global expression of identity and

concomitant struggle, is relatively recent. Once appearing only perhaps in “a

scattering of botanical works on indigenous plants”,27 indigeneity now connotes

not merely nativeness to land or region28 but also a political, legal, and cultural

identity with international valency – Indigenous peoples – most properly capitalised

as a plural proper noun. The plurality of ‘peoples’ is a recognition of a ‘collective,

rather than purely individual, dimension to [Indigenous] livelihoods’,29 and an

extension of self-determination to those who may not yet, or indeed ever, be defined

as nations.30 Furthermore, Tuhiwai Smith has described the plural of ‘peoples’ in

‘Indigenous peoples’ as the result of Indigenous activism – a recognition of ‘real

differences between different indigenous peoples’.31 Articulation of Indigenous

peoples as a ‘global form of political identity’ has also required recognition of

entities that surpass extant political categories, who may be nations, yet do not

pursue statehood.32

Irrespective of the implicit and explicit heterogeneity of Indigenous peoples

throughout the world, which persists despite colonisation,33 indigeneity itself has

8 Narratives

Indigenous Law (see footnote 15, above). This denotation extends the elements of the definition

of “indigeneity”, defined in The Oxford English Dictionary (1991, Second edn) as “the quality of

being Indigenous; indigenousness”. For my purposes, “indigeneity” conflates the demarcations

proposed elsewhere, such as Hamilton’s use of the term in the context of the law, as “not the

specific ontologies and epistemologies of [Indigenous] peoples . . . but rather the political, economic

and legal articulations of indigenous difference (and the discursive and material effects of these

articulations) in postcolonial settler nations” (Jennifer Anne Hamilton, Indigeneity in the Courtroom:

Law, Culture and the Production of Difference in the North American Courts (2009) 1). I would also contrast

my definition with Niezen’s use of the term “indigenism”, which he defines as “the international

movement that aspires to promote and protect the rights of the world’s ‘first peoples’” (Ronald

Niezen, The Origins of Indigenism: Human Rights and the Politics of Identity (2003) 4).

27 Niezen, above n 26, 2–3.

28 Lesley Brown (ed.), The New Shorter Oxford English Dictionary on Historical Principles (1993), defines

“indigenous” as: Born or produced in a particular land or region; (especially of flora or fauna)

native or belonging naturally to (a region, a soil, etc), not introduced; inborn, innate. Of, pertaining

to, or concerned with the native inhabitants of a region.

29 Tom Calma, Aboriginal and Torres Strait Islander Social Justice Commissioner, Australian

Human Rights Commission Native Title Report 2008, at www.hreoc.gov.au/social_justice/

nt_report/index.html (accessed 6 October 2015).

30 Sharon Helen Venne, Our Elders Understand Our Rights: Evolving International Law Regarding Indigenous

Peoples (1998) 70–2. For a critical consideration of the nation as the “universal form of collective

political organization”, see Peter Fitzpatrick, Modernism and the Grounds of Law (2001) 127; Sundhya

Pahuja, “Decolonization and the Eventness of International Law” in Fleur Johns, Richard Joyce

and Sundhya Pahuja (eds), Events: The Force of International Law (2011) 91, 96–7.

31 Linda Tuhiwai Smith, Decolonizing Methodologies: Research and Indigenous Peoples (1999) 7.

32 Niezen, above n 26, 51.

33 See Gayatri Chakravorty Spivak, “Can the Subaltern Speak?” in Cary Nelson and Lawrence

Grossberg (eds), Marxism and the Interpretation of Culture (1988) 271, 284. Here, Spivak speaks of the

subaltern subject in the Indian context: “Certain varieties of the Indian elite are at best native

informants for first-world intellectuals interested in the voice of the Other. But one must

nevertheless insist that the colonized subaltern subject is irretrievably heterogeneous.”
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become a multifarious yet globally cohesive marker of unity, defined in accordance

with a cultural distinctiveness resistant to colonial imposition, spiritual and ancestral

connections to land and waters, marginalisation and dispossession, and political

agitation against neocolonial expansion. Soguk asserts: “Given the negations visited

upon their histories, more than others, indigenous struggles compel a political

calculus that registers indigenous identity practices”.34 In claims for rights to cultural

integrity and expression, access to and management of land and resources, and

to political and economic autonomy, Indigenous peoples of the world present a

collective struggle. Such struggles have given rise to a “new kind of global political

entity”, termed “indigenism”,35 and an associated international discourse of

indigeneity.

Much critique and debate surround the concept of indigeneity, particularly 

in anthropological circles,36 despite gestures toward consensus. Barnard, citing

Saugestad, argues that a “consensus in ‘international discourse in politics, law,

and anthropology’” suggests a “polythetic definition”37 of indigeneity, in accord -

ance with four criteria: “first-come, non-dominance, cultural difference, and

self-ascription”.38 Nonetheless, contention remains, and a distinction has been

drawn between notions of indigeneity as an anthropological concept, as a legal

concept, and “as a useful tool for political persuasion”.39 With reference to the

latter, it has been acknowledged that the essentialism required by the “ ‘indigenous

people’ category” may be “the only discourse the ‘other’ can use against the power

of the coloniser”.40 Accordingly, the collective Indigenous political movement has

been described as “a movement of movements”,41 comprised of those whose

historical subordination “affords them a greater capacity to think imaginatively

about possible alternative futures”.42 Marginalised groups described as “local,

Imagining indigeneities  9

34 Nevzat Soguk, “Indigenous Peoples and Radical Futures in Global Politics” (March 2007) 29(1)

New Political Science 1, 5.

35 Niezen, above n 26, 3.

36 Anthropological debate concerning the concept of indigeneity was particularly concentrated in

a series of responses to an article published in 2003: Adam Kuper, “The Return of the Native”

(Current Anthropology Forum on Anthropology in Public, June 2003) 44(3) Current Anthropology

389. Responses appeared in Current Anthropology Forum on Anthropology in Public (June 2003)

44(3) Current Anthropology 389; (April 2004) 45(2) Current Anthropology 263; Alan Barnard, “Kalahari

Revisionism, Vienna and the ‘indigenous peoples’ Debate” (2006) 14(1) Social Anthropology 1;

Discussion: The Concept of Indigeneity (2006) 14(1) Social Anthropology 17–32. I will discuss this

particular discourse in greater detail in Part II.

37 Barnard, above n 36, 7.

38 Sidsel Saugestad, The Inconvenient Indigenous: Remote Area Development in Botzwana, Donor Assistance and

the First People of the Kalahari (2001) 43, cited in Barnard, above n 36, 1.

39 Barnard, above n 36, 7.

40 Justin Kenrick, “Discussion: The Concept of Indigeneity” (2006) 14(1) Social Anthropology 19.

41 Tom Mertes, A Movement of Movements: Is Another World Really Possible? (2004), cited in Soguk, above

n 34, 5.

42 Soguk, above n 34, 5.
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native, autochthonous” and “traditional”, “tribal”, or “peasant”43 are now also

defined via an internationally recognised identity that has become a tool for

empowerment, with which to harness previously inaccessible resources. At both

a national and international level, claims may be made via the performance of

such identity. Yet, its use as a tool – dependent as it may be upon fixity and

stereotype – is highly fraught, encumbered with expectations that may bear little

or no resemblance to lived realities. Notions of hybridity must contend with “the

old misconception that ‘the only real Aboriginals are tribal Aboriginals’”,44 or

“the ones sitting on a desert rock with a spear”.45 Contested interpretations move

between these polarities, offering arguably essentialist constructions, which reduce

indigeneity to arguments over authenticity. Indeed, it has been suggested that the

very notion of indigeneity, and claims to it, necessarily follow “a western social

construction of ‘indigenous’ authenticity”.46

First defined internationally in 1957 by the International Labour Organization,

and now elaborated in various international instruments47 – initially drafted largely

by those who would not identify as Indigenous48 – the term “Indigenous”, while

contested, is now imbued with enormous legal and political meaning. Particularly

10 Narratives

43 Michael R Dove, “Indigenous People and Environmental Politics” (2006) 35 Annual Review of

Anthropology 191, 192.

44 Eva Rask Knudsen, “Fringe Finds Focus: Developments and Strategies in Aboriginal Writing in

English” (1991) 15(2) Australian Literary Studies 32, 33, citing Mudrooroo Narogin, Writing from the

Fringe: A Study of Modern Aboriginal Literature (1990) 168.

45 Anita M Heiss, Dhuuluu-Yala: To Talk Straight (2003) 19, discussing Ruby Langford Ginibi, “My

Mob, My Self” in Kerry Reed-Gilbert (ed.), The Strength of Us as Women: Black Women Speak (2000)

19.

46 Barnard, above n 36, 7, citing Richard Handler, “Authenticity” (1986) 2 Anthropology Today 2;

Trond Thuen, “Anthropological Knowledge in the Courtroom: Conflicting Paradigms” (2004)

12 Social Anthropology 265, 279–82.

47 The term “indigenous” was included in the International Labour Organization (ILO) Convention

(No. 107) Concerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations

in Independent Countries (1957), and the accompanying International Labour Organisation

Recommendation No 104 (1957). This Convention was revised by the International Labour

Organisation Convention (No 169) (Indigenous and Tribal Peoples Convention) in 1989. It is also defined

in the Martinéz Cobo Report to the United Nations Sub-Commission on the Prevention of

Discrimination of Minorities in 1986; and the Chairperson of the United Nations Working Group

on Indigenous Populations, formed in 1982: see www.iwgia.org/culture-and-identity/

identification-of-indigenous-peoples (accessed 6 October 2015). See discussion of these definitions

in Megan Davis, “Indigenous Struggles in Standard-Setting: The United Nations Declaration on

the Rights of Indigenous Peoples” (2008) 9(2) Melbourne Journal of International Law 439, 442. It was

further defined by the World Bank in 1991: The World Bank Operational Manual: Operational

Directive 4.20 (September 1991): Indigenous Peoples. This definition has since been refined: World

Bank Operational Directive 4.10 (July 2005, revised April 2013): see http://web.worldbank.org/

WBSITE/EXTERNAL/PROJECTS/EXTPOLICIES/EXTOPMANUAL/0,,contentMDK:20

553653~menuPK:4564185~pagePK:64709096~piPK:64709108~theSitePK:502184,00.html#F6

(accessed 6 October 2015).

48 Niezen, above n 26, 3; 53–93.
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in the realms of natural resources and environmental and climate change politics,

indigeneity is wielded as a weapon in large-scale debates over development and

conservation. In the midst of such debates, Indigenous peoples may be both actors

and pawns – at times active in the pursuit of rights to land, waters, and resources

on the basis of cultural knowledge and connection, at others simply a part of the

artillery used in efforts to protect areas of ecological significance or, more recently,

in international schemes for climate change mitigation and adaptation.49 Yet, it

is the articulation of and identification with this internationally recognised notion

of indigeneity that has catapulted peoples who may have been previously oriented

toward the local into the international arena.

The global articulation of indigeneity has been attributed to the inauguration

and development of human rights as inalienable and universal principles, the

concomitant rise of identity politics,50 and the delocalisation inherent within

“totalizing systems of modernity”,51 which actually served to create indigeneity

as a global concept: “[T]hrough the very process of being recognized as

‘indigenous’, these groups enter the realms of modernity”.52 Hirtz describes the

current formulation of the ‘Indigenous’ as “[a] form of ‘bureaucratic Orientalism’

. . . constructing and reaffirming the Other through the minutiae of administrative

procedures and contemporary representational processes”, thereby “establishing

the right to act as an indigenous group”.53 Indigeneity, he ultimately suggests, is

an expression of modernity itself:

Modernity needs the contrasting concept of indigeneity and tradition, whereas

traditional societies in pre-modern or pre-colonial times did not need to

establish their ‘otherness’ in opposition to modernity or their own history.54

The arrogations of modernity to an encompassing universalism are confounded

by an origin that must necessarily be apart from it – that Other in relation to

Imagining indigeneities  11

49 See, for example, the United Nations Reducing Emissions from Deforestation and Degradation

Programme (REDD+): www.un-redd.org/Home/tabid/565/language/en-US/Default.aspx

(accessed 6 October 2015). For discussion, see Kathleen Birrell, Lee Godden and Maureen Tehan,

“Climate Change and REDD+: Property as a Prism for Conceiving Indigenous Peoples’

Engagement” (2012) 3(2) Journal of Human Rights and the Environment 196.

50 Niezen, above n 26, 3.

51 Dove, above n 43, 193, citing Arjun Appaduri, Modernity at Large: Cultural Dimensions of Globalization

(1996); also citing Anthony Giddens, The Constitution of Society: Outline of the Theory of Structuration

(1984); Alf Hornborg, “Ecology as Semiotics: Outlines of a Contextualist Paradigm for Human

Ecology” in Philippe Descola and Gísli Pálsson, Nature and Society: Anthropological Perspectives (1996)

45.

52 Frank Hirtz, “It takes Modern Means to be Traditional: On Recognizing Indigenous Cultural

Communities in the Philippines” (2003) 34(5) Development and Change 887, 889.

53 Hirtz, above n 52, 889.

54 Ibid. See also Peter Fitzpatrick, The Mythology of Modern Law (1992) ix: “No matter what its relevance

to so-called primitive and ancient worlds, myth is vibrantly operative in modernity”.
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which modernity is defined.55 These realms of modernity include human rights

discourses, within which the concept of indigeneity has been encapsulated and

defined as a unique and inviolable ‘Otherness’, to be protected as such. Indeed,

the UN Declaration on the Rights of Indigenous Peoples56 presents indigeneity

in these terms, affirming Indigenous peoples as “equal to all other peoples”, yet

“recognizing the right of all peoples to be different, to consider themselves different,

and to be respected as such”.57

Recognition, it is suggested, is “a conceptual framework through which we

understand the struggle to become . . . fully individuated beings” and, accordingly,

is “a powerful and enduring philosophical discourse of being and becoming”.58

The modern subject of recognition, however, particularly in postcolonial contexts,

is “thoroughly imbricated with relations of appropriation and ownership”,59

12 Narratives

55 Fitzpatrick, above n 30, especially 43–4. See also Said’s seminal discussion of the construction of

the Occident, in contrast to the Orient: Edward Said, Orientalism (1978); and Spivak’s discussion

thereof: Gayatri Chakravorty Spivak, A Critique of Postcolonial Reason: Toward a History of the Vanishing

Present (1999) 203.

56 On 7 September 2007, the United Nations General Assembly adopted the United Nations Declaration

on the Rights of Indigenous Peoples, taking note of the recommendation of the Human Rights Council

contained in its Resolution 1/2 of 29 June 2006, by which the Council adopted the text of the

Declaration. See http://social.un.org/index/IndigenousPeoples/DeclarationontheRights

of IndigenousPeoples.aspx (accessed 6 October 2015; “Declaration”). Australia was one of the 

four countries that voted against the Declaration (alongside the United States of America, Canada

and New Zealand). Following the change of Federal Government in November 2007, the new

government informally indicated its support for the Declaration: see Statement on the United

Nations Declaration on the Rights of Indigenous Peoples, The Hon Jenny Macklin, Minister 

for Families, Housing, Community Services and Indigenous Affairs, 3 April 2009, Parliament

House Canberra: www.un.org/esa/socdev/unpfii/documents/Australia_official_statement_

endorsement_UNDRIP.pdf (accessed 6 October 2015). It is of note that the Native Title

Amendment (Reform) Bill 2011 (Cth), proposed by Greens Senator Rachel Siewert, at s 3A,

provided: “It is an additional object of this Act that governments in Australia take all necessary

steps to implement the . . . principles set out in the United Nations Declaration of the Rights of

Indigenous Peoples” and, furthermore, that “the provisions of this Act are to be interpreted and

applied in a manner that is consistent with the Declaration”. This section has not been incorporated

into the subsequent Native Title Amendment (Reform) Bill (No. 1) 2012 (Cth) (lapsed) or subsequent

Native Title Amendment (Reform) Bill 2014 (Cth) (before Parliament at the time of writing). The

Australian Law Reform Commission has also begun a formal review of the Native Title Act 1993

(Cth) and, in an Issues Paper (IP 45), suggests that “[r]eform should reflect Australia’s international

obligations in respect of Aboriginal and Torres Strait Islander people, and have regard to the

United Nations Declaration on the Rights of Indigenous Peoples” (Principle 4). For further

discussion on the impact of the Declaration on Australian law, see Davis, above n 47. More

generally, see Claire Charters, Les Malezer and Victoria Tauli-Corpuz (eds), Indigenous Voices: The

UN Declaration on the Rights of Indigenous Peoples (forthcoming).

57 Preamble to the Declaration, above n 56.

58 Brenna Bhandar, “Plasticity and Post-Colonial Recognition: ‘Owning, Knowing and Being’”

(2011) 22(3) Law and Critique 227, 228.

59 Bhandar, above n 58, 228.
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whereby the self is recognised only in accordance with a preconceived subjectivity

– that which Derrida describes as an “economy of the same”.60 This argument

would extend to claims to “the universal as an ontological completeness”61 in

international rights discourses, such as the Declaration. This very document,

however, presents paradoxical claims to universality and specificity – it purports

to ‘declare’ the rights of individuals and communities that are both universally

identifiable, yet are defined by cultural and geographic particularity. The language

of difference contained within the Declaration might suggest the emergence of

that which Tourme-Jouannet has described as “a legal status of difference . . .

alongside the legal status of equality in international law”.62 In the context of

settler nation states, however, recognition of such difference is violently constrained,

the Indigenous legal subject “confined to a restricted economy of property

ownership and subjectivity”.63

The lineaments of an international Indigenous rights discourse may be traced

from the inauguration of formal international human rights, which began with

the Universal Declaration of Human Rights, adopted by the UN General

Assembly in 1948.64 Subsequent resolutions, covenants, and associated instruments

and mechanisms reflect a commonly articulated succession of rights, usefully

summarised by Messer as follows: the “ ‘first generation’ of political and civil rights

protect basic security of persons”; the “ ‘second generation’ of socioeconomic and

cultural rights” protect, among other things, rights to employment, standards of

living and education, and rights of women and children; the “ ‘third generation’

of solidarity or development rights” protect “rights to peace, a more equitable socio -

economic order, and a sustainable environment”; and the “ ‘fourth generation’

of indigenous rights”, of which the Declaration on the Rights of Indigenous Peoples

is the centrepiece, protect Indigenous peoples’ “rights to political self-determination

and control over socioeconomic development”.65 At the recent completion of 

the Second International Decade of the World’s Indigenous People (2005–2014),66

the extent to which the broad and ambitious objectives of the Decade were

Imagining indigeneities  13

60 Jacques Derrida, “From Restricted to General Economy: A Hegelianism without Reserve” 

in Jacques Derrida, Writing and Difference (2002) 317.

61 Fitzpatrick, above n 23, 118.

62 Emmanuelle Tourme-Jouannet, What is a Fair International Society? International Law between

Development and Recognition (2013). See also Emmanuelle Tourme-Jouannet, “The International

Law of Recognition” (2013) 24(2) European Journal of International Law 691, 667–90, 668–9. See

also discussion in Rose Parfitt, “Theorizing Recognition and International Personality” in Florian

Hoffman and Anne Orford (eds), The Oxford Handbook of International Legal Theory (forthcoming).

63 Bhandar, above n 58, 228. See also discussion in Parfitt, above n 62.

64 United Nations Universal Declaration of Human Rights, adopted by the United Nations General

Assembly on 10 December 1948, at www.un.org/en/documents/udhr/ (accessed 6 October 2015).

65 Ellen Messer, “Anthropology and Human Rights” (1993) 22 Annual Review of Anthropology 221,

222–3.

66 On 22 December 2004, the General Assembly adopted Resolution A/RES/59/174 for a Second

International Decade, which commenced on 1 January 2005 and concluded in December 2014.
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accomplished was assessed.67 Achievements include the adoption of the Declaration

in September 2007,68 the establishment of the Permanent Forum on the Rights

of Indigenous Peoples, the Expert Mechanism on the Rights of Indigenous Peoples,

the Special Rapporteur on the Rights of Indigenous Peoples, and the World

Conference on Indigenous Peoples.69 In Australia, this decade was marked by the

momentous national apology to Indigenous Australians in February 2008.70 The

UN General Assembly Final Report of the Second Decade reports the achievement

of some of the initial goals for the Decade, but acknowledges “a substantial gap

. . . between the formal recognition of Indigenous peoples and the implementation

of policies on the ground”.71 While proposing the declaration of a Third Decade

of the World’s Indigenous People,72 the Report identifies the need to “[r]ecognize

Indigenous peoples as distinct peoples and not as marginalized and vulnerable

groups in both the sustainable development goals and the post-2015 development

agenda”.73 Pursuit of the latter, however, arguably necessitates the formulation

of “pan-indigenous, pan-national, and pan-regional identities”;74 furthermore, it

entails a seemingly untroubled engagement with a paradoxical notion of indigeneity

that is culturally and geographically specific, yet simultaneously inclusive and

delocalised – an engagement requiring some greater scrutiny.

Despite – or perhaps as a result of – the creation of the ‘Indigenous’ by the

machinery of modernity, including rights discourses, this international concept 

of indigeneity is defined by a unique and unassailable attachment to the past.

Article 9 of the Declaration affords Indigenous peoples and individuals the right

to belong to an Indigenous community or nation in accordance with the traditions

and customs of the community or nation concerned.75 This community –

simultaneously defined by its indigeneity and its traditions and customs – is one to 

which the Indigenous peoples of signatory nation states possess a right to belong. 

14 Narratives

67 United Nations Final Report of the Second International Decade of the World’s Indigenous People

GA, 69th Session, August 2014, UN Doc A/69/271 at http://undesadspd.org/indigenouspeoples/

seconddecade.aspx (accessed 6 October 2015; “Final Report of the Second International Decade”).

68 Declaration, above n 56.

69 See Communication from the United Nations Permanent Forum on Indigenous Issues Chairperson

on a Third International Decade of the World’s Indigenous Peoples at http://undesadspd.org/

IndigenousPeoples/tabid/70/articleType/ArticleView/articleId/201/Communication-from-the-

UNPFII-Chairperson-on-a-Third-International-Decade-of-the-Worlds-Indigenous-Peoples.aspx

(accessed 6 October 2015).

70 Apology to Australia’s Indigenous Peoples, House of Representatives, Parliament House,

Canberra (13 February 2008). See full text and video at http://australia.gov.au/about-

australia/our-country/our-people/apology-to-australias-indigenous-peoples (accessed 6 October

2015).

71 Final Report of the Second International Decade, above n 67.

72 Ibid., paragraph 53(a).

73 Ibid.

74 Messer, above n 65, 237.

75 Preamble to the Declaration, above n 56.
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In order to receive the recognition and rights afforded by the international

community, peoples defining themselves as Indigenous must “evoke the language

of historical continuity, on which they stake their claim to collective identity”.76

Furthermore, speaking of indigeneity as defined by its historicity, Niezen remarks

upon the relative newness of this concept in contrast to its reliance upon a

“primordial identity”, comprised of “people with primary attachments to land

and culture, ‘traditional’ people with lasting connections to ways of life that have

survived ‘from time immemorial’”.77 Indeed, Sieder and Witchell have described

“the distinctive criteria for indigenous populations” as including both

“primordialism and cultural difference”.78 The demand for such performance

arguably effects the same diminution and homogenisation of identities as other

rights discourses, despite their affirmation and celebration of ‘difference’.79

Furthermore, recognition on the basis of difference may necessitate the creation

and calcification of difference as such, rather than facilitate the acknowledgment

of fluid subjectivities.

The articulation and promulgation of rights within the “authoritative

document[s]” of international agreement, including human rights discourses, have

been the subject of ongoing critique; indeed, it has been argued, “[t]he vision of

human rights as limitation or empowerment-before-the-law is ideologically

hegemonic”.80 Advocating a radical (re)concepualisation of human rights, as

distinct from their performance in compliance with the apparently ‘authoritative

documents’ of international law, Wall suggests that these documents confound

“the multiplicity of rights-positions by implicitly claiming to write the totality of

the human through her rights”.81 Similarly, Douzinas argues that where human

rights “construct the individual person as a subject (of law)”, such rights have

become “tools of public power and individual desire”.82 Elsewhere, Butler speaks

of the “language and context” of ‘rights’ and protection against discrimination,

Imagining indigeneities  15

76 Rachel Sieder and Jessica Witchell, “Advancing Indigenous Claims through the Law: Reflections

on the Guatemalan Peace Process” in Jane K Cowen, Marie-Bénédicte Dembour and Richard

A Wilson (eds), Culture and Rights: Anthropological Perspectives (2001) 201, 205; see also 207, 212.

77 Niezen, above n 26, 3.

78 Sieder and Witchell, above n 76, 205.

79 See Karen Engle, “From Skepticism to Embrace: Human Rights and the American

Anthropological Assocation from 1947 to 1999” (2001) 23 Human Rights Quarterly 536; Annelise

Riles, “Anthropology, Human Rights and Legal Knowledge: Culture in the Iron Cage” (2006)

108(1) American Anthropologist 52; Ellen Messer, “Anthropology and Human Rights” (1993) 22 Annual

Review of Anthropology 221. Cf Fitzpatrick, above n 30, 218.

80 Illan Wall, Human Rights and Constituent Power: Without Model or Warranty (2012) 4. See also Costas

Douzinas, Human Rights and Empire: The Political Philosophy of Cosmopolitanism (2007); Costas Douzinas,

The End of Human Rights: Critical Legal Thought at the Turn of the Century (2000).

81 Wall, above n 80, 2.

82 Costas Douzinas, Human Rights and Empire: The Political Philosophy of Cosmopolitanism (2007) 7–8.
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the former pertaining to individuals, the latter to a group or class. Accordingly,

she asserts, “we have to present ourselves as bounded beings – distinct,

recognizable, delineated, subjects before the law, a community defined by some

shared features”, in order to secure legal protections and entitlements.83

As a singular conception of identity, purporting to embrace a diversity of

experience yet finite in its application, ‘indigeneity’ is ultimately a cultural and

political performance.84 Where international instruments define indigeneity in

terms of “historic continuity, distinctiveness, marginalization, self-identity, and self-

governance”,85 claimants must conform to and perform a mode of being that does

not disrupt the articulated bounds of such recognition.86 Nonetheless, whereas

these requirements of universality define the claimant, as a determined and

therefore recognisable legal subject, the paradoxical demand for distinctiveness

necessitates a responsivity to that which is beyond the law. Indeed, while the

Declaration, as an ‘authoritative’ document, is determinate, its potential

interpretations and applications are manifold, in accordance with the “constituent

conditions of society or community itself”.87 Fitzpatrick describes the dual claim

of human rights, to “an operative universality whilst being, and inevitably being,

a particularity”.88 Indeed, he argues, “[a] right . . . generatively trajects beyond

any conditioned or conditional determinacy”; furthermore, “this perspective would

open on to a human rights ever beyond ultimate affirmation, an ever-resistant

human rights”.89 Accordingly, the ‘human’ of human rights can never be

“enduringly settled”; yet, in order to realise human rights at all, “an inclusive

determinacy remains imperative”.90 For my purposes, therefore, rights afforded

the human being who is recognised as ‘Indigenous’, while violently determinative

in the moment of her recognition, are otherwise infinitely responsive and, therefore,

may be radically “intercultural”.91 That is, in the context of the “decolonial”,

where individuals and communities identifying as ‘Indigenous’ might ‘delink’ from

16 Narratives

83 Judith Butler, Precarious Life: The Powers of Mourning and Violence (2004) 24–5. See also Brenna

Bhandar, “Re-covering the Limits of Recognition: The Politics of Difference and Decolonisation

in John Borrows’ Recovering Canada: The Resurgence of Indigenous Law (2007) 27 Australian Feminist Law

Journal 125, 138.

84 Soguk, above n 34, 5; see also Steven Robins, Comment on Adam Kuper, “The Return of the

Native” (Current Anthropology Forum on Anthropology in Public, June 2003) 44(3) Current

Anthropology 398, 398–9.

85 Dove, above n 43, 192.

86 This proposition is articulated in Australian law in Mabo and Others v Queensland (No. 2) (1992) 175

CLR 1, 29 (“Mabo”) in which Brennan J held that in recognising the native title of Indigenous

peoples, the court is constrained.

87 Fitzpatrick, above n 23, 125, citing Jacques Derrida, Politics of Friendship (George Collins trans.,

1997 edn) 231.

88 Ibid., 125.

89 Ibid., 128.

90 Ibid., 127.

91 Ibid., 128.
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the “occidentalized universalism” of hegemonic rights discourses, such discourses

might be responsive to “an ‘intercultural’ plurality”.92

(Mis)recognising indigeneity

Operating as an intercultural space, it has been suggested that indigeneity is 

not enunciative of particular and individualised identities but, rather, is derivative

of varied and variable acts of recognition. For Healy, as for Langton, (Australian)

‘Aboriginality’ is not representative of Aboriginal people, but of “what happens

interstitially” between Aboriginal and non-Aboriginal people.93 In this space, 

selves are constructed and construed as persons able to claim rights within a 

legal and political discourse – which is a recognition of iterative performance, of

a broader body politic unified by common struggle, as individuals defined 

by traditional tribal affiliations and affinities to land and waters, and as a multi -

plicity, which may be alternately or simultaneously autochthonous and urban,

dynamic and fixed, partial and whole, spiritual and embodied, “ancient and

modern”.94 These selves are responsive to different purposes and different

contexts; indeed, “all identities are historically developed and are ultimately political

and cultural performances”.95 Accordingly, the Indigenous self may be variably

manifest, depending upon the context of recognition. It may appear, singularly

or simultaneously, as fixed in a romanticised historical moment, as a pathetic

lament for a dying race,96 as an abrasive political insurgency, and as spiritually
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92 Fitzpatrick, above n 23, citing Menga, above n 25, 256–8.

93 Chris Healy, Forgetting Aborigines (2008) 7; Marcia Langton, Well I Heard it on the Radio and 

I saw it on the Television: An Essay for the Australian Film Commission on the Politics and

Aesthetics of Filmmaking by and about Aboriginal People and Things (1993) Australian Film

Commission 31. See also Peter Sutton, The Politics of Suffering: Indigenous Australia and the End of 

the Liberal Consensus (2009) 147, who suggests that [m]ost Aboriginal people in 2009 move in 

what is sometimes called an intercultural space, that is also an inter-ethnic social space, and an

economic and political space, where nobody’s relationships are entirely with the members of a

single race.

94 Stephen Muecke, Ancient and Modern: Time, Culture and Indigenous Philosophy (2004).

95 Soguk, above n 34, 5.

96 See Greg Lehman, “The Palawa of Tasmania” in Göran Burenhult (ed.), Traditional Peoples Today:

Continuity and Change in the Modern World (1994) 85, 86. Lehman writes of the popular social

Darwinian conception of Australian Aborigines as a “doomed race”, prevalent in the 19th century:

Aborigines were not dying because of things settlers had or had not done – their passing, it was

claimed, was the working out of a law of nature. Western civilization was merely supplanting

Aboriginal savagery. The most anyone could do was “smooth the dying pillow” of the condemned

with various welfare measures . . . It was not until the early part of the 20th century that European

Australians began to accept that Aboriginal people were not conveniently going to disappear.

See also RD Keynes (ed.), Charles Darwin’s Beagle Diary (2001) at http://darwin-online.org.uk/

content/frameset?itemID=F1925&viewtype=text&pageseq=1 (accessed 6 October 2015). During

his voyage, stopping in Australia in 1836, Darwin remarked, in portentous terms, upon the

decreased numbers of Indigenous peoples, flora and fauna (401–2, emphases added):
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enlivened poiesis. It is the intersubjectivity of this performance that is constitutive

of indigeneity.

Langton conceives of Australian Aboriginality as akin to French sociologist Emile

Durkheim’s “social thing” – not a mere racial labelling but a dynamic dialogue,

created via history and “the intersubjectivity of black and white in a dialogue”.97

Indeed, she proposes a manifestly ambiguous, indeterminate, and mutable

indigeneity, itself “a process of dialogue, of imagination, of representation and

interpretation”.98 Accordingly, both Aboriginal and non-Aboriginal are understood

not as objects but subjects,99 and ‘Aboriginality’ or ‘Aboriginalities’ as created via

an “infinite array of intercultural experiences”.100 These experiences are reflected

in three broad categories: Aboriginal interactions with other Aboriginal people

and culture, non-Aboriginal stereotyping and mythologising, and constructions

generated in the course of intercultural dialogue, in the pursuit of “satisfactory

forms of mutual comprehension”.101

This final notion of mutual comprehension aligns with optimistic accounts of

intercultural recognition forwarded by both Taylor and Gadamer, of a “politics

of recognition” achievable via a “fusion of horizons”.102 Indeed for Taylor, this

is a moral imperative: by virtue of some “sense of our own limited part in the

whole human story”, he advocates an essential ethic of mutual respect.103 In

colonised states, however, the pursuit of such mutual comprehension is fraught,

relations being indelibly stained by the blood of colonisation. Aspirations to

mutuality in this context, in a reconciliatory mode, necessarily engage with

problematic notions of “true identity”.104 In the conditions of the (post)colonial

18 Narratives

A few years since this country abounded with wild animals; now the Emu is banished to

a long distance & the Kangaroo is become scarce; to both the English Greyhound is

utterly destructive; it may be long before these animals are altogether exterminated, but

their doom is fixed. The Natives are always anxious to borrow the dogs from the farmhouses;

their use, offal when an animal is killed, & milk from the cows, are the peace offerings of

the Settlers, who push further & further inland. The thoughtless Aboriginal, blinded by

these trifling advantages, is delighted at the approach of the White Man, who seems

predestined to inherit the country of his children.

97 Langton, above n 93, 31; see also 33.

98 Ibid., 33. See also discussion in Yin C Paradies, “Beyond Black and White: Essentialism,

Hybridity and Indigeneity” (2006) 42 Journal of Sociology 355, 356.

99 Ibid., 32.

100 Ibid., 81.

101 Ibid.

102 Hans-Georg Gadamer, Wahreit und Methode [Truth and Method] (1975) 289–90, cited in Charles

Taylor, “The Politics of Recognition” in Amy Guttman (ed.), Multiculturalism: Examining the Politics

of Recognition (1994) 25, 67.

103 Taylor, above n 102, 73; see discussion 66–73.

104 Andrew Schaap, “Political Reconciliation Through a Struggle for Recognition” (2004) 13 Social

Legal Studies 523, 524. See also Bhandar, above n 83, 151, who problematises this notion of a

fusion of horizons as “configured within a liberal paradigm of identity/difference”, since

“preservation of difference based on cultural, ethnic or racialized identities . . . raises the spectre

of essence and essentialized identities as the basis for inclusion in community”.
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state, this engagement, it has been argued, “leads to reduction and violent

appropriation of the other”.105 I will now examine the disparity between aspirations

to such a ‘politics of recognition’ for the Indigene, via a discussion of Hegel’s

dialectic of recognition, and the difficulty inherent within the realisation of such

mutual recognition in a (post)colonial context, by way of Fanon.

The notion of indigeneity as created via recognition may be conceived in terms

of Hegel’s dialectic, in which selves are constituted via mutual recognition. This

proposition is most succinctly encapsulated in Hegel’s much quoted assertion: “Self-

consciousness exists in and for itself when, and by the fact that, it so exists for

another; that is, it exists only in being acknowledged”.106 The self is created (only)

via the recognition of another. Indeed, for Hegel, “the only proportionate ‘object’

for a Self-Consciousness is another self . . . Self-Consciousness necessarily moves

from the ‘I’ to the ‘We’”.107 The drive to achieve self-consciousness via the

recognition of the other is, in fact, a desire to possess or destroy the other.108 Yet,

the other as object of desire is revealed to be, in turn, another self-consciousness,

which cannot be possessed.109 Each is dependent upon the other for the creation

of its own self: “[t]he road to interiority passes through the other”.110 In this way,

Hegel is able to argue that “[a] self-consciousness, in being an object, is just as

much ‘I’ as ‘object’”, such that “different independent self-consciousnesses” are

united as “ ‘I’ that is ‘We’ and ‘We’ that is ‘I’”.111

Hegel then speaks of the life-and-death struggle between these two self-

consciousnesses, each of which seeks to express itself as more than object via the

elimination of the other by staking its own life: “Thus the relation of the two self-

conscious individuals is such that they prove themselves and each other through

a life-and-death struggle”.112 Obviously, however, mutual elimination is pointless,

as is the death of one self-consciousness, since one requires the other to recognise

it.113 This is resolved when the one who would have killed the other spares the

life of the other, and becomes Lord and the other Bondsman, the latter becoming

“thing-like and dependent”.114 Yet, such recognition is inadequate, since the Lord

Imagining indigeneities  19

105 Schaap, above n 104, 524–5.

106 Hegel, above n 16, §178, 111. See also Sartre, Jean-Paul, Being and Nothingness (Hazel E Barnes

trans., 1969 edn). Sartre writes, at 223: “The Other is a thinking substance of the same essence

as I am, a substance which will not disappear into primary and secondary qualities, and whose

essential structure I find in myself.”

107 Howard P Kaintz, Hegel’s Phenomenology of Spirit (1994) 44.

108 Hegel, above n 16, §174, 109.

109 Ibid., §168, 106.

110 Robert R Williams, Hegel’s Ethics of Recognition (2000) 49; the translation of Sartre makes this

point in precisely the same terms: Sartre, above n 106, 236.

111 Hegel, above n 16, §177, 110.

112 Ibid., 113–14.

113 Hegel, above n 16, §188.

114 Ibid., Analysis of §189, 521.
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will fail to achieve the recognition he requires and, obviously, since he has become

a ‘thing’, neither will the Bondsman.115 Ultimately, it is revealed: “The truth of

the independent consciousness is accordingly the servile consciousness of the

bondsman”.116 This revelation, in addition to self-recognition “through dealing

with sensory objects in manual labour”,117 causes the Bondsman to become

“conscious of what he truly is” – an independent self.118

Fanon has critiqued Hegel’s dialectic in a (post)colonial context, describing

Hegel’s Lord as comparable to the coloniser, the Bondsman to the colonised. For

the latter, liberation is impossible while the Bondsman remains ensnared within

a colonial hegemony.119 Fanon asserts that an Hegelian notion of subjectivity, as

constituted by recognition, would not empower the colonised but reinforce racial

demarcations,120 where reciprocity of recognition is absent. The colonised, he

argues, cannot escape objectification:

At the foundation of Hegelian dialectic there is an absolute reciprocity which

must be emphasized. It is in the degree to which I go beyond my own

immediate being that I apprehend the existence of the other as a natural and

more than natural reality. If I close the circuit, if I prevent the accomplishment

of movement in two directions, I keep the other within himself. Ultimately,

I deprive him even of this being-for-itself.121

For Fanon, the coloniser does not seek recognition from the colonised, but 

work: “[H]ere the master laughs at the consciousness of the slave”.122 In the absence

of a mutual struggle for recognition, the colonised must lapse into perpetual

objectification. The law, as the force of the coloniser, enacts and enforces 

this objectification. Both nationally and internationally, I will argue, the law

prefigures an indigeneity that appears before it. An examination of this figuring

reveals a particular mode of recognition – “the knowing look of recognition [that]

overdetermines the other and so constitutes the death of his or her possibilities”.123

20 Narratives

115 Hegel, above n 16, §192–3, 116–17.

116 Ibid., §193, 117.

117 Kaintz, above n 107, §190, 58–9. At Footnote 41, Kaintz asserts: A number of points are packed

into this statement: The Slave is a self-consciousness in principle, although in the present

relationship the slave takes on the aspect of an object-consciousness; as a self-consciousness,

just like the Master, the slave has superseded consciousness’s mere relationship-of-desire to

objects. The slave negates objectivity just enough to be a “self-consciousness in principle”.

118 Hegel, above n 16, §195, 118.

119 Fanon, above n 17; see also Frantz Fanon, The Wretched of the Earth (Richard Philcox trans., with

commentary by Jean-Paul Sartre and Homi K Bhabha, 1963 edn).

120 Ibid., 168–73, especially footnote 8, 172.

121 Fanon, above n 17, 169.

122 Ibid., footnote 8, 172.

123 Schaap, above n 104, 531, discussing Yar, above n 10, 62.
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Rather than seeking recognition from an indifferent coloniser, Fanon asserts

that self-determination for the colonised requires individual and collective self-

affirmation.124 He exhorts the colonised to abhor the creation of self-consciousness

via an Hegelian recognition and, rather, to seek liberation in an existential self-

recognition: “I can recapture my past, validate it, or condemn it through my

successive choices . . . . I am my own foundation”.125 Furthermore, he argues,

“man” has one duty alone: “That of not renouncing [his] freedom through [his]

choices”.126 Denouncing the construction of humanity via the “Negro mission”

or the “white burden”,127 Fanon advocates the realisation of a self that is extrinsic

to the totalising encapsulation of Otherness: “The Negro is not. Any more than

the white man”.128 That is, the ‘Negro’ ultimately resists encapsulation, as does

the ‘white man’. As Bhabha has affirmed, “[Fanon’s] existentialist evocation of

the ‘I’ restores the presence of the marginalized”.129 Escape from such

encapsulation, as an existentialist embrace of freedom of choice, evokes the

“language of a revolutionary awareness”:130

That familiar alignment of colonial subjects – Black/White, Self/Other – is

disturbed with one brief pause and the traditional grounds of racial identity

are dispersed, whenever they are found to rest in the narcissistic myths of

negritude or white cultural supremacy. It is this palpable pressure of division

and displacement that pushes Fanon’s writing to the edge of things – the

cutting edge that reveals no ultimate radiance but, in his words, ‘exposed an

utterly naked declivity where an authentic upheaval can be born’.131

Such upheaval would entail that which has elsewhere been described as a

rejection of “the subjectifying gaze and assimilative lure of colonial recognition”,

thus initiating the very process of decolonisation via a celebratory self-regard.132

Coulthard identifies “emancipatory potential” in such politics, a redeployment of

culture and tradition as a “radical alternative to the structural and psycho-affective

Imagining indigeneities  21

124 Fanon, above n 17, 172; 180–1.

125 Ibid., 177; 180. Paralleling the Hegelian notion of self-consciousness via life and death struggle

for recognition, in Hegel, above n 13, 107, Fanon writes, at 169–70: It is solely by risking life

that freedom is obtained; only thus is it tried and proved that the essential nature of self-

consciousness is not bare existence, is not merely immediate form in which it at first makes its

appearance, is not its mere absorption in the expanse of life.

126 Ibid., 179.

127 Ibid., 178.

128 Ibid., 180.

129 Homi Bhabha, The Location of Culture (1994) (Routledge Classics edn, 2004) 58.

130 Ibid., 59.

131 Ibid., 58, citing Fanon, above n 17, 2.

132 Glen S Coulthard, “Subjects of Empire: Indigenous Peoples in the ‘Politics of Recognition’ in

Canada” (2007) 6 Contemporary Political Theory 437, 453–4.
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facets of colonial domination”.133 Liberation, it has been suggested, is to be found

not in recognition by the coloniser, but in the “transformative praxis” of the

colonised.134 Such transformation, I would suggest, may have its genesis, at least

in part, in Indigenous literature, where literature is evocative of liberated

subjectivities, unconstrained by the bounds of legal recognition. As a Derridean

indeterminacy, to which the law is compelled to respond,135 Indigenous literature

disturbs the objectifying Hegelian recognition of the Indigene before the law, with

the expression of subversive indigeneities and, specifically, Indigenous Law. The

Indigene therefore disrupts the determinacy of her own legal recognition, initiating

a revolutionary Derridean event136 or rupture, and the entry of, in Rushdie’s words,

“newness” . . . [into] . . . the world”.137

In the Australian context, the reductionism of an Hegelian recognition in a

(post)colonial context has led to that which anthropologist Stanner described as

“a cult of forgetfulness”: “We have been able for so long to disremember the

aborigines that we are now hard put to keep them in mind even when we most

want to do so”.138 Such forgetfulness constitutes indigeneity within a shifting

dynamic, contingent upon non-Indigenous acts of remembrance and

(mis)recognition. Healy has described Aboriginality as an “intercultural space . . .

constituted by strange and transient patterns of remembering and forgetting”, 

in which ephemereal notions of Aboriginality may elide actual Aboriginal

persons.139 Speaking of the mythologising that is characteristic of colonial nation

building, Healy identifies an insidious culture of forgetfulness,140 generated in the

amnesic forging of national narratives, defined not by a genocidal past but an

identification with a settler culture that is “new and flourishing and promising”.141

Describing this national forgetting, he instances a set of stamps commemorating

the bicentenary of British settlement in Australia, in which the violence of arrival

is replaced by extraordinarily peaceful, exoticised imagery.142 Aborigines appear

on the shoreline alongside the ‘distinctive’ flora and fauna of the country –

22 Narratives

133 Coulthard, above n 132, 456.

134 Ibid., discussing Fanon’s distinction between the Hegelian master/slave (Lord/Bondsman)

relation and his own rendering in a colonial context, in Fanon, above n 17, footnote 8, 172.

135 Derrida, above n 14.

136 Ibid., above n 21, 234.

137 Bhabha, above n 129, 303, citing Salman Rushdie, “In Good Faith” in Imaginary Homelands:

Essays and Criticism 1981–1991 (1991) 393, on The Satanic Verses and how “newness enters the

world”.

138 William Edward Hanley Stanner, After the Dreaming: The Boyer Lectures 1968 (1972) 25.

139 Healy, above n 93, 4–5.

140 Ibid.

141 Nicholas Thomas, Possessions: Indigenous Art/Colonial Culture (1999), cited in Healy, above n 93,

83.

142 Healy, above n 93, 108–9.
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kangaroos, wallabies, cockatoos, goannas – receiving the ‘tall ships’ with apparent

awe and wonder. Aborigines are then absent in the subsequent stamps in the

series depicting the triumphant raising of the British flag. Citing Leela Gandhi

on the postcolonial condition, Healy suggests that this forgetting is indicative of

“the urge for historical self-invention or the need to make a new start” – to forget

violence and dispossession and forge a new national pride, cleansed of the colonial

past.143

Such sentiments were evinced in the brief rise during the 1990s of the

nationalist, populist, and protectionist political party, One Nation, and its

discourse of historical closure,144 and widespread critique of the party as an aberrant

anachronism, not in keeping with the “safe and peaceful” present – itself a further

denial of the historical mechanisms that were formative of the party.145 Both

actions, Healy argues, seal the historical archive by forgetting the pain of the past

in order to emerge whole in an unblemished – and endemically amnesic – present.

Furthermore, the erasure and replacement of Aboriginality in strategic

geographical and psychological places – for example, the shoreline and the memory

of a colonial encounter in that place – have been described as a palimpsestic

recreation of place.146 Such forgetting, however, may be more indicative of that

which Schaap describes as the continued “colonial logic of cultural appropriation”,

within the “postcolonial legal-politics of reconciliation”.147 Within this logic,

indigeneity is erased and replaced with a “repressive authenticity”,148 sanitised 

of Indigenous alterity. As a space of social engagement rather than racial or 

cultural demarcation, Healy conceives of Aboriginality as “no more about actual

Aboriginal people than it is about actual non-Aboriginal people”.149 Rather,

“Aboriginality directs me towards what happens interstitially”150 – that is, in an

in-between or undecidable space. As such, Aboriginality is not static, but

[dis]located in this oscillating dynamic, in the “space of memory and the

vernacular”.151 The law is one such interstitial space, in which both indigeneity

and non-indigeneity are constituted. As the space in which the force of the state

is enacted, however, the constitution of indigeneity within the law is violently

Imagining indigeneities  23

143 Healy, above n 93, 22.

144 Ibid., 119–24; see also Tony Birch, “ ‘Black Armbands and White Veils’: John Howard’s Moral

Amnesia” (1997) 25 Melbourne Historical Journal 8; Geoffrey Gray and Christine Winter (eds),

The Resurgence of Racism: Howard, Hanson and the Race Debate (1997).

145 Ibid., 124.

146 Mark Harris, “Mapping Australian Postcolonial Landscapes: From Resistance to

Reconciliation?” (2003) 7 Law/Text/Culture 71, 73; 86.

147 Schaap, above n 104, 536.

148 Harris, above n 146, 75; 83.

149 Healy, above n 93, 7.

150 Ibid.

151 Ibid., 131.
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determinative. As the Indigenous subject appears before the law, the law is called

to recognise her.152 In so doing, particular stereotypes of indigeneity are invoked,

in order to preserve the integrity of a law founded upon the arrogations of colonial

sovereignty.

24 Narratives

152 I here acknowledge the work of Judith Butler, and her conception of Kafka’s “subject before

the law” as a juridical construction. She asserts: 

Juridical power inevitably “produces” what it claims merely to represent . . . In effect, the

law produces then concedes the notion of “a subject before the law” in order to invoke

that discursive formation as a naturalized foundational premise that subsequently

legitimates that law’s own regulatory hegemony . . . Perhaps the subject, as well as the

invocation of a temporal “before,” is constituted by the law as the fictive foundation of

its own claim to legitimacy. 

(Butler, above n 11, 2–3).
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The legal Indigene

Performing indigeneity

The performance and (mis)recognition of indigeneity is most patently illustrated

in Australian native title law, described as a violent narrative of terra nullius.1

Povinelli identifies, within the law, the “aporia of the cultural difference the court

iterates and faces” in identifying Aboriginality while remaining non-discriminatory

while upholding the common law.2 The alterity of indigeneity, including Indigenous

Law, is recognised within limits, and only in response to the performance of

“authentic difference” and “ancient prenational meanings”.3 For the Indigenous

claimant, the articulation of the self as this fetishised object of recognition must

be contained within “whatever language and moral framework prevails at the

time of enunciation”.4 The “real” (traditional, authentic) Aboriginal subject must

not be repugnant in any sense that would shatter the skeleton of common law

principle,5 or would “provoke . . . an experience of alterity. The cunning recogni-

tion lies exactly in this play of the parentheticals: Be (not) Real; Be (not) Alterior”.6

Povinelli proposes that those customs and traditions considered repugnant to “a

public sense of moral decency” are rejected – these are “the limits of recognition”.7

In these conditions, she asks, “how do jurists and other nonindigenous citizens

discern a real indigenous subject from a . . . diluted subject?”8 The response may

1 Ambelin Kwaymullina, “Living Together in Country: Creation, terra nullius and ‘the trouble with

tradition’”, in Simon Young, The Trouble with Tradition: Native Title and Cultural Change (2008) xvi.

The term “terra nullius” refers to the acquisition of sovereignty in a land considered “desert

uninhabited”: William Blackstone, Commentaries on the Laws of England (1830, 17th edn), Book II,

Chapter I, 7, cited in Mabo (1992) 175 CLR 1, 33. I will return to consider this legal premise in

Part III (Law).

2 Povinelli, above n 12 (Ch 1), 181.

3 Ibid., 6.

4 Ibid.

5 Mabo (1992) 175 CLR 1, 29.

6 Povinelli, above n 12 (Ch 1), 176; see also 181.

7 Ibid., 3.

8 Ibid., 4.

Chapter 2
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be that they need not, since the law demands this performance of the Indigenous

subject, recast as “native title claimant/holder”.9

Itself a construction of the common law, native title calculates and constrains

indigeneity, such that the claimant must “prove an unbroken connection with the

‘ancient tribe’”.10 Judicial interpretations of section 223 of the Native Title Act 1993

(Cth), which details the requirement of “traditional connection” upon which native

title decisions most frequently turn, have required that rights and interests claimed

in relation to land and waters be “possessed under the traditional laws

acknowledged, and the traditional customs observed, by the Aboriginal peoples”.11

In the decision of Bennell, in which native title was claimed, among other areas,

over parts of the Perth (Western Australia) metropolis, claimants were required to

prove the sustained existence of “a single normative community”, with mem bers

“continuing to acknowledge and observe at least some of the traditional laws and

customs relating to land that were acknowledged and observed [at settlement] in

1829”.12 In the Full Federal Court decision, their Honours clarified the requirement

of continuity in section 223, as referring to “laws and customs”, as opposed to

“community”, the latter having been adopted by the trial judge.13 In this context,

they declared a “normative system” to be “the source of rights and interests”,

affirming the concomitant necessity to prove that the normative system in question

“has had a continuous existence and vitality since [British] sovereignty”14 – despite

the emphatic absurdity of such a requirement in a region so manifestly affected

by colonisation. This insistence upon the performance of ‘tradition’ is, in essence,

to deny Indigenous cultural vitality – “that the totality of a relationship between

people and place is something more than a collection of specific acts or activities”.15

Furthermore, this “over-specificity” is itself, it has been argued, an elaboration of

“the intellectual accoutrements of colonialism”.16

Interests recognised and attributed to Indigenous peoples within Australian

native title law are derived from Indigenous Law and society and a relation to

“country”, and may be variously exclusive, collective, cultural, and spiritual.

Indigenous authors have articulated “country” as an all-encompassing term, not

confined to “the notion of landscape as a feature to be viewed”, but as “lived

in”.17 Both corporeally and culturally, Indigenous peoples are able to proclaim:

26 Narratives

9 Schaap, above n 104 (Ch 1), 536.

10 Judith Grbich, “Tracing the Figure of the Native in Postcolonial Theory and Native Title Law:

Enlightenment, Aesthetics and Charles Harpur” (2005) 22 The Australian Feminist Law Journal 127,

129.

11 Bennell v Western Australia (2006) 230 ALR 603, 628 (“Bennell”).

12 Ibid., 635; 724.

13 Bodney v Bennell (2008) 249 ALR 300, 311.

14 Ibid.

15 Kwaymullina, above n 1, xxi.

16 Young, above n 1, 353.

17 Muecke, above n 94 (Ch 1), 60.
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“I am my country”.18 Kwaymullina describes “[the] continent, named Australia

by Captain Matthew Flinders” as “a land of many countries – and for every

country, there is a people”:

We are the Nyungar, Palkyu, Martu, Gumilaroi, Worrimia, Bardi,

Indjarbandi, Palawa, Tanganekald, and Meintangk, and we are many others.

We were formed with the hills and the valleys, the water and the sky, the

trees and the plants, the crows and the kangaroos, created by the ancestors

who gave meaning and life to our world. And for each of us, our country is

not just where we live, but who we are.19

Non-Indigenous recognition of such relation is grounded within a patently

different system of reference – that of the common law. The common law indicia

of property constitutive of Australian land law are founded upon the doctrine of

tenure, and the notion that all interests in land are held of the Crown, plenum

dominium. As such, interests conferred under this doctrine are not communal

(though fragmented) but exclusive – specifically, the right to use and enjoy, 

the right to alienate and the right to exclude.20 In contrast, Indigenous interests

in land are defined by Indigenous Law and custom – both ‘traditional’ and

contemporary – which may be proprietary, or may be something entirely

unknown to the law.21 Despite the triumph of Mabo,22 in which the court held

that Crown interests amounted to radical title rather than absolute ownership,

thereby revealing the continued existence of native title,23 recognition of the latter

The legal Indigene  27

18 Bob Morgan, “Country – A Journey to Cultural and Spiritual Healing”, in Morgan, Mia and

Kwaymullina, above n 1, 201, 204.

19 Ambelin Kwaymullina, “Introduction: A Land of Many Countries”, in Morgan, Mia and

Kwaymullina above n 1, 6, 7.

20 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141.

21 See Kwaymullina, above n 1; Young, above n 1; see also Bennell (2006) 230 ALR 603, 629.

22 (1992) 175 CLR 1.

23 Radical title, as opposed to absolute Crown ownership (plenum dominium), is a power acquired with

sovereignty, akin to a constitutional power, to deal with and make grants and interests in land.

See Mabo (1992) 175 CLR 1, 48 (Brennan J). I will return to a discussion of radical title in Part

III (Law). It has also been described as being “more in the nature of a political notion and in

that sense a legal fiction. But property rights of any kind are not fictional”: Wik Peoples v Queensland

(1996) 187 CLR 1, 234 (Kirby J). I will return to this notion of the legal fiction in more detail in

Part III (Law).

In Mabo (1992) 175 CLR 1, 48, Brennan J remarked upon the nature of radical title:

The Crown was treated as having the radical title to all the land in the territory over

which the Crown acquired sovereignty. The radical title is a postulate of the doctrine of

tenure and a concomitant of sovereignty. As a sovereign enjoys supreme legal authority

in and over a territory, the sovereign has power to prescribe what parcels of land and

what interests in those parcels should be enjoyed by others and what parcels of land should

be kept as the sovereign’s beneficial demesne.
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within the common law doctrine of tenure remains an exceedingly complex and

difficult task. Notwithstanding its perceived role as a fundamental step toward a

more egalitarian conception of nationhood, native title law is not concerned with

the lived reality of Indigenous interests in land and waters, but with their

recognition as an incident of the common law.24 Justice Brennan remarked, in

Mabo, upon the constraints of such recognition:

In discharging its duty to declare the common law of Australia, this Court is

not free to adopt rules that accord with contemporary notions of justice and

human rights if their adoption would fracture the skeleton of principle which

gives the body of our law its shape and internal consistency.25

While the need to acknowledge native title within an existing “skeleton of

principle” provides a critical nexus between the common law and Indigenous

interests, the obliteration of Indigenous subjectivity and Law within the confines

of the common law must be acknowledged as an act of continued colonisation 

or “post-colonial repression”.26 The very recognition of Indigenous interests in

land and waters within the law demands conformity to occidental legal

categorisations – “heritage, native title, environment, and cultural property”, such

that Indigenous relations to country are “conceived as divisible into separate 

and severable portions”.27 It has been suggested that such categories are reflective

of the broader formulation of legal forms, themselves constructive of the limits of

realisable possibilities.28 Indeed, Godden suggests, “the legal ordering provides 

an authoritative imagining of the real”.29 For Young, the restrictiveness of native

28 Narratives

Continuing at 48, Brennan J held that since the land acquired at sovereignty was not “desert and

uninhabited, truly a terra nullius”, the Crown did not take “absolute beneficial title (allodial title)”.

Consequently: if the land were occupied by the indigenous inhabitants and their rights and interests

in the land are recognized by the common law, the radical title which is acquired with the

acquisition of sovereignty cannot itself be taken to confer an absolute beneficial title to the occupied

land. Nor is it necessary to the structure of our legal system to refuse recognition to the rights

and interests in land of the indigenous inhabitants.

24 Native title in Australia is described as sui generis, rendering it distinct from common law interests.

Its recognition, however, is ultimately dependant upon a common law frame of reference, and

its basic tenets. See Part III (Law) for further discussion.

25 (1992) 175 CLR 1, 29.

26 Lee Godden, “Indigenous Heritage and the Environment: ‘Legal categories are only one way of

imagining the real’” (August 2002) 19(4) Environmental and Planning Law Journal 258, 258, citing

Rosemary J Coombe, “The Properties of Culture and the Politics of Possessing Identity”, in

Jonathan Locke Hart et al., Explorations in Difference: Law, Culture and Politics (1996) 252.

27 Ibid.

28 Ibid., 259, citing Peter Fitzpatrick, “Law and Societies”, (1984) 22 Osgood Hall Law Journal 115,

122.

29 Ibid., 266. Godden here does not appear to invoke a Lacanian reading of the Real, but refers to

Clifford Geertz, Local Knowledge: Further Essays on Interpretative Anthropology (1983) 163–74 who,

discussing the parameters of Western cultural and legal parameters, asserts that “[l]egal categories

are only one way of imagining the real”.
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title law rests upon “an unexpressed bias towards western patterns of social

organisation and land use”, which “works some revival, in its dismissal of the

possibility of Aboriginal ‘ownership’, of the theoretically defunct notion that

Australia was ‘land belonging to no one’”.30 Furthermore, Webber argues, native

title should not be understood as “simply another kind of interest affecting land,

slipped into the structure of Australian property law”.31 Native title has been

described by Pearson as “a recognition space”,32 in which Indigenous interests

and the common law overlap. Ultimately, however, this suggestive overlap fails

to acknowledge the non-Indigenous framing of indigeneity and Indigenous

interests within a non-Indigenous law, the necessity of the performance of such

indigeneity on the part of the Indigenous subject, acting within the common law,

the cultural violence of this imposition, and the radical alterity of ambivalent and

variegated indigeneities.

Unsettling indigeneity

Contained within the bounds of non-Indigenous legal recognition, Soguk has

described indigeneity as persisting in “a condition of marginality in modernity”,

encapsulated within “modern ‘relations of ban’”,33 within the confines of colonial

and neocolonial institutional and economic frameworks: “What has been banned

is delivered over to its own separateness and, at the same time, consigned to the

mercy of the one who abandons it – at once excluded and included, removed and

at the same time captured”.34 The notion of ‘ban’, derived from “an old Germanic

term”, is elaborated by Agamben as “[t]he relation of exception” – a potentiality

“in which law refers to life and includes it in itself by suspending it”.35 For Agamben,

the relation is descriptive of “bare life”, “the life of homo sacer (sacred man), who

may be killed and yet not sacrificed”.36 The banned person is not “simply set outside

the law and made indifferent to it but rather abandoned by it, that is, exposed and

threatened”.37 Furthermore, the “bandit” occupies a “liminal status”, defined as

a “wolf-man” or “werewolf, who is precisely neither man nor beast, and who dwells
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30 Young, above n 1, 353.

31 Jeremy Webber, “Beyond Regret: Mabo’s Implications for Australian Constitutionalism” 

in Duncan Ivison, Paul Patton and Will Sanders (eds), Political Theory and the Rights of Indigenous

Peoples (2000) 60, 61.

32 Noel Pearson, “Concept of Native Title at Common Law” in Galarrwuy Yanupingu (ed.) Our

Land is our Life: Land Rights Past Present and Future (1997) 150, 151.

33 Soguk, above n 34 (Ch 1), 3, citing Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life

(1998).

34 Agamben, above n 33, 110; see especially 104–11; see discussion in Soguk, above n 34 (Ch 1),

3–8.

35 Ibid., 28. Agamben derives this reading of the “ban” from Jean-Luc Nancy, “Abandoned Being”

in Jean-Luc Nancy, The Birth to Presence (Brian Holmes trans., 1993 edn) 36, especially 44.

36 Ibid., 8.

37 Ibid., 29.
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paradoxically within both while belonging to neither”.38 Citing Indigenous

marginalisation in terms of Agamben’s “modern ‘relations of ban’ in which

indigeneity still remains captive to the logic and fortunes of the territorial nation-

state system and global capitalism”, Soguk describes the historical dispossession

of Indigenous peoples as a “specific politics of encounter”, which reduced such

peoples to a condition of “bare life”:39

‘[P]olitically unqualified’, indigenous peoples came to be subjected to regimes

of ban – power relations that denied them any historical political status while

also holding them in the thrall of the expansionist orders. Ultimately . . . the

‘relations of ban’ operate as mechanisms of domination and control over

indigenous communities while declaring them to be autonomous or even

sovereign. This paradoxical situation – domination and denial – works as a

‘ban’ or a ‘bar’ on autonomous indigenous agency . . . indigenous subjectivities

are regularly called into question or negated altogether.40

Soguk reads the Indigenous subject as analogous to homo sacer – constituted 

as the “remainder or excess”,41 existing in a “political space of exception”.42

Furthermore, he suggests that Indigenous peoples have been historically

incorporated into “Europe’s colonizing imaginaries as an exception”,43 such that

the alterity of indigeneity is sublimated to an imperial order, evinced in its legal,

political, and cultural institutions. These matrices of power impose a ban denying

Indigenous peoples sovereignty and self-determination, effecting an existence of

“bare life” such that the very nature of indigeneity itself, Soguk argues, has been

subject to erasure.44

30 Narratives

38 Agamben, above n 33, 105, 110. At 105, Agamben speaks of the “liminal status” of the “bandit”,

defined as a “wolf-man” or werewolf: What had to remain in the collective unconscious as a

monstrous hybrid of human and animal, divided between the forest and the city – the werewolf

– is, therefore, in its origin the figure of the man who has been banned from the city . . . The life

of the bandit, like that of the sacred man [homo sacer], is not a piece of animal nature without

any relation to law and the city. It is, rather, a threshold of indistinction and of passage between

animal and man, physis and nomos, exclusion and inclusion: the life of the bandit is the life of the

loup garou, the werewolf, who is precisely neither man nor beast, and who dwells paradoxically within

both while belonging to neither.

39 Soguk, above n 34 (Ch 1), 3.

40 Ibid.

41 Ibid., 6.

42 Prem Rajaram, “Dystopic Geographies of Empire” (October–December 2006) 31(4) Alternatives

475, 480, cited in Soguk, above n 34 (Ch 1), 6.

43 Soguk, above n 34 (Ch 1), 7.

44 Ibid., 3. Citing Indigenous marginalisation as “an expression of what Giorgio Agamben would

call modern ‘relations of ban’ in which indigeneity still remains captive to the logic and fortunes

of the territorial nation-state system and global capitalism”, Soguk proceeds to speak of these

relations of ban as mechanisms of domination and control over indigenous communities while

declaring them to be autonomous or even sovereign. This paradoxical situation – domination

and denial – works as a “ban” or a “bar” on autonomous indigenous agency . . . indigenous

subjectivities are regularly called into question or negated altogether.
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I would suggest, however, that Soguk’s reading of indigeneity as analogous 

to Agamben’s homo sacer fails to acknowledge the very strangeness or alterity of

indigeneity, which marks it as exceptional and therefore unsettling, incapable 

of erasure. Accordingly, comparison may be made between the Indigene and homo

sacer only where both function as sites of confluence between the determinate and

indeterminate. As Fitzpatrick has asserted, the bareness of the life of homo sacer is

itself demonstrative of “the subsistent legal quality of . . . inclusion/exclusion”.45

While homo sacer is of the sacred, “occup[ying] a meditative domain in between

the profane and the transcendent beyond”, so too is law: “[Law] determinantly

combines what is determinately here with responsiveness to what is ever beyond,

even if that determination is only and ever ‘for the time being’”.46 Indeed, for

Nancy, “[t]he law of abandonment is the other of law, which constitutes the law”.47

Reading Nancy on this point, Pryor affirms this notion of abandonment as

constitutive – as that which “cannot be represented” and is “entirely other”, and

yet is “an ‘inevitable’ condition for our thought”.48 He further suggests that “con -

stitutive abandonment . . . is the name and law of the always withdrawing character

of law’s presence”.49 Within legal and social identity, I would suggest, indigeneity

is thus constituted as alterity – a persistent “unquiet movement”.50 It is the Other

that the law must contain and, simultaneously, to which the law must remain 

ever responsive.51 Indeed, it is the very violence of historical impositions upon

Indigenous peoples, via the law, that is revealing of this unique capacity for

indigeneity to unsettle. I will return to these mutually suffusing dimensions52 in

the context of the Indigenous subject before the law – an encounter in which both

the conditioned law and the unconditional subject surpass one another, thereby

mutually constituting one another.53

Characterised both by an excess and lack, inclusion and exclusion, presence

and absence, indigeneity has been described as ambivalent – present in an ability

to claim rights, absent insofar as such claims are necessary.54 International and

national definitions of Indigenous peoples simultaneously locate indigeneity in the

colonial and precolonial, “suggest[ing] both an indigenous continuity and its colonial
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45 Peter Fitzpatrick, “Bare Sovereignty: Homo Sacer and the Insistence of Law”, in Andrew Norris

(ed.), Politics, Metaphysics and Death: Essays on Giorgio Agamben’s Homo Sacer (2005) 49, 51.

46 Ibid., 53; see also 62; see also Fitzpatrick, above n 30 (Ch 1), 44–5.

47 Nancy, above n 35, 44.

48 Benjamin S Pryor, “Law in Abandon: Jean-Luc Nancy and the Critical Study of Law” (2004) 15

(3) Law and Critique 259, 279.

49 Ibid., 282.

50 Fitzpatrick, above n 30 (Ch 1), 5.

51 Fitzpatrick, above n 45, especially 52; see also Fitzpatrick, above n 30 (Ch 1).

52 Fitzpatrick, above n 30 (Ch 1), 102.

53 Derrida, above n 14 (Ch 1); see also Fitzpatrick, above n 30 (Ch 1).

54 Colin Perrin, “Approaching Anxiety: The Insistence of the Postcolonial in the Declaration on

the Rights of Indigenous Peoples” in Eve Darian-Smith and Peter Fitzpatrick (eds), Laws of the

Postcolonial (1999) 19, 29.
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interruption”.55 This ambivalence has been described as the “problem of ‘placing’

indigenous peoples”,56 whose precise identity remains so uncertain as to require

formal declaration. Discussing “the act of ‘constructing’ indigenous peoples”57 in

the 1993 Draft UN Declaration on the Rights of Indigenous Peoples,58 Perrin

describes this ambivalence:

[W]e cannot be sure if the thing declared was already extant prior to its

declaration, and is therefore simply declared; or whether it is inaugurated in

its declaration – the status of the thing declared is therefore undecidable.59

The “compulsive repetition” of the markers of indigeneity – the “mysterious

and unknowable character of their bonds to blood and soil”,60 a bond which “no-

one should be permitted to destroy”61 – reveals, he suggests, an anxiety surrounding

the unresolvable nature of indigeneity. Such anxiety “signals the proximity of

indigenous peoples not simply as a lack of modernity, but as a lack in modernity”,

a discomforting irresolution evoked by Perrin as “the ‘appearance’ of a certain

absence in reality”, which leads to “referential panic”.62

One of the most cited international definitions of Indigenous populations, the

‘working definition’ contained within the Martinéz Cobo Report to the UN Sub-

Commission on the Prevention of Discrimination of Minorities in 1986, identifies

and, arguably, exoticises the Indigenous, locating it firmly in the past. This report

defines Indigenous populations as descendants of those with an “historical

continuity with pre-invasion and pre-colonial societies”, who “consider themselves

distinct from other sectors of the societies now prevailing in those territories, or

parts of them”.63 Such definitions evoke a primordial Indigenous subject, described

by Povinelli as “that imaginary prenational subject haunting the actions of every

32 Narratives

55 Perrin, above n 54, footnote 49, 37.

56 Ibid., 20.

57 Ibid., 26.

58 UN Doc E/CN.4/Sub.2/1993/29/Annex I. The Articles in this draft Declaration, to which

Perrin refers, do not differ significantly from the finally adopted Declaration, above n 56 (Ch 1).

59 Perrin, above n54, 26.

60 Ibid.

61 JR Martinéz Cobo, Study of the Problem of Discrimination against Indigenous Populations (UN Doc.

E/CN.4/Sub.2/1983/21/Add.8 1983) 67, discussed in Perrin, above n 54, 25.

62 Perrin, above n 54, 28 (emphases added), citing Martin Heidegger, “What is Metaphysics?” 

in Martin Heidegger (D Farrell-Krell, ed.), Basic Writings (1993) 101. In Perrin, at 37, footnote

44, the author also makes reference to this anxiety as an experience in which one is “ill at ease”,

a translation of unheimlich, “rendered elsewhere as ‘the uncanny’ – the strangely or disturbingly

familiar”. I will return to this notion throughout this book.

63 Cobo, above n 61. Note, however, discussion in Erica-Irene Daes, “An Overview of the History

of Indigenous Peoples: Self-Determination and the United Nations” (2008) 21 Cambridge Review

of International Affairs 7, 9: “[T]here is not an international consensus on who indigenous peoples

are: the term cannot be defined precisely or applied all-inclusively”.
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actual Aboriginal person . . . captured in the most banal public and private queries

to Aboriginal persons: ‘Tell us what it was like before us’”.64 Recognition of rights

of persons able to present themselves as the embodiment of this image reveals a

double inscription – that of a performed identity,65 and that of an actual

subjectivity. Indeed, Perrin argues, it is “the enunciative moment of ‘construction’”

of Indigenous peoples that reveals the ambivalence and undecidability of

indigeneity.66

Consequently, resort is made to stereotype, “a form of knowledge and

identification that vacillates between what is always ‘in place,’ already known, and

something that must be anxiously repeated”.67 For Bhabha, stereotype is the “major

discursive strategy” of colonial discourse, animated by the constructed opposition

or ambivalence between “ideological construction of otherness” and self.68 He

suggests that the force of ambivalence constitutive of the stereotype ensures its

currency and strategies, “produc[ing] that effect of probabilistic truth and

predictability which . . . must always be in excess of what can be empirically proved

or logically construed”.69 In so doing, the discursive construction of alterity “denies

an ‘original’ identity or a ‘singularity’ to objects of difference”.70 In a legal context,

I will argue, (mis)recognition of indigeneity in excess is recognition of a legal artifice,

a fiction in which the ambivalence of indigeneity may be, albeit temporarily,

contained, and to which it must persistently be returned. An interstitial figure,

the Indigene appears and performs before the law; yet, the shadow behind this

figure haunts the law, persisting in the moment of indecision – the moment in

which justice might appear.71
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64 Povinelli, above n 12 (Ch 1), 55.

65 Soguk, above n 34 (Ch 1), 5.

66 Perrin, above n 59, 26.

67 Bhabha, above n 129 (Ch 1), 94–95.

68 Ibid., 94.

69 Ibid., 95.

70 Ibid., 96.

71 Derrida, above n 14 (Ch 1), 240–1.
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