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Welcome to the 37th edition of the Centre for Comparative
Constitutional Studies newsletter, a guide to news and events at the
Centre and a spotlight for commentary on issues in constitutional law,
nationally and globally.

For the latest most up to date news, follow us on twitter or online
•
•
•
•
•
•

CCCS: @cccsmelbourne
Adrienne Stone: @stone_adrienne
Cheryl Saunders: @cherylsaunders1
Scott Stephenson: @s_m_stephenson
William Partlett: @WPartlett
Jeremy Gans: @jeremy_gans

•

Our website: law.unimelb.edu.au/cccs

•

Centre members also blog at Opinions on         
High: blogs.unimelb.edu.au/opinionsonhigh/

•

The IACL Blog: iacl-aidc-blog.org

Co-Directors’ Report
Welcome to CCCS Newsletter No 37, the first of our new,
expanded, biannual newsletters.  We are compiling it at the end
of a truly extraordinary 6 months for Australian public lawyers.  
Events unfolding in the Australian Parliament have created
political chaos and imperilled a government. These have posed
an especially rich set of questions surrounding the concept of
citizenship and allegiance under the Australian Constitution
and, as Professor Cheryl Saunders persuasively argued in the
Australian Financial Review, have demonstrated the overdue
need for a reconsideration of the operation of section 44 and
the constitutional conception of citizenship.  The section
44 ‘crisis’ occurred alongside the constitutional controversy
over the same sex marriage ‘plebiscite’, while at the same time
important new developments in proportionality doctrine began
to emerge from the High Court. The case law relating to each
of these events is extensively canvassed in our Comparative
Constitutional Law Update later in this newsletter.
CCCS’ public lawyers have been engaged with these questions
on every level: in the media, in the classroom, at the (wellattended) CCCS 2017 Constitutional Law Conference, and in
our many seminars, Brown Bag meetings and other fora.  We
have also watched with interest the involvement of our CCCS
alumni in these events and public affairs generally.  We feature
in this newsletter, for the first time, interviews with two such
CCCS alumni: up and coming barrister Julia Watson (who
was involved in Brown v Tasmania as well as Re Canavan), and
prominent public intellectual and CEO of the Grattan Institute,
Professor John Daley.  
As ever CCCS’ members remain globally engaged. Professor
Alison Duxbury delivered a Keynote Address at the European
University Institute in Florence discussing the suspension of
states from regional organisations for human rights abuses, Dr
Scott Stephenson presented his work on political backlash at
the highly prestigious International Junior Faculty Forum at
Stanford University, and CCCS has been represented twice at
the University of Toronto where Dr Lulu Weis and Associate
Professor Kristen Rundle were Law and Philosophy Visiting
Fellows.  
We have also welcomed many international visitors to the
Centre. Professor Iddo Porat, who has been visiting as a Senior
Fellow, is profiled later in this newsletter.  Associate Professor
Farrah Ahmed jointly convened a Workshop with Dr Adam
Perry (Oxford) and Professor Richard Albert (Boston College)
that brought scholars from around the common law world
to Melbourne for a discussion of constitutional boundaries
and their constitutional significance.  As the year ends, we
are preparing for the first Melbourne Institute on Comparative
Constitutional Law: an annual three-day event hosted by
the Laureate Program in Constitutional Law that brings
senior and junior scholars together for scholarly exchange
on comparative constitutional questions. For this event we
are welcoming scholars from fourteen countries including

Professors Jiunn-Rong Yeh, Russell Miller and Helle Krunke.  
Almost immediately thereafter many of us will depart for New
Zealand for the fourth ‘Tri-Nations Public Law Seminar’ (a
biennial gathering of scholarsfrom CCCS with public lawyers
from the law schools at the Universities of Auckland and
Witwatersrand).
The year has also seen some great individual achievements by
CCCS members. We were thrilled to learn of two major book
awards.  Associate Professor Kristen Rundle was awarded
the 2017 Woodward Medal in Humanities and Social
Sciences for Forms Liberate: Reclaiming the Jurisprudence
of Lon L Fuller (2012), and former CCCS PhD student
Dylan Lino was awarded the 2017 Holt Prize for his thesis,
‘Constitutional Recognition of Australia’s Indigenous Peoples:
Law, History and Politics’, which will now be published by
Federation Press.  Following on Dr Scott Stephenson’s win
in 2015, Dylan’s achievement marks the second consecutive
occasion that a CCCS scholar has won this biennial award.
We are also delighted to congratulate colleagues on their
promotions including Dr Lulu Weis (to Senior Lecturer);
Dr Will Partlett, Glenn Patmore and Dr Dale Smith (to
Associate Professor), and for their promotions to the rank of
full Professor, our congratulations go to Professor Joo-Cheong
Tham and Professor Kirsty Gover. We also extend our warm
congratulations to CCCS alumna Kristen Walker QC on her
appointment as Solicitor-General of Victoria.
In closing, we wish to thank all of our community for their
engagement and support over the course of an immensely
exciting year for Australian public lawyers. Among the exciting
events to which we are looking forward are the World Congress
of Constitutional Law to be held in Seoul in 2018 (and at which
colleagues Erika Arban, Cheryl Saunders, Adrienne Stone
and Will Partlett are all chairing workshops) and the Public
Law Conference 2018: The Frontiers of Public Law co-organised
by the Melbourne Law School (including CCCS colleague
Jason Varuhas) and the University of Cambridge. We hope
to see you at these events or upon other occasions at CCCS and
look forward to updating you again in June 2018.

Professor Adrienne Stone

Associate Professor Kristen Rundle
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Centre Update
Adrienne Stone, Co-director
Publications
Peter Gerangelos, Nicholas Aroney, Simon Evans, Patrick
Emerton, Sarah Murray, Adrienne Stone, Winterton’s
Australian Federal Constitutional Law: Commentary &
Materials 4th edition
Adrienne Stone, The Canadian Constitutional Law of
Freedom of Expression https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2987675
Adrienne Stone, ‘Viewpoint Discrimination, Hate Speech
Laws, and the Double-sided Nature of Freedom of Speech’,
(2017) 32 Constitutional Commentary
Adrienne Stone, ‘Michael Coper and the Enduring
Appeal of Cole v Whitfield’ (forthcoming, Encounters with
Constitutional Interpretation and Legal Education: Essays in
Honour of Michael Coper, Federation Press)
Gary Hansell and Adrienne Stone, ‘Public Servants,
Social Media and the Constitution’ on AUSPUBLAW (5
September 2017) https://auspublaw.org/2017/09/publicservants-social-media-and-the-constitution/
Presentations
Provided commentary on Lawrence Solum ‘The Moral Case
for Originalism’ Conference in Honour of Professor Jeffrey
Goldsworthy, 17 July 2017
Convened the Constitutional Theory Workshop (with Dr
Lulu Weis), 20 July 2017, Melbourne Law School
Convened the CCCS Constitutional Law Conference 2017
(with Dr Scott Stephenson), 21 July 2017, Melbourne Law
School
Presented ‘Proportionality after McCloy’ at the CCCS
Constitutional Law Conference 2017, 21 July 2017,
Melbourne Law School
Presented ‘Proportionality between Method and
Substance’ at the Comparative Constitutional Law
Roundtable, 7 August 2017
Presented ‘The High Court’ at The Fifth Estate Series,
26 September, The Wheeler Centre, https://www.
wheelercentre.com/events/high-court
Presented ‘Fiscal Federalism Between Autonomy and
Solidarity’ at Federalism and Decentralization in the C21,
UNAM, Mexico City, November 9-10, 2017
Media
Interview, ‘Going Postal, How the same sex marriage vote
could work’, Sydney Morning Herald, 6 August 2017 http://

www.smh.com.au/federal-politics/political-news/goingpostal-how-the-samesex-marriage-vote-could-work20170803-gxoou7.html
Interview, Herald Sun Leader Community News, 18
August 2017 http://www.heraldsun.com.au/leader/north/
law-expert-says-plan-to-blacklist-marriage-equalityopponents-is-political-discrimination/news-story/117fcc3
731a70b0423e7ca1edb7bdc3c
Q & A, ‘Section 44 Changing the Constitution to Reflect
Modern Australia’ (with Michael Crommelin, Will Partlett
and Cheryl Saunders), Pursuit, 21 August 2107 https://
pursuit.unimelb.edu.au/articles/section-44-changing-theconstitution-to-reflect-modern-australia
Interview, Herald Sun Leader Community News, 22 August
2017 http://www.heraldsun.com.au/leader/north/darebincouncil-backs-down-on-plans-to-oppose-no-side-insamesex-marriage-debate/news-story/7fbe665e0b4f4ea6f3
9923889641457d
Q & A, ‘The Legal Maze of the Marriage Equality Survey
Australia’ (with Michael Crommelin, Will Partlett and
Cheryl Saunders) Pursuit, 4 September 2017 https://
pursuit.unimelb.edu.au/articles/section-44-changing-theconstitution-to-reflect-modern-australia
Interview, ‘High Court overturn ‘Excessive’ Anti-protest
Law’, Lawyer’s Weekly, 20 October 2017 https://www.
lawyersweekly.com.au/wig-chamber/22109-high-courtoverturns-excessive-anti-protest-legislation
Interview, The Australian, 20 October 2017 http://www.
theaustralian.com.au/national-affairs/state-politics/forestindustry-fears-protest-pandoras-box-after-ruling/news-sto
ry/1e0d31025f1e7dc88dfd3db4f20a28dc
Interview, ABC Online, 28 October 2017 http://www.
abc.net.au/news/2017-10-28/what-does-the-high-courtdecision-mean-for-dual-citizens/9094014

Kristen Rundle, Co-director (on sabbatical leave
Semester 2, 2017)
Awards
University of Melbourne Woodward Medal in the
Humanities and Social Sciences, 2017 [for Forms Liberate:
Reclaiming the Jurisprudence of Lon L Fuller (Hart
Publishing, 2012)]
Presentations
Provided commentary for the Hon. Kenneth Hayne AC’s
paper, ‘Non-Statutory Executive Power’, at the CCCS
Constitutional Law Conference 2017, 21 July 2017,
Melbourne Law School
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Presented ‘The Administrative Subject’ at the
Administrative Law Theory Workshop, University of
Toronto Faculty of Law (Professor David Dyzenhaus,
Chair), 8 September 2017
Presented ‘Restricting Judicial Review: The Australian
Experience’ at the F R Scott Special Seminar in Public Law,
McGill University Faculty of Law (Professor Mark Walters,
Chair), 3 October 2017
Appointments
Law and Philosophy Visitor, University of Toronto Faculty
of Law, 5 September – 12 October 2017
Visiting Professor, Institut Michel Villey, Université Paris 2
Panthéon-Assas (invitation deferred due to illness)

Cheryl Saunders AO, Foundation Director
Publications
Cheryl Saunders, ‘Australia’s First Nations Seek to
be Heard: A Seminal Process, Outcomes Pending’,
Constitution Net, 16 June 2017

Participated in the Philippines Round Table discussion on
Constitutional Debates in Comparative Perspective, Manila,
5 October 2017
Presented ‘Not just a Rule Book: Separation of Powers
under the Commonwealth Constitution’ at the Second
Andrew Inglis Clark Lecture, Hobart, 18 October 2017
Presented ‘Wilkie v Commonwealth and Australian
Marriage Equality Ltd v Cormann: the High Court’s
decision in the postal plebiscite/marriage survey case’ with  
Ron Merkel QC at the AACL Seminar Series, 2 November
2017
Presented ‘Australian Constitution and International
Affairs’, an address to the Victorian Commercial Teachers’
Annual Conference, 28 November 2017
Presented ‘Comparative Constitutional Method’, a
masterclass delivered to the Melbourne Institute of
Comparative Constitutional Law, 29 November 2017
MLM Teaching
Taught ‘Current Issues in Administrative Law’ with the
Hon. Justice Debra Mortimer from 25 - 31 October 2017

Cheryl Saunders (with Adrienne Stone), ‘The High Court
of Australia’ in Jakab, Dyevre, and Itzcovich, Comparative
Constitutional Reasoning (CUP, 2017) 36-74
Cheryl Saunders, ‘Executive Power in Federations’ in
Amnon Lev (Ed), Federal Theory (Hart Publishing, 2017),
145-164
Cheryl Saunders ‘Executive Power in Federations’ in 17 Jus
Politicum (2017)
Cheryl Saunders, ‘Book review of Paul Craig, UK, EU and
Global Administrative Law: Foundations and Challenges’
[2017] Cambridge Law Journal 461-464
Cheryl Saunders, ‘Canberra ignored constitutional
timebomb for decades’, The Australian Financial Review
(16 November 2017)
Presentations
Presented ‘Public Law and Private Law’ at the CCCS Brown
Bag Seminar, Melbourne Law School, 14 August 2017
Presented ‘Current Constitutional Issues’, a talk to the
Public Questions Society, Wesley College, 24 August 2017
Provided commentary on a paper by Jeff King at the
Constitutional Boundaries Workshop, Melbourne Law
school, 26 August, 2017
Provided various presentations on constitutional issues in
Myanmar, as senior technical advisor for the International
IDEA, 25 September – 2 October 2017
Presented ‘From Big Bang to Incrementalism’ at the Second
Melbourne Forum on Constitution Building, Manila, 3-4
October 2017

CCCS Newsletter December 2017 | 2

Centre Members
Farrah Ahmed
Publications
Working Papers
Farrah Ahmed, ‘Expressivism and Symbolic Establishment’
Farrah Ahmed, ‘Arbitrariness in Administrative Law’
Farrah Ahmed (with Adam Perry and Richard Albert),
‘Judging Constitutional Conventions’ https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3043190
Book Chapters
Farrah Ahmed, ‘The Problem with Personal Law’ in Shazia
Chaudhury and Jonathan Herring (eds), Cambridge
Companion to Family Law (CUP, forthcoming)
Farrah Ahmed, ‘Enforcing Religious Law’ in Rex Ahdar
(ed) Research Handbook on Law and Religion (Edward
Elgar, forthcoming)
Farrah Ahmed (with Ghena Krayem), ‘Islamic Community
Processes in Australia’ in Samia Bano and Jennifer Pierce
(eds), Mediation and Religious Arbitration in National
Contexts (Dartmouth College Press, forthcoming)
Blog Posts
Farrah Ahmed (with Luke Chircop), ‘The Demands of
Diversity’ Frontline,15 September 2017
Presentations
Presented ‘The Liberal Defence of Religious Freedom’ at
the Australasian Society for Legal Philosophy Conference,
Auckland Law School, 8 July 2017
Presented ‘Expressivism and Symbolic Establishment’ at
the Faculty Research Seminar, Melbourne Law School, 21
August 2017
Participated in a Book Panel Talk on monograph ‘Religious
Freedom under the Personal Law System’, Jindal Global
Law School, Centre for Policy Research, Delhi, National
Law University Delhi and Australia India Institute,
Melbourne, August- September 2017
Presented ‘The Constitutional Right to Religious Freedom
and Personal Laws’, Symposium on A Secular Age Beyond the
West: Modes of Secularity in Asia, September 13 – 15 2017
Launched the first issue of Indian Law Review
Erika Arban
Publications
Erika Arban, ‘Exploring the Principle of (Federal)
Solidarity’, Review of Constitutional Studies , November
2017

Presentations
Presented ‘Italy: The Principle of (Federal) Solidarity as
a Principle of Equality’ at the CCCS Brown Bag Series, 26
September 2017
Presented ‘Italy: The Principle of (Federal) Solidarity as
a Principle of Equality’ at the IACFS Annual Conference,
Fribourg (Switzerland), October 2017
Presented ‘To Stay, to Leave or to Get More: Autonomy
and Independence Claims in Catalonia, Veneto and
Lombardy’ at the CCCS Brown Bag Series, 7 November
2017
Presented ‘Theorizing Socio-economic Diversity in Federal
Countries’ at the Annual Meeting of the Melbourne Institute
of Comparative Constitutional Law, Melbourne, VIC
(Australia), November/December 2017 (abstract accepted
for inclusion in the program)
Presented ‘Theorizing Strong and Distinct Political and
Socio-economic Regions in Large Polities at the TriNations Public Law Conference, Auckland (New Zealand),
December 2017 (abstract accepted for inclusion in the
program)
Tom Daly
Publications
Book
Tom Gerald Daly, The Alchemists: Questioning Our Faith
in Courts as Democracy-Builders (Cambridge University
Press, 2017)
Book Chapters
Tom Gerald Daly, ‘Democratic Decay in 2016’ in Annual
Review of Constitution-Building 2016 (International IDEA,
2017)
Stephen Tierney, Asanga Welikala, and Tom Gerald Daly,
‘Developments in UK Constitutional Law’ in 2016 Global
Review of Constitutional Law (I-CONnect-Clough Centre,
2017)
Blog Posts
Tom Gerald Daly, ‘When is a Limp More than a Limp?
Diagnosing Democratic Decay’, I-CONnect column, 12 July
2017 http://www.iconnectblog.com/2017/07/when-is-alimp-more-than-a-limp-diagnosing-democratic-decay/
Tom Gerald Daly, ‘Germany’s Move to Deprive AntiDemocratic Parties of State Funding: An Effective
Response to the Populist Wave?’ ConstitutionNet, Voices
from the Field, 26 July 2017 http://www.constitutionnet.
org/news/germanys-move-deprive-anti-democraticparties-federal-funding-effective-response-populist-wave
Tom Gerald Daly, ‘Contemplating the Future in the Era of
Democratic Decay’, I-CONnect column, 15 September 2017
http://www.iconnectblog.com/2017/09/contemplating-the-
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future-in-the-era-of-democratic-decay/
Presentations
Presented ‘Public Law and the Puzzle of Democratic Decay
in Brazil’ at Law and Society Association (LSA) Annual
Conference 2017, Mexico City, 23 June 2017
Presented ‘Preventing ANC Capture of South African
Democracy: A Missed Opportunity for Other
‘Constitutional Courts’?’ as part of the panel on ‘Courts,
Constitutions & Democratic Hedging’ at the I-CON
Annual Conference, Copenhagen, 5-7 July 2016.
Presented ‘Diagnosing Democratic Decay’ at Comparative
Constitutional Law Roundtable, Gilbert & Tobin Centre of
Public Law, UNSW, 7 August 2017
Provided commentary for the paper by Associate Professor
Katie Young (Boston College), ‘Waiting for the State’ at
the Constitutions, Human Rights & Economic Inequality
Conference, 10 August 2017
Spoke on the panel on ‘Catalonia: Next State of Europe?’,
University of Melbourne-Casal Català de Victòria, 16
September 2017
Judged the 2017 Sir Harry Gibbs Constitutional Law Moot,
23 September 2017
Launched (with co-editors: Pedro Rubim Borges Fortes,
Larissa Verri Boratti and Andrés Palacios Lleras) the
co-edited collection, Law and Policy in Latin America:
Transforming Courts, Institutions, and Rights (Palgrave
MacMillan, 2017) at the Latin American Centre,
University of Oxford, 14 October 2017
Presented a consultant report, ‘An African Judicial
Network: Building Community, Delivering Justice’ at the
Third African Judicial Dialogue, Arusha, Tanzania 8-10
November 2017
Appointments
Awarded consultant contract by the African Court on
Human and Peoples’ Rights to propose a design for an
African Judicial Network to link highest domestic courts,
regional community courts and continental courts across
the African Union
Visiting Professor at University of Gdańsk, Poland, during
July 2017, hosted by Prof. Tomasz Tadeusz Koncewicz
Anna Dziedzic
Publications
Anna Dziedzic (with Anne Carter), ‘Developments in
Australian Constitutional Law’ in Richard Albert, David
Landau, Pietro Faraguna and Simon Drugda (eds) 2016
Global Review of Constitutional Law (I∙CONnect‐Clough
Center, 2017) 7‐11.

Presentations
Spoke on a panel discussion on ‘Section 44 and the Bar on
Dual Nationality in Australia’s Parliament’, CCCS Brown
Bag Seminar, 10 October 2017
Presented ‘Foreign Judges in the Pacific: Good Practice
Guidelines in Support of Judicial Independence’ at the TriNations Public Law Symposium, Auckland University, 5‐6
December 2017
Spoke on joint panel session on ‘Foreign Judges on
National Tribunals’ at the Comparative Constitutional Law
Roundtable, University of New South Wales Law Faculty,
7‐8 December 2017
Alison Duxbury
Presentations
Presented a keynote address ‘Suspending States from
Regional Organisations for Breaches of Human Rights and
Democracy: Is the Practice Legitimate?’ at The Executive
Training Programme, Protecting Liberal Democracy in
Illiberal Times: Policy Experiences from Europe, Latin
America and Africa, European University Institute, 15
November 2017
Stijn Smet
Publications
Stijn Smet, ‘Medžlis Islamske Zajednice Brčko v Bosnia and
Herzegovina: A Simple Speech Case Made Unbelievably
Complex?’, Strasbourg Observers, 9 August 2017 https://
strasbourgobservers.com/2017/08/09/medzlis-islamskezajednice-brcko-v-bosnia-and-herzegovina-a-simplespeech-case-made-unbelievably-complex/
Stijn Smet and Eva Brems, ‘Can marriage officers refuse
to marry same-sex couples?’, OUPBlog, 9 October 2017
https://blog.oup.com/2017/10/marriage-officers-same-sexcouples/
Stijn Smet, ‘On the Existence and Nature of Conflicts
between Human Rights at the European Court of Human
Rights’, 17 Human Rights Law Review (2017), 499-521
Stijn Smet, ‘Gewetensbezwaren en de grenzen van verticale
tolerantie in de liberale staat’, 109 Algemeen Nederlands
Tijdschrift voor Wijsbegeerte (2017), 309-328
Stijn Smet and Eva Brems (eds), ‘When Human Rights
Clash at the European Court of Human Rights: Conflict or
Harmony?’ (Oxford University Press, 2017)
Stijn Smet, ‘Introduction – Conflicts of Rights in
Theoretical and Comparative Perspective’, in ibid
Stijn Smet, ‘Conflicts between Human Rights and the
ECtHR: Towards a Structured Balancing Test’, in ibid
Stijn Smet, ‘When Human Rights Clash in “the Age of
Subsidiarity”: What Role for the Margin of Appreciation?’,
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in Petr Agha (ed), Human Rights Between Law and Politics:
The Margin of Appreciation in Post-National Contexts (Hart
Publishing, 2017)
Presentations
Presented ‘Tolerating the Sinner or Respecting the
Devotee?’, Constitutional Theory Scholars’ Day Workshop,
Melbourne Law School, 20 July 2017

Lael Weis
Lulu Weis has been on sabbatical during Semester 2. She
was promoted to Senior Lecturer in late August, and spent
September and October at the University of Toronto Faculty
of Law, where she was a Law and Philosophy Visiting Fellow.
Publications

Presented ‘The Pragmatic Case for Legal Tolerance’ at the
Melbourne Institute of Comparative Constitutional Law,
Melbourne Law School, 29 November – 1 December 2017

Journal Articles
Lael Weis, ‘Environmental Constitutionalism: Aspiration
or Transformation?’ International Journal of Constitutional
Law (in press, accepted 12 August 2017).

Presented ‘The Pragmatic Case for Legal Tolerance’,
Tri-Nations Public Law Symposium, The University of
Auckland, 5-6 December 2017

Lael Weis, ‘“On Just Terms”, Revisited’ (2017) 45 Federal
Law Review 223 https://flr.law.anu.edu.au/flr/article/justterms-revisited

Scott Stephenson
Publications
Journal Articles
Scott Stephenson, ‘Should Australia Have a Bill of Rights?’,
Pursuit, 18 July 2017 https://pursuit.unimelb.edu.au/
articles/should-australia-have-a-bill-of-rights
Scott Stephenson, ‘The Study of Institutions in
Constitutional Theory’ (2017) 15 International Journal of
Constitutional Law 850 https://academic.oup.com/icon/ar
ticle/15/3/850/4582649?guestAccessKey=c6b2b348-d3734820-81e8-b28fe2726baa
Book Chapters
Scott Stephenson, ‘Reforming Constitutional Reform’ in
Ron Levy et al (eds), New Directions for Law in Australia:
Essays in Contemporary Law Reform (ANU Press, 2017)
369 http://press.anu.edu.au/publications/new-directionslaw-australia
Presentations
Presented ‘Political Backlash in Comparative Perspective’
at the International Society of Public Law (ICON•S) 2017
Conference, Copenhagen University, Copenhagen, 7 July
2017
Convened the CCCS Constitutional Law Conference 2017
(with Professor Adrienne Stone), 21 July 2017, Melbourne
Law School
Presented ‘Political Backlash in Comparative Perspective’
at the International Junior Faculty Forum, Stanford
University, Palo Alto, 27 October 2017
Presented ‘Political Backlash in Comparative Perspective’
at the Tri-Nations Public Law Symposium, University of
Auckland, Auckland, 5 December 2017
Presented ‘Political Backlash in Comparative Perspective’
at the Comparative Constitutional Law Roundtable,
University of New South Wales, Sydney, 7 December 2017

Lael Weis, ‘Constitutional Directive Principles’ (2017)
Oxford Journal of Legal Studies https://doi.org/10.1093/
ojls/gqx015
Book Chapters
Lael Weis, ‘Does Australia Need a Popular Constitutional
Culture?’, in Ron Levy et al, eds, New Directions in Law
Reform for Australia (ANU Press, 2017) 377 http://dx.doi.
org/10.22459/NDLA.09.2017.35
Presentations
Presented ‘Formalism and Constitutional Amendment’.
Australian Society of Legal Philosophy Annual Conference,
University of Auckland, 15 July 2017
Provided commentary on Nicholas Aroney, ‘Originalism
and Explanatory Power’ at the Workshop in Honour of
Emeritus Professor Jeffrey Goldsworthy, Monash University,
17 July 2017
Presented ‘Formalism and Constitutional Amendment’
at the Constitutional Theory Scholars’ Day Workshop,
Melbourne Law School, 29 July 2017
Provided commentary on Scott Stephenson, ‘Against
Interpretation as an Alternative to Invalidation’ at the
Faculty Research Seminar, Melbourne Law School, 7
August 2017
Presented ‘Legislative Baselines’ at the Constitutional
Boundaries Workshop, Melbourne Law School, 25 August 2017
Presented ‘Environmental Constitutionalism: Aspiration
or Transformation?’ at the Law and Philosophy Reading
Group, University of Toronto, Faculty of Law, 14
September 2017
Presented ‘Same Sex Marriage in Australia’ at the LGBTQ+
Seminar Series, University of Toronto, Faculty of Law, 31
October 2017
Presented ‘Subsidiarity and Constitutionally Obligatory
Legislation’ at the Tri-Nations Public Law Symposium,
University of Auckland, 5 December 2017
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Alumni Feature
An interview with Ms Julia Watson, CCCS Alumni
Ms Julia Watson is a barrister at
the Victorian Bar and a CCCS
alumna. Ms Watson practices in
a broad range of areas, although
constitutional law has emerged
as one of her primary areas
of practice. Additionally, she
has served as an associate to
former Chief Justice French of
the High Court and has held a
teaching post at Melbourne Law
School. She was kind enough
to sit down for an interview with CCCS Research Assistant
Stefan Ladd to discuss her involvement in the Centre and the
ways in which this experience has shaped her practice and
perspective.
When did you join the CCCS and what were some of the
highlights?
I think it might have been when I started teaching constitutional
law in 2007. At that time, Carolyn Evans was running the
CCCS. She was also teaching constitutional law. One of the
highlights was having the opportunity to work alongside her
as she was such a prominent academic, a generous mentor and
very supportive of my early efforts teaching constitutional law.
How did this experience shape your journey towards your
current position?
Melbourne Law School has one of the best constitutional
law cohorts in the country. It was terrific to have exposure to
such people and such a high degree of support in an area like
constitutional law.
In terms of your current work, do you see yourself following
a similar trajectory in future?
At the moment a substantial amount of my practice involves
constitutional law matters. I consider myself very lucky to have
these briefs. It is important, however, at the bar to have a broad
range of practice areas, and I currently have substantial briefs
in other areas such as administrative, industrial, regulatory
and commercial law. I hope to continue having such a broad
practice, and would be thrilled to continue doing constitutional
work.
Where has your current work taken you in recent times that
is of particular interest?
My constitutional law briefs have been very exciting this year. I
was briefed in Brown v Tasmania, which is the most recent case
in the High Court to consider the implied freedom of political
communication and the application of the Lange test after the
decision in McCloy v New South Wales.   I am also briefed in Re
Canavan et al, which concerns s 44 of the Constitution, as well
as an upcoming constitutional matter that will be heard in the

December sittings of the High Court.
What was it like working at the High Court of Australia as
an associate?
It was really amazing. You learn so much by working with your
judge, being exposed to incredible advocates, seeing the cases
come through and seeing the hearings and judgment writing.
You do not realize how much you have learned until you have
left. Later, you realize you have this huge wealth of knowledge
that you have absorbed just by being there.
What do you hope the impact of that work shall be upon the
state of public law in Australia?
As a barrister, my job is to represent my client to the best of my
abilities and to be an officer of the Court.
How have your expectations regarding working in this field
changed over time?
My experiences at the bar over the last three years have exceeded
my expectations. Working in constitutional law and working
with advocates like the Commonwealth Solicitor-General
Stephen Donoghue QC, the State Solicitor-General Richard
Niall QC and other former Solicitors-General is incredible.
They are true masters in their field and it is amazing to watch
them do what they do. I feel very lucky and privileged to be able
to work with them.
How has collaboration with the broader public law
community contributed to your work in the field?
The Victorian Bar is very collaborative, particularly the public
law bar. We all work together and support each other. I think
that there is also a close connection between the public law bar
and public law academics in Australia. The CCCS conference
this year in July was a great example of public law practitioners
and academics coming together to talk about current public
law issues.
I noticed you have worked and studied overseas. How has
a comparative lens shaped your practice of (public) law in
Australia?
I did policy overseas (as opposed to law). However, my
experience gave me a great appreciation for the integrity of
the Australian legal system and the integrity of our public law
system.  
What advice do you have for the next generation of aspiring
public lawyers, academics and thinkers?
Being at the Bar is about hard work and looking for opportunities
- anytime you get an opportunity, put as much work into as
you can. However the Victorian Bar is also a tremendously
supportive place. If you love thinking, reading, writing and
talking about the law, it is a wonderful place to be.
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Alumni Feature
An interview with Prof John Daley, CCCS Alumni
Prof John Daley is the Chief
Executive of the Grattan
Institute and a CCCS alumna.
He was kind enough to sit
down for an interview with
CCCS Research Assistant,
Andrew Fong, to discuss his
work and the ways in which his
experience with the CCCS has
shaped his perspective.
What were some of your highlights with the CCCS?
I joined the CCCS in late 1987 while I was studying law at
Melbourne University, working with Cheryl Saunders before
she was a professor and (quite so) famous.
My first project looked at how governments were accounting
for s 96 grants. Often Commonwealth and States used different
names for the same program, which didn’t make life easy. It
turned out that the amounts which the Commonwealth said it
had given to a State did not always correspond to the amounts
the State said that it had received.
Another project looked at whether the Dawkins reforms were
giving the Commonwealth Minister inappropriate powers to
influence universities.
My last project for CCCS looked at how the Westminster
federation of Canada worked as an economic union, and
compared it to Australia. It was a useful project; if you look
deeply into the footnotes of Capital Duplicators v ACT, you will
find a discussion about the definition of ‘economic union’ with
lots of Canadian references!
My time at the CCCS taught me the virtue of gathering evidence
about a problem, and thinking deeply about how you could do
better. Taking that kind of time might be a luxury, but often it’s
the only way to make real progress on difficult problems.
How did this experience shape your journey towards your
current position?
I worked as an associate to Justice Dawson at the High Court,
and then at the Victorian Department of Premier and Cabinet
on intergovernmental issues — a strong theme of the CCCS
then and now. I was heavily involved in the work that led to
JSCOT [Joint Standing Committee on Treaties]. I wrote a
Senate inquiry submission, ultimately endorsed by all States
and Territories, about why there should be more parliamentary
scrutiny when the Commonwealth signs up to international
treaties. I then did a doctoral thesis at Oxford, opening with
a discussion of s 44 and why sometimes following black-letter
rules is a good idea. Some 20 years later that has suddenly
become relevant again!
A strength of the CCCS is that it doesn’t treat constitutional law
as a discrete box: constitutional rules are one thing; political
practice can be another; and then there’s the real world of what

businesses do. Improving outcomes can involve changes to any
of these. At an abstract level, thinking about systems, and how
to change them to get better outcomes, is what I do at Grattan.
What has been a challenging aspect of your current work?
Public policy is slow! If you do a fantastic piece of work which
conclusively proves that some policy should be changed — and
it’s usually not so cut and dried — it will still be several years
before you see the fruits of that work. Of course, taking time
before changing policy isn’t such a bad idea, especially if it has
momentous consequences. The constitutional rules underlying
democracy are not designed for efficiency — they’re designed
to result in pretty good outcomes in the long run.
What do you hope that the impact of that work will be upon
the development of government policy and institutions?
We hope to get better policy in place so that Australians are
better off. Policy affects everything from adequate funding
for schools to the efficiency of hospital operations. But the
longer I’ve stayed at Grattan, the more I’m going back to my
constitutional law roots where institutions matter more than
policy in the long run. For example, the Parliamentary Budget
Office has really helped many different areas of tax policy. In the
past, whenever a party proposed a tax policy change, the other
side would focus on the “black hole” in their policy costings.
But with the PBO, arguments about arithmetic are a thing of
the past; instead we now tend to have much more productive
arguments about whether the proposal would be a good policy
change.
What advice do you have for the next generation of aspiring
policymakers?
Firstly, you’ll need to know your maths. Since I left university,
public policy has become much more quantitative, because
data is more available and computers are more powerful. For
example, at Grattan we’re increasingly converting data into
maps, which can reveal the underlying patterns very quickly.
And rather than using someone else’s synthesis of the data,
we’re often analysing the unit record file to combine each data
point in the sample for ourselves to answer the precise question
we have. In retrospect, my science background was useful in
teaching me how to use data to prove or disprove a theory
about the world.
Secondly, don’t throw away what you know about institutions.
Most of the time constitutional law doesn’t matter in public
policy, until it does…and then it matters a lot! Our current work
about political populism highlights falling trust in government,
and the need for better institutions. Fractious politics around
the world are making institutions more fragile. The grounding
of constitutional law provides a healthy corrective to the
tendency to evaluate institutions from a simplistic cost-benefit
perspective.
Lastly, do things which look interesting at the time, and work
for interesting people from whom you might learn something.
Don’t worry about what you’ll do when you’re 50 until you get
there!
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member feature
An interview with Associated Professor Iddo Porat, current
CCCS academic visitor
Iddo Porat is an Associate
Professor at the College of
Business and Law, Israel. He
began an extended academic
visit with the CCCS in 2017.
He sat down with CCCS
Research Assistant, Andrew
Fong, to discuss his work and its
connection to the CCCS.
Can you tell us about your legal and academic journey?
After graduating from the Hebrew University, I clerked at
the Israeli Supreme Court. This was just after the Israeli
‘constitutional revolution’, when the Court transformed Israel’s
Basic Laws into a constitution raising much controversy. The
experience has naturally drawn me into my main research
interest, public and constitutional law, and keeps informing me
until today.
After that I went to the US and completed my doctoral studies
at Stanford Law School on the topic of Balancing in American
Constitutional Law. Everyone who has experienced a top
American university cannot but fall in love with it! It was
an inspiring and invigorating atmosphere, and the topic of
balancing in America led me in later years to compare it with
proportionality in Europe, which became the topic of my coauthored book, Proportionality and Constitutional Culture.
What led you to join Melbourne Law School and the CCCS
community?
I knew that MLS was a hub for comparative constitutional
law even before coming to Melbourne, through the works of
Professors Cheryl Saunders, Adrienne Stone and others. So,
when I came here in May 2016 for a conference, and got a
firsthand impression of the high level of academic research and
activity, I made up my mind to come here for my sabbatical.
I remember walking through the Royal Botanical Gardens,
and thinking “I can see myself here, with my family” (rather
than in cold, wintery Boston where I had originally planned to
spend my sabbatical). I can now say with certainty this was an
excellent decision.
How do you go about selecting a research question for one of
your many publications?
Research ideas sometimes follow one another, as when you
find an interesting question in one research and want to follow
it up in your next one. Others follow from invitations you get
to conferences or symposia, and these can sometimes lead to
new and unexpected paths. At a certain stage, you develop an
expertise in an area; in my case this was proportionality, and
then you get called on to do more work in this area and new
projects on it.
One of the nice things of being in a stage of your career that is
more advanced, is that you are freer to choose your topics and
are less concerned with promotion and tenure. This allows you

to get out of your “safe zones” and try new things, and also to
think about what are the really important things you want to
research. Maybe this is why I feel today more drawn to social
and political questions rather than strictly theoretical ones.
How have your experiences around the world influenced
your capabilities in comparative law scholarship?
I’ve always liked to travel: starting from the Israeli Military
Service, to hiking and motorcycling in India, then travelling
with my wife to Albania and Eastern Turkey. I’m fortunate to
be working in an area which allows me to travel a lot and live in
different places with my family.
Being immersed in a different legal culture for a prolonged
time, allows you to make more nuanced and informed
statements about it. But it also exposes you to the limits of
deep understanding of any legal culture other than your own
(maybe not even that), highlighting an intrinsic challenge in
the endeavour of comparative law.
It was a pleasure to listen to you discuss your paper, The
Administrative Origins of Constitutional Rights and Global
Constitutionalism, at a CCCS Brown Bag event earlier this
year. What were some benefits of this event?
Law is not really a science, but sometimes one gets the feeling
of ‘discovering’ something! And this was the feeling which
my colleague and I had when we stumbled over the idea for
this paper while researching our book on proportionality.  We
hope we discovered something about the way history shaped
the different understanding of rights in Europe and in the US.
Our idea was that the fact that rights were developed in Europe
(especially in Germany) in administrative law first, before there
was even constitutional law, and in the US in constitutional law
from the start, shaped a different understanding of rights in
these two places. In particular, it created a greater role for the
constitutional text in US jurisprudence than in Europe.
It was great to have the opportunity to present this paper at the
CCCS Brown Bag and get invaluable feedback from the CCCS
community. I had another chance to appreciate the advantages
of the diverse and excellent community of comparativists at
MLS, when researching for the entry on ‘Proportionality’ for
the Max Planck Encyclopaedia of Comparative Constitutional
Law. I realized that there would be no other place I would
rather be for this project, as I had someone to help me and give
me advice for just about every jurisdiction I was researching.
Looking into the future, do you see your work heading in any
particular direction?
Currently, in the Israeli society, and probably in other countries
as well, political polarisation is one of our great challenges. The
way courts can both remain loyal to safeguarding democracy
and human rights, and not be drawn into political conflict, is
a challenge which I want to look at through the perspective of
comparative constitutional law. The concept of the Court is
profoundly changing in ways which we are not yet able to grasp,
specifically in constitutional law and in rights jurisprudence. I
think that would be a second area I’d like to work on — to see
how we reshape our understanding of constitutional courts and
their changing function in a democracy.
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The Constitution Transformation Network
The Constitution Transformation Network was established at
the Melbourne Law School in 2016, in order to bring together
an inter-disciplinary team of scholars and practitioners to
explore both the concepts and practical implementation
issues surrounding constitutional transformation. The CoConvenors of the Network are Laureate Professor Cheryl
Saunders AO, Dr William Partlett, Ms Anna Dziedzic and Dr
Thomas Daly.
Constitutional transformation is or has recently been
underway in many states across the world. For at least the past
three decades, constitutions have been transforming in two
distinct but interrelated ways. Firstly, within states, internal
conflict, claims of identity and difference, democratization,
regime change and challenging problems of governance are
requiring constitutions to do more and have been catalysts for
major constitutional change in more than half the countries
of the world. Secondly, thanks to globalisation, constitutions
are subject to transnational influences of myriad kinds, which
can be helpful, but have often been counterproductive. Failure
to grasp and manage these two dimensions of transformation
is evident in, for example, a spate of secession movements,
pushback against regional and global collaboration, and
the struggle of many states to move from fragile peace
to constitutional settlement and resilient constitutional
government.
The Constitution Transformation Network seeks to address
the problems of the 21st century by taking an innovative,
global, evidence-based approach to constitutional
transformation that draws insights from the experiences of
many, and not just a few states; that responds to differences in
local context; and that clarifies the respective responsibilities
and contributions of national and international actors. It aims
to help overcome pervasive problems with constitutional
transformation across the world, with concomitant benefits
for peace, security and development. The constitutional
processes with which the Network is concerned extend
from brokering peace agreements that make constitutional
commitments, to the initiation and finalisation of
constitutional change, to effective implementation.
Since its establishment, the Network has already produced
considerable knowledge, engaged with scholars and
practitioners across the world, and developed an institutional
partnership with the International Institute for Democracy
and Electoral Assistance (IDEA) to hold an annual Melbourne
Forum on Constitution Building in Asia and the Pacific,
focused on exploring specific aspects of constitutional
transformation. The Network has produced two conference
reports from these collaborative meetings, the 2016
Melbourne Forum: Territorially based societal conflict and the
2017 Melbourne Forum: From big bang to incrementalism:
Choices and challenges in Constitution Building. Report

and papers from each meeting be found on the Constitution
Transformation webpage.
This month, the Network launched a bi-monthly ConTransNet
Newsletter, to share information on global constitutional
developments and the work of the Network’s members.
If you would like to receive updates from the Network,
you can SUBSCRIBE to future newsletters by clicking this
link. You can follow the Network on Facebook and Twitter
@ConTransNet, If you would like further information about
the Network, please contact the Network’s Coordinator, Ms
Charmaine Rodrigues at Charmaine.rodrigues@unimelb.edu.

Laureate Professor
Cheryl Saunders AO
Co-convenor

Dr William Partlett
Co-convenor

Ms Anna Dziedzic.
Co-convenor

Website: http://law.unimelb.edu.au/constitutionaltransformations
Twitter: @ConTransNet
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Laureate Program in Comparative Constitutional Law
ARC Laureate Program on Balancing Diversity
and Social Cohesion in Democratic Constitutions
Balancing Diversity and Social Cohesion in Democratic
Constitutions aims to address the need to reconcile the
tensions between the pursuit of diversity and the promotion
of social cohesion. This critical problem becomes increasingly
urgent as nations grapple with the challenges of highly diverse
multi-cultural societies.
Professor Adrienne Stone, Kathleen Fitzpatrick Australian
Laureate Fellow, will assemble a new interdisciplinary research
team comprising leading scholars in law, world-class early
career researchers, and innovative practitioners to enhance the
capacity of comparative constitutional law, and enhance their
skillset.
The team of researchers shall draw on the experience of
constitutionalism throughout the world to investigate how
Constitutions, in their design and in their application, can
unify while nurturing the diversity appropriate for a complex,
modern society. Markers for the project are to understand
how best to balance the pursuit of diversity and social
cohesion in constitutional democracies, to provide guidance
to established and emerging constitutional orders, and to
develop the methodological foundations of comparative
constitutional law. Results from the project are intended to
help governments, judiciaries and the public to resolve intense
controversies over ideals.
The Laureate Program will include opportunities for
collaboration, debate and information sharing through
conferences, round tables and visiting fellowships. The
Laureate Visiting Fellowships in Comparative Constitutional
is supported by the Kathleen Fitzpatrick Fellowship Scheme
and funded by the Australian Research Council, annually
from 2016 – 2021.

To join our mailing list
to receive noticification
about LPICCL events and
publications, please click on
the link below:
http://bit.ly/2sVTmC1
To learn more about us
go to www.law.unimelb.
edu.au/laureate-programs/
lpccl#home

Postal Address
Laureate Program in
Comparative Constitutional
Law
Melbourne Law School
The University of Melbourne
VIC 3010 Australia

The Team:

Professor Adrienne Stone
ARC Kathleen Fitzpatrick
Laureate Fellow

Dr Erika Arban
Post-doctoral Fellow

Dr Stijn Smet
Post-doctoral Fellow

Gary Hansell
Research Fellow

Gabrielle Dalsasso
Program Manager

General Enquiries
email: laureateconstitutions@unimelb.
edu.au
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Recent Events
CCCS Constitutional Law Conference 2017
21 July 2017
Woodward Conference Centre,
Melbourne Law School
The Centre for Comparative Constitutional Studies hosted a
major conference on constitutional law on 21 July 2017. The
Conference was the 4th in a regular series of conferences that
focus on themes of enduring significance in constitutional law.
This year the conference papers focused on:
• Non-Statutory Executive Power;
• Proportionality after McCloy;
• Retrospectivity and the Rule of Law.
The final session of the Conference provided a retrospective
on the High Court under Chief Justice Robert French, with a
special focus on Chapter III and the separation of powers.
The cases discussed included: Re Culleton [No 2] (2017);
Cunningham v Commonwealth (2016); R (Miller) v The
Secretary of State for Exiting the European Union (2016, UK
Sup Ct, the ‘Brexit’ Case); Murphy v AEC (2016); Plaintiff M68
(2015); P T Bayan Resources v BCBC Singapore (2016), Rizeq v
Western Australia (2016); McCloy v New South Wales (2015);
Assistant Commissioner Condon v Pompano Pty Ltd (2013);
Wainohu v New South Wales (2011); Momcilovic v The Queen
(2011); Kirk v DPP (2010); South Australia v Totani (2010) and
International Finance Trust Co Ltd v New South Wales Crime
Commission (2009).

(Eleven Wentworth, NSW Bar); the Hon. Justice Stephen
McLeish (Court of Appeal, Victoria); Dan Meagher (La Trobe
University); Associate Professor Kristen Rundle (Melbourne
Law School); Professor James Stellios (Australian National
University); Professor Adrienne Stone (Melbourne Law
School); Julia Watson (Owen Dixon Chambers, Victorian Bar)
and Emeritus Professor Fiona Wheeler (Australian National
University).
The conference also provided the occasion for the launch of
Brendan Lim’s Australia’s Constitution after Whitlam (2017),
by Laureate Professor Emeritus Cheryl Saunders AO.

Conference Convenors:

Professor Adrienne Stone

The conference closed with a dinner addressed by the Hon.
Justice Michelle Gordon of the High Court of Australia.
Papers were delivered by leading practitioners and academics
including Lorraine Finlay (Murdoch University); Justin
Gleeson SC (Banco Chambers, NSW Bar); Emeritus Professor
Jeffrey Goldsworthy (Monash University); the Hon. Kenneth
Hayne AC (former Justice High Court of Australia and
Professorial Fellow Melbourne Law School); Dr Brendan Lim

Dr Scott Stephenson
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Program
8.30am		

Registration and coffee

3.30pm		

Afternoon Tea
Woodward Conference Centre Foyer

9.00am		

Session One
Non-Statutory Executive Power
Speaker:
The Hon. Kenneth Hayne AC (former
Justice High Court of Australia, Professorial
Fellow, Melbourne Law School)

4.00pm		

Session Four
Chapter III and the Separation of Powers:
A Retrospective on the ‘French Court’
Speakers:
Emeritus Professor Jeffrey Goldsworthy
(Monash University)
Professor James Stellios (Australian National
University)
Julia Watson (Owen Dixon Chambers,
Victorian Bar)
Emeritus Professor Fiona Wheeler
(Australian National University)

Session Two
Retrospectivity and the Rule of Law:
Public Law Perspectives
Speakers:
Lorraine Finlay (Murdoch University)
Dr Brendan Lim (Eleven Wentworth, NSW
Bar)
Associate Professor Dan Meagher (La Trobe
University)

5.30pm		

End of Conference

Lunch

7.00pm 		

Commentators:
The Hon. Justice Stephen McLeish (Court of Appeal,
Victoria)
Associate Professor Kristen Rundle (Melbourne Law
School)

10.30am		
11.00am		

12.30pm

Morning Tea

Woodward Conference Centre Foyer

Woodward Conference Centre Foyer

2.00pm		

Session Three
Proportionality since McCloy
Speakers:
Justin Gleeson SC (Banco Chambers, NSW
Bar)
Professor Adrienne Stone (Melbourne Law
School)

5.45pm		

Book Launch
West Dining Room, UH@W

Dr Brendan Lim, Australia’s Constitution
after Whitlam (2017)
Launch by:
Laureate Professor Emeritus Cheryl
Saunders AO (Melbourne Law School)
Conference Dinner
UH@W, Level 10, Melbourne Law School

Courts and the Future of the Rule of Law
Speaker:
The Hon. Justice Michelle Gordon (High
Court of Australia)
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Workshop on Constitutional Boundaries
August 25–26, 2017
Melbourne Law School
The workshop on “Constitutional Boundaries” was jointly
hosted by CCCS and the Faculty of Law at the University of
Oxford. It was held on the 25th and 26th of August 2017 at
Melbourne Law School.
It brought together scholars in public law from around the
world to explore the theme of Constitutional Boundaries in
depth.
This workshop focussed on questions relating to where the
boundaries of constitutions are drawn, and the normative and
legal significance of these boundaries.

Papers delivered by leading practitioners and academics
included  Farrah Ahmed (Melbourne); Richard Albert (BC/
Texas); Nicholas Barber (Oxford); Jeff King (UCL); Janet
McLean (Auckland); Peter Oliver (Ottawa); Adam Perry
(Oxford); Adrienne Stone (Melbourne); Adam Tucker
(Liverpool); Lael (“Lulu”) Weis (Melbourne) and Allison
Young (Oxford).
Conference Convenors:
Farrah Ahmed
Adam Perry
Richard Albert

The Keynote Address was delivered by Jeffrey Goldsworthy.
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CCCS Brown Bag Series
25 July 2017, Tuesday
‘Recent Developments in the UK Constitution: Q and A with
Professor Alison Young’, Professor Alison Young (University
of Oxford)

10 October 2017, Tuesday
‘Panel Discussion: Section 44 and the Bar on Dual Nationality
in Australia’s Parliament’, Melbourne Law School Panel
Discussion

1 August 2017, Tuesday
‘Public versus Private Powers: A French Perspective’, Professor
Denis Baranger (Université Panthéon-Assas [Paris II])

17 October 2017, Tuesday
‘Saving Democracy 2.0? The Indian Supreme Court’s Return to
‘Natural Rights’ in the Privacy Judgment’, Associate Professor
Tarun Khaitan (Future Fellow, Melbourne Law School)

8 August 2017, Tuesday
‘Tiered Constitutional Design’, Professor David Landau
(Florida State University)
15 August 2017, Tuesday, Room G29
‘Charter Rights and Remedies for the Kids in Barwon Prison’,
Professor Jeremy Gans (Melbourne Law School)
22 August 2017, Tuesday
‘The Coloniality of Global Constitutionalism? The Case of
Constitution-Making in Post-Conflict Kosovo’, Maj Grasten
(Copenhagen Business School)
29 August 2017, Tuesday
‘The Relationship between the European Court of Human
Rights and National Courts’, Dr Matthias Hartwig
(Max Planck Institute for Comparative Public Law and
International Law)

24 October 2017, Tuesday
‘Panel Discussion: Brown v Tasmania, Free Speech and
Proportionality’, Melbourne Law School Panel Discussion
31 October 2017, Tuesday
‘Judicial Policy, Public Perception and the Science of Bias’, Dr
Inbar Levy (Melbourne Law School)
7 November 2017, Tuesday
‘To Stay, to Leave or to Get More: Autonomy and
Independence Claims in Catalonia, Veneto and Lombardy’, Dr
Erika Arban (Laureate Postdoctoral Fellow, Melbourne Law
School)
14 November 2017, Tuesday
‘An Eventful Year: Looking Back on Australia’s Constitution in
2017’,  Melbourne Law School Panel Discussion

5 September 2017, Tuesday
Comparing Same-Sex Marriage Votes in Ireland and Australia,
Dr Tom Gerald Daly (MLS Fellow, Melbourne Law School)

21 November 2017, Tuesday
‘Establishment’, Associate Professor Farrah Ahmed
(Melbourne Law School)

12 September 2017, Tuesday
‘US Approaches to International Law and International
Relations in a Time of Transition’, Professor Paul B. Stephan,
(University of Virginia)

27 November 2017, Monday, Room G29
‘The Universal Declaration and the Living Constitution’,
Professor David Sloss (Santa Clara University School of Law)

19 September 2017, Tuesday
‘Proportionality in a Culture of Rights-compatible Legislation’,
Dr Tria Gkouvas (Visiting Scholar, Monash University)
26 September 2017, Tuesday
‘Italy: The Principle of (Federal) Solidarity as a Principle of
Equality’, Dr Erika Arban (Laureate Postdoctoral Fellow,
Melbourne Law School)
3 October 2017, Tuesday
‘The Globalization of Proportionality: Doctrinal convergence
or divergence?’, Professor Niels Petersen (University of
Münster)
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Forthcoming Events
The Centre for Comparative Constitutional Studies will host a
series of conferences, seminars and events in 2018. For more information on these
and other events see http://law.unimelb.edu.au/centres/cccs#events
2018

Third Biennial Public Law Conference

co-hosted with the Faculty of Law, University of Cambridge

11-13 July 2018
Melbourne Law School

CCCS at 30 Conference
30 November 2018
Melbourne Law School
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Legal Theory Workshop
The Legal Theory Workshop series meets regularly to discuss unpublished works-in-progress on a variety of theoretical and
normative issues in the law. Unless otherwise noted, all workshop meetings were held on Fridays, from 12.30pm-2.30pm
Guest presenters for Semester Two 2017 (24 July – 22 October 2017):
28 July 2017

15 September 2017

Professor Colleen Murphy (Illinois), ‘Judging the Justice of
the Colombian Peace Process’
Commentator: Sebasian Machado Ramirez (Melbourne)

Dr Mark McBride (NUS), ‘Modality and Bentham’s Test’
Commentator: Associate Professor Patrick Emerton (Monash)

11 August 2017
Professor Wojciech Sadurski (Sydney), ‘Rationales for Public
Reason: Respect, Freedom, Equality, etc’
Commentator: Dr Daniel Halliday (Melbourne)

6 October 2017
Associate Professor Tarunabh Khaitan (Oxford) and Dr Jane
Norton (Auckland), ‘Distinguishing Freedom of Religion
from Religious Non-Discrimination’
Commentator: Dr Colin Campbell (Monash)

24 August 2017

20 October 2017

Professor Jeff King (UCL), ‘The Social Dimension of the Rule
of Law’
Commentator: Dr Scott Stephenson (Melbourne)

Dr Joel Harrison (Macquarie), ‘The Liberal Egalitarian
Account [of Religious Liberty]’
Commentator: Professor Matthew Harding (Melbourne)

1 September 2017
Dr David Winterton (UNSW), ‘Two Conceptions of the
“Performance Interest” in Contract Damages’
Commentator: Associate Professor Katy Barnett (Melbourne)
* Workshop co-sponsored by the Obligations Group
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Centre People
CCCS members are active researchers and teachers across a broad range of public law issues. Many are available to give presentations
or to consult on public law projects, particularly contributing a comparative perspective to domestic issues. They are also interested
in discussing potential projects with prospective research students.
Co-Directors
Professor Adrienne Stone
Associate Professor Kristen Rundle
Research Centre Members
Laureate Professor Emeritus Cheryl Saunders AO, Foundation
Director
Professor Michael Crommelin AO
Professor Alison Duxbury
Professor Simon Evans
Professor Michelle Foster
Professor Jeremy Gans
Professor Beth Gaze
Professor Kirsty Gover
Professor Pip Nicholson
Professor Joo-Cheong Tham
Associate Professor Farrah Ahmed
Associate Professor William Partlett
Associate Professor Glenn Patmore
Associate Professor Dale Smith
Associate Professor Jason Varuhas
Associate Professor Margaret Young
Dr Julian Sempill
Dr Scott Stephenson
Dr Lael ‘Lulu’ Weis
Ms Penny Gleeson
Ms Paula O’Brien
Post-doctoral Research Fellow
Dr Tom Daly
Dr Erika Arban (Laureate Program in Comparative Constitutional Law)
Dr Stijn Smet (Laureate Program in Comparative Constitutional Law)
PhD Students in Residence
Anne Carter
Anna Dziedzic
Anjalee De Silva
Carlos Arturo Villagran Sandoval
Charmaine Rodrigues
Joshua Snukal
The Hon. Philip Cummins
To join our mailing list to receive noticification about CCCS
events and publications send an email to
law-cccs@unimelb.edu.au
To learn more about us go to www.law.unimelb.edu.au/cccs
If you do not wish to receive future issues of the newsletter,
email law-cccs@unimelb.edu.au

Research Fellow (Laureate Program in Comparative Constitutional Law)
Gary Hansell
JD Research Associates
Elizabeth Brumby
Luke Chircop
Artemis Kirkinis
Mimi Oorloff
Georgina Clough
Marcus Roberts
Stefan Ladd
Taylor Mitas
Anna Bohacova
Andrew Fong
Stephen O’Connell
Matthew Harper
Duncan Willis
Administrator
Ms Jean Goh
Constitution Transformation Network Coordinator
Charmaine Rodrigues
Program Manager (Laureate Program in Comparative Constitutional Law)
Gabrielle Dalsasso
Advisory Board Members
Ian Cunliffe
Dr Stephen Donaghue QC
Dr Gavan Griffith AO QC
Peter Hanks QC
Wendy Harris QC
Justice Chris Maxwell AO
Justice Stephen McLeish
Justice Debra Mortimer
Justice Mark Moshinsky
Professor Brian Opeskin
Jason Pizer QC
Justice Richard RS Tracey

Postal Address
Centre for Comparative Constitutional Studies
Melbourne Law School
The University of Melbourne VIC 3010 Australia
General Enquiries
Telephone  +613 8344 1011
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Comparative Constitutional Law Update
A High Court of Australia

Brown v Tasmania [2017] HCA 43
The plaintiffs were present in the Lapoinya Forest in Tasmania
to protest logging operations. Each received a direction
from police to leave the area. After refusing to do so, both
plaintiffs were separately arrested and charged pursuant to
the Workplaces (Protection from Protesters) Act 2014 (Tas)
(‘Protesters Act’). These charges were eventually dropped.
The key question before the High Court was whether certain
provisions of the Protesters Act infringed the implied freedom
of political communication. Core to the Act were ss 6(1)-(3)
which prohibited a  ‘protester’ from entering onto ‘business
premises’ as well as doing acts upon those premises or a
‘business access area’ which would ‘prevent, hinder or obstruct
the carrying out of a business activity’ or the accessing of the
premises by their occupier.
Critically, s 11(1)-(2) empowered a police officer to ‘direct
a person’ to leave a business premises or business access
area where the officer reasonably believed that the person
had committed, was committing or was about to commit
a contravention of ss 6(1)-6(3). Section 11(6) specifically
provided that the direction could also require a person
not to contravene those provisions for a period of three
months thereafter. Section 11(7) authorised the giving of
directions to groups of persons. Section 11(8) provided that
directions given to groups were taken to have been given to
each individual member of the group and those ‘who ought
reasonably to be expected to have heard the direction’.
Section 6(4) of the Act made it an offence to contravene a
requirement imposed as per s 11(6). Section 8(1) also made
it an offence to ‘remain on a business access area’ after being
directed to leave under s 11, or to return to a business access
area within four days of the direction. Additionally, ss 13(1)
and 13(2) empowered police officers to arrest a person on
business premises or their access areas whom the officer
reasonably believed had committed an offence under the Act
within the past three months.
Judgment
A majority of the High Court held that ss 6(1), 6(2), 6(3), 6(4),
8(1), 11(1), 11(2), 11(6), 11(7), 11(8) and 13, as well as Pt 4 of
the Protesters Act were invalid ‘in their operation in respect
of forestry land or business access areas in relation to forestry
land.’1
In their joint judgment, Kiefel CJ, Bell and Keane JJ held that,
1
Brown v Tasmania [2017] HCA 43, 40 [154] (Kiefel CJ, Bell and
Keane JJ), 63 [235] (Gageler J), 93 [298] (Nettle J).

although the end pursued by the Act was compatible with
the constitutionally prescribed system of government, the
means selected to effect that objective were not ‘reasonably
appropriate and adapted, or proportionate’ in this regard.2
In reaching this conclusion, the joint judgment drew upon
the criteria of proportionality as applied in McCloy v New
South Wales; namely the suitability and necessity of the means
selected and the adequacy of the balance as between the end
pursued and the restriction to be imposed upon the implied
freedom.3 The joint judgment also clarified the framework
outlined in McCloy.4 On their Honours’ preferred approach,
‘means-testing’ was now to be undertaken at the third, rather
than second stage of the analysis.5
As for the impugned provisions themselves, their Honours
held that whilst ss 6(1)-6(3) clearly reflected the scheme’s
purpose, the ‘protection of businesses and their operations…
from damage and disruption from protesters who are
engaged in particular kinds of protests’, this could not be
said of s 8(1).6 Critically, that provision operated irrespective
of whether a person presented ‘any threat of damage or
disruption.’7 As such, it failed the suitability criterion of
proportionality analysis.8 Their Honours reached a similar
conclusion with respect to ss 11(7) and 11(8).9 As for the
remaining provisions, the joint judgment held that these were
not ‘reasonably necessary’ having regard in particular to the
availability of less restrictive alternatives.10 Importantly, their
Honours emphasized that whilst a related scheme, the Forest
Management Act 2013 (Tas), shared the object of the Protesters
Act, that scheme did not ‘burden the freedom to the same
extent’.11
Gageler J, who joined in the joint judgment’s conclusions,
held that that the burden imposed by the impugned
provisions upon the implied freedom was greater than was
‘reasonably necessary’ to protect Forestry Tasmania from
serious interference in its forestry activities.12 However, his
Honour criticized the Court’s efforts to refine and qualify
the proportionality framework, noting that ‘constitutional
analysis… cannot be reduced to the application of some
pre-determined all-encompassing algorithm, and the
inappropriateness of attempting to construct such an
2
Ibid 26-7 [101]-[102], 32 [123], 34-37 [132]-[146] (Kiefel CJ, Bell
and Keane JJ).
3
Brown v Tasmania [2017] HCA 43, 32 [123] (Kiefel CJ, Bell and
Keane JJ); see also McCloy v New South Wales (2015) 257 CLR 178, 194-5.
4
Brown v Tasmania [2017] HCA 43, 27 [104] (Kiefel CJ, Bell and
Keane JJ).
5
Ibid.
6
Ibid 26 [101], 35 [134]-[135].
7
Ibid 35 [134]-[135].
8
Ibid 35 [135].
9
Ibid 35 [136].
10
Ibid 36-7 [138]-[146].
11
Ibid 36 [140].
12
Ibid 60-1 [218]-[224], 63 [232]-[235] (Gageler J).
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algorithm cannot be overcome by increasing its complexity.’13
Rather, it was said, the analysis must reflect the rationale
underlying the implied freedom.14

character of a court or with the nature of judicial power’, or
because it impermissibly limited access to relief under s 75(v)
of the Constitution.23

Nettle J substantially agreed with the conclusions of the joint
judgment.15 However, Nettle J was not persuaded that the
impugned provisions failed on the basis of necessity. Rather,
his Honour found that the Act struck an improper balance
between the end pursued by the legislation and the restriction
imposed upon the implied freedom.16 In particular, it was said
that requiring a protester to avoid particular land for four days
based only upon a police officer’s formation of a reasonable
belief regarding a potential contravention of s 6 was ‘a very
broad-ranging and far-reaching means of achieving the stated
purposes of the Protesters Act.’17 This was compounded by
the fact that such directions could be issued to groups of
protesters.18 As such, ss 8(1)(b), 11(1), 11(2), 11(6), 11(7)
and 11(8) were not ‘reasonably appropriate and adapted to
advancing a legitimate legislative end…’19 Furthermore, as it
was not possible to make sense of ss 6(1), 6(2) and 6(3) absent
these invalid provisions, these too were invalid.20

Judgment

The remaining members of the Court reached different
conclusions. Gordon J held the impugned provisions, with
the exception of s 8(1)(b), to be valid.21 Edelman J held the
entirety of the Act to be valid.22

Graham v Minister for Immigration and Border Protection
[2017] HCA 33
The plaintiff and applicant were New Zealand citizens
resident in Australia. The Minister for Immigration and
Border Protection decided to cancel their visas in accordance
with s 501(3) of the Migration Act 1958 (Cth). In both cases,
the Minister indicated that he had considered information
which, by the operation of s 503A, was not to be required to
be disclosed. Section 503A(2) protected from disclosure any
information relevant to the exercise of power under s 501 to
any person or ‘a court’ where that information was provided
by a ‘gazetted agency’ on a confidential basis.
The key question before the High Court was whether s
503A(2) was invalid either because it required a Federal court
to exercise judicial power inconsistently ‘with the essential
13
Ibid 43 [161].
14
Namely its protection of communication as required to ensure
electoral accountability for the exercise of legislative and executive power
within Australia’s constitutionally prescribed system of government. Brown v
Tasmania [2017] HCA 43, 43 [162] (Gageler J).
15
Brown v Tasmania [2017] HCA 43, 64 [236] (Nettle J).
16
This being the third criterion relevant to proportionality testing as
utilised in McCloy. See Brown v Tasmania [2017] HCA 43, 64 [236] (Nettle J);
see also McCloy v New South Wales (2015) 257 CLR 178, 194-5.
17
Brown v Tasmania [2017] HCA 43, 90 [292] (Nettle J).
18
Ibid.
19
Ibid 64 [236], 91-2 [295].
20
Ibid 92 [296].
21
Ibid 140-1 [439]-[440] (Gordon J).
22
Ibid 157 [491]-[492], 182-3 [567]-[569] (Edelman J).

A majority of the High Court held that s 503A(2) was invalid
to the extent that it protected information from disclosure to
either the High Court exercising jurisdiction under s 75(v) of
the Constitution or the Federal Court exercising jurisdiction
under s 476A(1)(c) and (2) of the Act, so as to ‘review a
purported exercise of power by the Minister under s 501,
501A, 501B or 501C…’24
The majority noted that although the Commonwealth’s
legislative power did not extend to the creation of laws
inconsistent with the essential character of federal courts
nor the nature of judicial power, it was accepted that it could
regulate fact-finding.25 The question then was whether the law
here fell within that accepted class of regulations. The plaintiff
argued that, as at common law in relation to confidentiality
and public interest immunity, admissible evidence could
only be withheld to the extent made necessary by the public
interest.26 Critically, however, the majority held that there was
no constitutional principle requiring courts to be the ones to
make this determination.27 Their Honours also rejected the
plaintiff ’s argument that the apparent impartiality of the court
was tarnished by the ability of the Minister and a gazetted
agency to ‘control the disclosure of information’.28
Importantly, however, the majority observed that s 503A(2)(c)
imposed a ‘blanket and inflexible limit’ upon the court’s ability
to access information relevant to an assessment as to whether
legislative constraints placed upon the exercise of power by
the Minister had been observed.29 The practical effect of this
provision, therefore, was to ‘shield the purported exercise
of power from judicial scrutiny.’30 Hence, the provision was
said to be a ‘substantial curtailment’ of the court’s capacity
to exercise judicial review as provided for by s 75(v) of the
Constitution.31 To that extent, the provision was invalid.32
The majority proceeded to read down the provision so that
its reference to a ‘court’ did not include either the High Court
exercising jurisdiction under s 75(v) or the Federal Court
23
Graham v Minister for Immigration and Border Protection [2017]
HCA 33, 2 [7] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon JJ).
24
Ibid 22 [70].
25
Graham v Minister for Immigration and Border Protection [2017]
HCA 33, 8 [29]-[32] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon JJ),
citing Chu Kheng Lim v Minister for Immigration, Local Government and
Ethnic Affairs (1992) 176 CLR 1, 26-27; [1992] HCA 64; Nicholas v The Queen
(1998) 193 CLR 173; [1998] HCA 9.
26
Graham v Minister for Immigration and Border Protection [2017]
HCA 33, 9 [34] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon JJ), citing
Sankey v Whitlam (1978) 142 CLR 1; [1978] HCA 43.
27
Graham v Minister for Immigration and Border Protection [2017]
HCA 33, 10 [35] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon JJ).
28
Ibid 11 [37].
29
Ibid 15 [50].
30
Ibid 16 [53].
31
Ibid 20 [64].
32
Ibid 21 [66].
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exercising jurisdiction under s 476A(1)(c) and (2) of the
Act.33 The majority also held that as the Minister made his
decisions on the erroneous assumption that the provision was
valid, writs of mandamus and certiorari were available to the
plaintiff.34
Edelman J held s 503A(2) to be valid.35 His Honour presented
three key reasons for this conclusion. The first was that
the plaintiff and applicant’s submission was ‘ahistorical’.36
In particular, his Honour emphasized that restraining
parliament from merely ‘impairing judicial review on the
ground of unreasonableness’ (as opposed to preventing it
from ‘removing the unreasonableness ground for judicial
review’) as was required by the submission would be to
impose a greater restriction upon legislative power than
had existed previously.37 Importantly, this would mean the
invalidation of laws which were less extreme than those which
had existed, and indeed become standardized, for over a
century.38 Relatedly, his Honour noted that the plaintiff and
applicant’s submission did not ‘fit’ with existing constitutional
jurisprudence.39 Lastly, Edelman J noted the conceptual
difficulty reconciling a restraint upon parliament’s ability
to impair the unreasonableness ground of judicial review
given that that very ground itself arises by way of statutory
implication.40

Wilkie v The Commonwealth [2017] HCA 40
The Commonwealth sought to conduct a postal plebiscite
pertaining to the legality of same-sex marriage. So as to
fund the survey, the Finance Minister made a determination
pursuant to s 10 of the Appropriation Act No. 1 20172018 (Cth) to provide $122m to the Australian Bureau of
Statistics (ABS). The Treasurer then instructed the Australian
Statistician to conduct the survey (the ‘statistics direction’).
That direction was said to be authorised by s 9(1)(b) of the
Census and Statistics Act 1905 (Cth). Officers and employees
of the Australian Electoral Commission (AEC) were
subsequently enlisted to aid the ABS in implementing the
statistics direction.
The plaintiffs challenged the legality of the Finance Minister’s
determination, as well as subsequent efforts to conduct the
survey. Core to their case was the submission that s 10 of
the Appropriation Act No. 1 2017-2018 (Cth) empowered
the Finance Minister to supplement ‘by executive fiat’ the
33
Graham v Minister for Immigration and Border Protection [2017]
HCA 33, 21 [66] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon JJ), citing
Acts Interpretation Act 1901 (Cth), s 15A.
34
Graham v Minister for Immigration and Border Protection [2017]
HCA 33, 21-2 [68]-[70] (Kiefel CJ, Bell, Gageler, Keane, Nettle and Gordon
JJ).
35
Ibid 72-3 [187] (Edelman J).
36
Ibid 27 [79].
37
Ibid 27 [77]-[80], 33-4 [96].
38
Ibid 27 [80].
39
Ibid 29-30 [85], 33-5 [96], [98]-[99].
40
Ibid 30 [86], 35 [100].

moneys appropriated as under Schedule 1 of that Act.41 This,
it was said, contravened the constitutional requirement that
appropriations be for a ‘legislatively determined purpose’.42
The plaintiffs also challenged the Finance Minister’s
determination, the statistics direction and the efforts of the
AEC to assist in conducting the survey on the basis that each
of these actions lacked statutory authorisation.43
Judgment
The High Court unanimously rejected the application.44 In
terms of the plaintiffs’ constitutional challenge, it observed
that in fact, s 10 did not allow the Finance Minister to
supplement the appropriated amount.45 Rather, it provided for
the allocation of money already drawn from the fund upon
the Act’s enactment.46 Additionally, the Court noted that the
aspects of s 10 that were said to be problematic were common
to the ‘Advance to the Finance Minister’ provisions included
in each Appropriation Act since 1999-2000.47 Importantly,
none of these provisions had contravened the constitutional
restraint at issue.48
The Court went on to consider and reject the argument that
the government’s efforts to implement the plebiscite, as well as
the involvement of the AEC in this regard, were unlawful. In
particular, it held that the ‘the process of reasoning disclosed
by the Finance Minister [in making the initial determination]
involved no error of law.’49 As for the statistics direction,
the Court held the determination to be valid.50 It explicitly
rejected a dichotomy drawn between ‘statistical information’
and ‘votes’,51 as well as the view that the collection of material
regarding personal beliefs was not ‘statistical information’ for
the purposes of s 9(1)(b) of the Census and Statistics Act 1905
(Cth).52 Lastly, the Court rejected the argument that the power
of the AEC to act under s 7A of the Commonwealth Electoral
Act 1918 (Cth), in being subject to the ‘functions’ of the AEC
as outlined in s 7 of that Act, did not extend to assisting in
the implementation of the survey.53 The Court noted that the
ability of the AEC to act as under s 7A (and, by implication,
to assist in conducting the survey) was in fact a ‘function’
‘identified compendiously’ in s 7.54

41
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B Supreme Court of the United States
Dunn v Madison, 583 US (2017)
Over 30 years ago, Vernon Madison shot a police officer and
was subsequently found guilty of capital murder. In 2016,
Madison sought a suspension of his impending death sentence
on the basis that, having suffered a number of strokes, he was
now ‘incompetent to be executed’.55 However, the trial court
in reliance on the decisions in Ford v Wainright and Panetti v
Quarterman denied Madison’s application on the grounds that
Madison was nonetheless able to understand that his sentence
was punishment for his crime.56
Madison subsequently filed a petition with the Federal District
Court for a writ of habeas corpus. Madison’s claim hinged
upon the application of the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), which entitled state prisoners
to relief where the trial court’s adjudication in relation to a
claim of incompetence ‘was contrary to, or an unreasonably
application of, clearly established federal law’, or alternatively,
was based upon an unreasonable finding of fact.57 This
required showing that the trial court’s decision was ‘so lacking
in justification that there was an error well understood and
comprehended in existing law beyond any possibility for
fairminded disagreement.’58
The Federal District Court found the trial judge’s finding as to
Madison’s incompetence to be ‘plainly unreasonable,’ noting
that it was undisputed that Madison had no recollection of
his actual offence.59 This fact was said to have led indisputably
to the conclusion that he did not ‘rationally understand the
connection between his crime and his execution.’60
Judgment
The Supreme Court reversed the Federal District Court’s
decision. It held that the trial court’s findings in relation to
Madison’s incompetence were not ‘so lacking in justification’
as to meet the requisite standard as applicable under the Act.61
Ginsburg J (with Breyer and Sotomayor JJ agreeing) joined in
the Court’s per curiam disposal of the matter, emphasizing the
‘restraints imposed’ by the relevant legislation.62
Breyer J wrote separately to address the lengthy delays
that prisoners often faced whilst awaiting execution.63 His
Honour noted that during his time on death row, Madison
had suffered significant health problems, both mental and
55
Dunn v Madison, 583 US, 1 (2017).
56
Dunn v Madison, 583 US, 2 (2017); Ford v. Wainwright, 477 US
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562 US 86, 103 (2011)
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Dunn v Madison, 583 US, 3 (2017).
60
Ibid.
61
Ibid 4.
62
Ibid 1 (Ginsburg J).
63
Ibid 1 (Breyer J).

physical.64 Critically, Breyer J noted that, given the increase
in aging prisoners awaiting execution, cases such as this were
likely to become more prevalent in future.65 Furthermore, his
Honour observed that the Court may be required to consider
the manner in which the length of a prisoner’s detention
could itself ‘deepen the cruelty of the death penalty while at
the same time undermining its penological rationale.’66  As
such, his Honour commented that the proper approach for
the Court was not to ‘develop a constitutional jurisprudence’
which focussed upon the particular circumstances of aged
prisoners, but rather, ‘to reconsider… the constitutionality of
the death penalty itself.’67

Pavan v Smith, 582 US (2017)
Pavan concerned a challenge to the constitutionality of an
Arkansas law governing the issue of birth certificates on
grounds that it unconstitutionally discriminated against samesex couples contrary to Obergefell v Hodges.68  
The relevant law provided that the husband of a mother
was to be recorded on a child’s birth certificate as the
father.69 Importantly, this principle was applicable even in
circumstances where the child was conceived by way of
artificial insemination with the assistance of an anonymous
sperm donor.70
The petitioners in this case were a pair of same-sex couples
who each conceived a child by way of artificial insemination
involving an anonymous sperm donor. Despite each couple
including both of their names on the certificate as parents, the
Arkansas Department of Health issued the official document
listing only the biological mother’s name. This act was said
to be consistent with the law as outlined above in that only
husbands’ names were required to be included, as opposed to
the names of female spouses, even where the relevant couple
were married. The couples sought a declaration that the law
was unconstitutional.
Judgment
A majority of the Supreme Court held that by denying the
inclusion of both parents’ names on the certificate, same-sex
couples were thereby denied the ‘constellation of benefits that
the Stat[e] ha[s] linked to marriage.’71 For example, a medical
certificate was needed to make medical decisions on behalf of
the child or enrol them in school.72 The legislation was thereby
inconsistent with the decision in Obergefell v Hodges, in which
it was held that the Constitution allows same-sex marriage ‘on
64
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67
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the same terms and conditions as opposite-sex couples.’73
Critically, the majority rejected the approach adopted by
the Arkansas Supreme Court, which had conceptualised the
birth certificate as a mere record of biological parentage.
The majority noted that a husband’s name is required to be
included upon a child’s birth certificate in circumstances
where that child was conceived via an anonymous sperm
donation.74 Hence, Arkansas was said to have ‘chosen to make
its birth certificates more than a mere marker of biological
relationships.’75 Hence, the majority granted certiorari,
reversing the Arkansas Supreme Court. The case was
remanded for further proceedings subject to this ruling.76
Gorsuch J with whom Thomas and Alito JJ joined, offered a
dissenting judgment. The key basis for the dissent was that the
requirements for summary reversal, namely that the relevant
law be settled, the facts of the case be undisputed and the
decision below be ‘clearly in error’, were not satisfied.77

Hernandez v Mesa 582 US (2017)
This case concerned the shooting of Mr Hernandez by a US
Border Patrol Agent. Hernandez, a 15 year old Mexican citizen
had been playing with his friends at the border of Texas and El
Paso. The game involved each participant running down into a
cement culvert, thereby crossing the international border, and
attempting to scale the corresponding embankment. The US
Border Patrol Agent Jesus Mesa, Jn. arrived and detained one
of the participants on US soil before firing at Hernandez, who
by this point had returned to Mexican territory. Hernandez
was killed.
Hernandez’s parents sued the agent for damages,78 alleging
that his actions had violated their son’s rights under the
Fourth and Fifth Amendment. The United States District
Court for the Western District of Texas dismissed the motion.
This decision was partly upheld by a Panel of the Court of
Appeals for the Fifth Circuit. That panel found that whilst
Hernandez was not entitled to rights under the Fourth
Amendment, his Fifth Amendment rights had been violated.
The panel rejected the view that the agent was entitled to
qualified immunity, noting that ‘no reasonable officer would
have understood Agent Mesa’s alleged conduct to be lawful.’79
The Court of Appeal, however, sided with the District Court.
It held that given Hernandez was a Mexican citizen on
Mexican soil at the time of the incident, the petitioners had
thereby failed to state a claim for any Fourth Amendment
73
Obergefell v Hodges, 576 US 1, 23 (2015); Pavan v Smith, 582 US, 1
(2017).
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violation. Furthermore, whilst the Court split as to whether
the Fifth Amendment had been violated, they agreed that in
any case, Pena was entitled to qualified immunity.
The key legal questions before the Supreme Court of the
United States were whether the decision in Bivens v Six
Unknown Fed. Narcotics Agents as relied upon by the
petitioners extended to the present circumstances and in turn,
whether either constitutional violation could be established.
Judgment
A majority of the Supreme Court vacated the Court of
Appeal’s decision. The case was remanded subject to the
Court’s findings in these proceedings.80 Critically, the majority
noted that there had been developments in the doctrine
established in Bivens since the Court of Appeal’s decision in
this case.81 As such, it was considered ‘appropriate’ that the
Court of Appeal address this issue at first instance.82
The majority also declined to address whether Hernandez’s
Fourth Amendment rights had been violated. It was suggested
that, given the magnitude of any such determination
coupled with the need for the Court of Appeal to resolve the
antecedent question as to whether damages were available
under Bivens, it was therefore unnecessary and ‘imprudent’ for
the Court here to make any such determination.83
As for whether Hernandez’s Fifth Amendment rights had been
violated, it was necessary to consider whether the defence of
qualified immunity indeed absolved the agent. Critically, in
holding that the defence was applicable, the Court of Appeal
had relied upon two interconnected factors; Mr Hernandez’s
nationality and the ‘extent of his ties to the United States.’84
The majority here, however, emphasized that neither of these
were known to the agent when he shot Hernandez.85 For the
purposes of determining the applicability of the qualified
immunity, the requisite analysis was limited to ‘’the facts
that were knowable to the defendant officers’ at the time they
engaged in the conduct.’86
Both Mesa and the Government argued that Mesa was
nonetheless entitled to the immunity in question despite
his uncertainty as to Hernandez’s nationality and American
ties.87 They also questioned whether the petitioner’s claim
was cognizable under the Fourth Amendment.88 The majority
refused to address these arguments, leaving it open to the
80
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Court of Appeal to do so.89
Thomas J offered a dissenting judgment in which he sought to
confine Bivens to its facts, thereby precluding the petitioners’
claim for relief.90 Breyer J, who was joined by Ginsburg J, also
dissented. His Honour disputed the finding of the Court of
Appeal and district court as to whether Hernandez had rights
under the Fourth Amendment.91 His Honour’s preferred order
was to remand the case so as to address the Bivens matter as
well as the applicability of qualified immunity.92

Trinity Lutheran Church of Columbia, Inc v Comer 582 US
(2017)
The Trinity Lutheran Church Child Learning Center (‘TLCC’)
is a preschool and day-care centre in Missouri. The centre
was originally a non-profit organization. However, the centre
subsequent merged with the Trinity Lutheran Church such
that its activities were thereafter conducted upon church
grounds. In 2012, the TLCC sought to update its playground
facilities by replacing its pea-gravel surface with rubber. At
this time, Missouri’s State Department of National Resources
was running a Scrap Tire Program pursuant to which
reimbursements would be offered to non-profit organizations
who utilised recycled tires in their playground surfaces.
The Department denied the application of the TLCC for
the reimbursement on the basis that, under the Missouri
Constitution, it could not grant financial assistance to a
church.
Trinity Lutheran brought suit in the Federal Court, arguing
that the decision violated its rights under the Free Exercise
Clause of the First Amendment. The suit was unsuccessful.
The Federal Court held that that clause did not prohibit the
withholding of a positive benefit due to religion. This decision
was affirmed by a panel of the Eighth Circuit.
Judgment
A majority of the Supreme Court held that the Department’s
policy did in fact infringe Trinity Lutheran’s rights under
the Free Exercise Clause of the Constitution.93 The leading
opinion was delivered by Roberts CJ (with whom Kennedy,
Alito and Kagan JJ agreed in full). His Honour noted that
when the Supreme Court had rejected free exercise challenges
in recent years, it had generally done so in circumstances
where the relevant law was ‘generally applicable without
regard to religion.’94 Such circumstances were distinguished
from those in which the relevant law ‘single[d] out the
religious for disfavored treatment.’95 Here, however, the policy
89
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of the Department was said to ‘expressly’ discriminate against
‘otherwise eligible recipients by disqualifying them from a
public benefit solely because of their religious character.’96
The Department argued that it had merely declined a grant to
Trinity Lutheran, as opposed to prohibiting its engagement
in religious conduct. However, his Honour emphasized that
the Free Exercise Clause protects not only against ‘outright
prohibitions’, but against ‘indirect coercion or penalties on the
free exercise of religion.’97
The Department also sought to rely upon the decision in
Locke.98 In that case, Washington had offered a scholarship to
a Mr. Davey. However, Mr Davey was later denied access to
the funds when he ‘refused to certify that he would not use
them toward a devotional degree.’99 The Court, in denying
that Davey’s free exercise rights had been violated, however,
emphasized a distinction between the State denying a benefit
on the basis of who someone is, as opposed to denying a
benefit on the basis of what that person intends to do.100 That
case, it was said, fell into the latter category.101
Importantly, however, Roberts CJ held that the present case
was unlike Locke, as, in his Honour’s view, ‘Trinity Lutheran
was denied a grant simply because of what it is – a church.’102
Furthermore, Locke could also be distinguished from the
present matter on the basis that in that case, the activity to be
undertaken was an ‘essentially religious endeavour… akin to a
religious calling as well as an academic pursuit.’103 This could
not be said of a program designed to resurface playgrounds.104
Roberts CJ also noted that a ‘stringent standard’ was to be
applied to a condition of this kind.105 Against this standard,
in his Honour’s view, the Department was unable to justify its
discriminatory policy.106 The policy thereby infringed the Free
Exercise Clause of the First Amendment.107 The United States
Court of Appeals for the Eighth Circuit was thereby reversed
and the case was remanded.108
Thomas and Gorsuch JJ largely agreed with the majority,
though the latter criticized the distinction between ‘laws
that discriminate on the basis of religious status and religious
use.’109 Breyer J also concurred with the majority. His Honour
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delivered a separate judgment noting in particular that it was
‘not the purpose of the First Amendment’ to deny church
schools the particular type of public benefit at issue in this
case; namely, ‘participation in a general program designed to
secure or to improve the health and safety of children.’110
Sotomayor J with whom Justice Ginsburg agreed, wrote a
dissenting judgment which criticized the majority’s treatment
of the Free Exercise clause. In particular, her Honour
noted that the Supreme Court has ‘repeatedly’ said that the
government is entitled to draw lines on the basis of religious
status.111 Furthermore, her Honour argued that the majority
failed to correctly apply its own preferred approach, that of
‘strict scrutiny’, to the present facts.112 Sotomayor J went on
to address the implications of the majority position for the
Separation of Church and State,113 noting that the Court’s
preferred approach rendered it a mere ‘Constitutional
Slogan.’114

C Supreme Court of Canada
India v. Badesha [2017] SCC 44
Two Canadian citizens were charged in India with conspiracy
to commit murder. The Indian Government sought their
extradition. In ordering their removal to India, the Canadian
Minister for Justice made a determination as per s 44(1)(a)
of the Extradition Act that the surrender of the respondents
would not be ‘unjust or oppressive.’115 In making this
determination, the Minister relied upon an assurance from
the Indian Government that the respondents would not face
a ‘substantial risk of torture or mistreatment’ were they to be
extradited.116
A majority of the Court of Appeal set aside the Minister’s
order on the grounds that it was unreasonable to conclude
that the extradition would not be ‘unjust or oppressive.’117 The
majority emphasized that the Minister had not considered
whether the Indian Government’s assurances actually
addressed the concerns they sought to mitigate.118
Judgment
The Supreme Court reinstated the Minister’s orders. The
judgment of the Court was delivered by Moldaver J. His
Honour noted that ‘where a person’s surrender offends
the principles of fundamental justice enshrined in s.
(Thomas J), 1-2 (Gorsuch J) (2017).
110
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7 of the Charter, the Minister must refuse the person’s
extradition.’119 Section 7 of the Charter was said to provide
at least as much protection as was required under Canada’s
international obligations, specifically those pertaining to
non-refoulement.120 As such, his Honour concluded that
‘surrendering a person to face a substantial risk of torture or
mistreatment in the requesting state will violate the principles
of fundamental justice.’121 Furthermore, his Honour also
observed that in such a case, the surrender would also be
‘unjust or oppressive’ under s 44(1)(a) of the Extradition Act.122
Importantly, however, the Minister was said to be entitled
to take into account assurances from another state in
determining whether in fact there was a substantial risk of
torture or mistreatment.123 The question for the court in
this regard was whether the Minister’s reliance upon that
assurance was reasonable.124 Relevant factors were said to
include the nature of the assurance, the laws of the receiving
state, the strength of relationship between the two states and
whether the receiving state has in place an ‘effective system of
protection against torture.’125
Moldaver J ultimately held that the Minister’s reliance upon
the assurances of the Indian government was reasonable.126 In
particular, his Honour noted that the Minister’s reliance was
predicated upon a number of relevant factors, including that
India would likely want to maintain its positive relationship
with Canada, and that it had ‘no history of… not complying
with assurances given to its treaty partners.’127 These factors, in
concert, were sufficient to produce a ‘defensible conclusion’.128
As such, the appeal was allowed and the Minister’s orders were
reinstated.129

R v Cody [2017] SCC 31
In January 2010, C was charged with drug and weapons
offences. Owing to the delay in his trial, however, C applied
under s 11(b) of the Charter for a stay of proceedings. The trial
judge granted the application, relying upon the then applicable
framework outlined in R v Morin.130 On his Honour’s analysis,
19 months of the 60 month delay were attributable to ‘Crown
and institutional delay.’131 This number exceeded the applicable
guideline outlined in Morin. Furthermore, C had suffered
‘real and substantial actual prejudice’ as a result of the delay,
notably with respect to his liberty, mental health, employment
119
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and his interests in a fair trial.132
A majority of the Court of Appeal set aside this decision.133
In doing so, the majority applied the framework outlined in
R v Jordan, a subsequent case released after the trial judge in
this matter had rendered judgment.134 That case provided for
a ceiling of 18 months for matters heard in provincial courts
and 30 for those tried in superior courts.135 Citing a number
of ‘exceptional circumstances,’ the majority construed the
‘net delay’ as only 16 months, an amount which fell below the
applicable ceiling.136
Judgment
The Supreme Court allowed an appeal, thereby reinstating the
stay of proceedings. In its judgment, the Court identified a
‘net delay’ of 44 months.137 On the Court’s preferred approach,
it therefore fell to the Crown to prove that the present case
involved ‘exceptional circumstances.’138
The Crown sought to rely on three separate forms of
exceptional circumstances; the presence of ‘discrete’,
‘reasonably unforeseeable’ events, the particular complexity of
the present case and reliance upon a pre-existing state of the
law.139
As for this first category, the Crown relied on three events
in particular.140 The first was the defence counsel’s refusal to
make an undertaking as to disclosure.141 However, according
to the Court, in not resolving the matter, it was in fact the
Crown’s failure to mitigate these circumstances which caused
the delay to eventually become unreasonable.142 The second
event relied upon by the Crown was the emergence of new
disclosure obligations.143 Whilst the Court was willing to
accept that this warranted a reduction in the net delay, it noted
that that delay was partly the result of ‘systemic limitations in
the court system.’144 The third event relied upon pertained to
a mistake in the agreed statement of facts.145 Whilst the Court
emphasized that a standard of perfection was not expected of
the Crown in trying the case, it was nonetheless expected to
take reasonable steps to minimize any resultant delay.146 Here,
however, an ‘immaterial’ error resulted in 7.5 months of delay
when, in the Court’s view, the issue could have been dealt with
in a single day.147
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The Court then turned to assess the second category of
exceptional circumstance relied upon by the Crown; the
particular complexity of the present case. Importantly,
the Court emphasized that ‘complexity is an exceptional
circumstance only where the case as a whole is particularly
complex.’148 On this analysis, therefore, the Court of Appeal
erred in deducting a period of four months from the net
delay owing to the complexity of a particular step in the
proceedings; disclosure.149
The Court lastly considered and rejected an argument that the
net delay was justified in light of the Crown’s reliance upon
the pre-existing state of the law.150 As such, the Supreme Court
restored the trial judge’s order.151

R v Antic [2017] SCC 27
A was charged with a number of drug and firearms offences.
At his bail hearing, A was refused release.  When A challenged
the detention order, the bail review judge noted that he would
have ordered the release of the accused had his Honour been
able to impose a surety as well as a cash deposit as release
conditions.152 However, s 515(2)(e) of the Criminal Code
precluded the imposition of these conditions in A’s case as he
lived within 200km of the place at which he was detained.153
In a subsequent bail review application, A argued that this
provision was unconstitutional.154 The judge agreed, noting
that as the provision prevented the granting of bail on
appropriate terms, it thereby violated the accused’s right under
s 11(e) of the Charter ‘not to be denied reasonable bail without
just cause’.155
Judgment
The Supreme Court, however, reversed this finding. It noted
that, in fact, it was the bail review judge’s application of the
relevant bail provisions which effectively denied bail to A, as
opposed to the provisions themselves.156
The Supreme Court went on to consider the constitutional
question. According to the Court, s 11(e) of the Charter
entails two aspects.157 The first is a right not to be refused bail
absent ‘just cause.’158 In explaining this first aspect the Court
referred to the judgment of Lamer CJ in R v Pearson.159 There,
his Honour noted that the just cause requirement will be met
only in a ‘narrow set of circumstances’ and where refusal of
bail ‘is necessary to promote the proper functioning of the bail
148
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system and is not undertaken for any purpose extraneous to
the bail system.’160
The second aspect involves a right to ‘reasonable bail.’161
According to the Court, this aspect ‘protects accused persons
from conditions and forms of release that are unreasonable.’162
The protection encompasses both the forms of release
contained within legislation and the ‘specific terms of release
ordered by a judge.’163 Both could be unreasonable, and
therefore, unconstitutional.164
Critically, however, given the finding that the bail review judge
failed to correctly apply the relevant bail provisions, it could
not be said, therefore, that s 515(2)(e) of the Criminal Code
denied the accused his right not to be refused bail absent ‘just
cause.’165 That first aspect of the Charter right was simply ‘not
triggered’ in this case.166 Furthermore, the second aspect of the
Charter right did not need to be addressed.167 The Court went
on to clarify a set of guiding principles as to better orient the
application of bail provisions in future.168
The appeal was therefore allowed and the declaration of
unconstitutionality reversed. Additionally, the cash and surety
release as ordered by the bail review judge was substituted
for a cash-only release on equivalent terms to those initially
imposed.169
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