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FRONT-OF-PACK LABELLING AND INTERNATIONAL 

TRADE LAW: 

REVISITING THE HEALTH STAR RATING SYSTEM 
Front-of-Pack Labelling and International Trade Law 

JESSICA C LAI* AND SHMUEL I BECHER† 

The Western world is suffering from an ‘obesity epidemic’, partly attributable to international 

trade. International trade has contributed to changes in diet, increases in pre-packaged food rich 

in sugar and salt, and an upsurge in obesity rates and non-communicable diseases. To address 

this, lawmakers have sought to provide consumers with more or better information, with the aim 

of nudging consumers towards healthier choices. In this vein, many countries have introduced 

interpretative front-of-pack (‘FoP’) schemes for food and beverages. 

In 2014, Australia and New Zealand implemented the Health Star Rating (‘HSR’) FoP system. 

One of the major flaws of this system is that it is voluntary. Yet, if made mandatory, the HSR system 

would have a direct impact on the product labelling of international companies selling in Australia 

and New Zealand. It would, therefore, be more likely to face international scrutiny. 

In this article, we propose that the HSR system be made mandatory. Thereafter, we analyse the 

compliance of a mandatory HSR system with international trade law. We conclude that Australia 

and New Zealand would need to narrowly frame their objectives for making the HSR system 

mandatory, backed by evidence. In doing so, Australia and New Zealand would likely have to 

recognise the FoP systems of some other jurisdictions. 
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I INTRODUCTION 

The Western world is suffering from an ‘obesity epidemic’.1 Around 60 per 

cent of Australian and New Zealand adults are overweight or obese.2 More than 

65 per cent of American adults are either overweight or obese.3 In England, 61 per 

cent of adult females and 67 per cent of adult males are overweight or obese.4 

Poor diets contribute to obesity.5  Together, poor diets and obesity lead to 

serious negative consequences, including health-related issues.6 In June 2019, the 

Australian government released its 2015 report on the burden of fatal and non-fatal 

disease.7 The report concluded that 8.4 per cent of the burden of disease was 

attributable to being overweight or obese, and 7.3 per cent was attributable to 

dietary risks.8 The report found that being overweight or obese and dietary risks 

are connected to cancer and cardiovascular, endocrine, gastrointestinal, kidney, 

musculoskeletal, neurological and respiratory disease.9 A similar New Zealand 

report, published in 2013, found that diet accounted for 3.8 per cent of health 

loss,10 and that high body mass index accounted for 7.9 per cent of health loss.11 

While not directly comparable,12  the reports from both countries notably 

considered high intake of sodium, high saturated fat intake, and low vegetable and 

 
 1 See World Health Organization, Obesity: Preventing and Managing the Global Epidemic 

(WHO Technical Report Series No 894, 2000) 1–2; Ministry of Health (NZ), Tracking the 
Obesity Epidemic: New Zealand 1977–2003 (Public Health Intelligence Occasional Bulletin 
No 24, 2 December 2004) 1; Benjamin Caballero, ‘The Global Epidemic of Obesity: 
An Overview’ (2007) 29(1) Epidemiologic Reviews 1, 3–4.  

 2 See VicHealth, Obesity and Healthy Eating in Australia: Evidence Summary (Report, 
November 2016) 2; ‘New Zealand Health Survey Annual Data Explorer’, Ministry of Health 
(Web Page, November 2019) <https://minhealthnz.shinyapps.io/nz-health-survey-2018-19-
annual-data-explorer/>, archived at <https://perma.cc/SM76-RE89>. The statistics on the 
proportion of obese and overweight adults in New Zealand can be located in the ‘Body size’ 
topic in the ‘Explore topics’ section. 

 3 See, eg, Nia S Mitchell et al, ‘Obesity: Overview of an Epidemic’ (2011) 34(4) Psychiatric 
Clinics of North America 717, 717; Katherine M Flegal et al, ‘Trends in Obesity among Adults 
in the United States, 2005 to 2014’ (2016) 315(21) Journal of the American Medical 
Association 2284, 2284, 2287.  

 4 Carl Baker, ‘Obesity Statistics’ (Briefing Paper No 3336, House of Commons Library, 
Parliament of the United Kingdom, 6 August 2019) 3.  

 5 See, eg, BA Swinburn et al, ‘Diet, Nutrition and the Prevention of Excess Weight Gain and 
Obesity’ (2004) 7(1A) Public Health Nutrition 123.  

 6 See, eg, Walter Willett et al, ‘Food in the Anthropocene: The EAT–Lancet Commission on 
Healthy Diets from Sustainable Food Systems’ (2019) 393(10170) Lancet 447, 447–8; 
Boyd A Swinburn et al, ‘The Global Syndemic of Obesity, Undernutrition, and Climate 
Change: The Lancet Commission Report’ (2019) 393(10173) Lancet 791, 791; Barry M 
Popkin, ‘Global Nutrition Dynamics: The World is Shifting Rapidly toward a Diet Linked 
with Noncommunicable Diseases’ (2006) 84(2) American Journal of Clinical Nutrition 289, 
289.  

 7 Australian Institute of Health and Welfare, Australian Burden of Disease Study: Impact and 
Causes of Illness and Death in Australia 2015 (Report, 2019) (‘Australian Burden of Disease 
Study’).  

 8 Ibid v. 

 9 Ibid 64. 

 10 Ministry of Health (NZ), Health Loss in New Zealand: A Report from the New Zealand 
Burden of Diseases, Injuries and Risk Factors Study, 2006–2016 (Report, August 2013) 35 
(‘Health Loss in New Zealand’). 

 11 Ibid.  

 12 The Australian and New Zealand data cannot be compared, as they measure diet- and weight-
related concerns differently. For example, the Australian report is more comprehensive in its 
analysis of different dietary risk factors.  

https://minhealthnz.shinyapps.io/nz-health-survey-2018-19-annual-data-explorer/
https://minhealthnz.shinyapps.io/nz-health-survey-2018-19-annual-data-explorer/
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fruit intake as risk factors.13 Furthermore, poor diets and obesity can impose a 

significant burden on public healthcare systems.14 This, in turn, imposes costs on 

the workplace and the economy. 15  Alarmingly, unhealthy diets contribute to 

almost one-fifth of deaths globally.16 

Manufacturers often have an incentive to use unhealthy components such as 

salt, saturated fats and sugar. Foods that contain generous amounts of these 

ingredients can create rewards in the brain by producing dopamine.17 Accordingly, 

such foods are more tempting and pleasurable to eat;18 they are ‘craveable’.19 

High levels of salt, saturated fats and sugar can also make poor quality foods 

palatable, and humans have biologically evolved to seek energy-dense foods.20 

At the same time, the food industry realises that consumers care about the 

healthiness of their food.21 Producers, therefore, also have a strong profit incentive 

to blur reality and portray their products as healthy and natural. 

The concerns around diet and packaging cannot be confined to domestic 

borders. The globalisation of food chains, partly attributable to free trade 

 
 13 Australian Burden of Disease Study (n 7) 62; Health Loss in New Zealand (n 10) 35. 

 14 See, eg, ‘Adult Obesity Facts’, Centers for Disease Control and Prevention (Web Page,  
29 June 2020) <https://www.cdc.gov/obesity/data/adult.html>, archived at <https://perma.cc/
QJ7U-CPDX>.  

 15 Anita Lal et al, ‘Health Care and Lost Productivity Costs of Overweight and Obesity in New 
Zealand’ (2012) 36(6) Australian and New Zealand Journal of Public Health 550, 553; 
Medibank Health Solutions, Obesity in Australia: Financial Impacts and Cost Benefits of 
Intervention (Report, March 2010) 4–5.  

 16 See generally Kyle J Foreman et al, ‘Forecasting Life Expectancy, Years of Life Lost, and 
All-Cause and Cause-Specific Mortality for 250 Causes of Death: Reference and Alternative 
Scenarios for 2016–40 for 195 Countries and Territories’ (2018) 392(10159) Lancet 2052. 
For an accessible report, see Nicola Davis, ‘Poor Diet a Factor in One-Fifth of Global Deaths 
in 2017 — Study’, The Guardian (online, 9 November 2018) 
<https://www.theguardian.com/society/2018/nov/08/poor-diet-a-factor-in-one-fifth-of-
global-deaths-in-2017-study>, archived at <https://perma.cc/B6RE-D5DT>.  

 17 But see AY Onaolapo and OJ Onaolapo, ‘Food Additives, Food and the Concept of “Food 
Addiction”: Is Stimulation of the Brain Reward Circuit by Food Sufficient to Trigger 
Addiction?’ (2018) 25(4) Pathophysiology 263.  

 18 For a detailed account, see Michael Moss, Salt Sugar Fat: How the Food Giants Hooked Us 
(Random House, 2013).  

 19 Pingfan Rao, Raymond L Rodriguez and Sharon P Shoemaker, ‘Addressing the Sugar, Salt, 
and Fat Issue the Science of Food Way’ (2018) 2 npj Science of Food 12:1–2, 1.  

 20 Paul AS Breslin, ‘An Evolutionary Perspective on Food and Human Taste’ (2013)  
23(9) Current Biology 409.  

 21 Jennifer Gray, Gillian Armstrong and Heather Farley, ‘Opportunities and Constraints in the 
Functional Food Market’ (2003) 33(5) Nutrition and Food Science 213, 213.  

https://www.emerald.com/insight/publication/issn/0034-6659
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agreements (‘FTAs’), has been linked to increasingly unhealthy diets. 22 

For example, one study shows a correlation between the implementation of the 

1989 Canada–United States Free Trade Agreement and the increase of available 

calories in Canada.23 Other studies show that FTAs and increased trade can result 

in nutrition transitions. This transition is often towards more processed foods and 

foods high in fats, salt and sweeteners, with corresponding increases in 

non-communicable diseases.24 As trade liberalisation continues, the importance of 

regulating food and beverage packaging increases for both domestically 

manufactured and imported products. 

Aware of the relationship between poor diets and negative health outcomes, 

Australia and New Zealand introduced the Health Star Rating (‘HSR’) labelling 

system for food and beverages in 2014.25 The HSR system is government-backed, 

but voluntary and self-regulated. 26  It is not ‘pure’ self-regulation, however,  

as there is some government oversight and the rules are developed by industry and 

government together.27 As outlined in this article, the non-mandatory nature of the 

HSR system is one of its greatest flaws. While Australia and New Zealand may 

 
 22 Corinna Hawkes, ‘The Influence of Trade Liberalisation and Global Dietary Change: 

The Case of Vegetable Oils, Meat and Highly Processed Foods’ in Corinna Hawkes et al 
(eds), Trade, Food, Diet and Health: Perspectives and Policy Options (Wiley-Blackwell, 
2010) 35; David Stuckler et al, ‘Manufacturing Epidemics: The Role of Global Producers in 
Increased Consumption of Unhealthy Commodities including Processed Foods, Alcohol,  
and Tobacco’ (2012) 9(6) PLoS Medicine e1001235:1–8, 1; Corinna Hawkes, ‘Uneven 
Dietary Development: Linking the Policies and Processes of Globalization with the Nutrition 
Transition, Obesity and Diet-Related Chronic Diseases’ (2006) 2 Globalization and Health 
4:1–18 (‘Uneven Dietary Development’); Corinna Hawkes, Mickey Chopra and Sharon Friel, 
‘Globalization, Trade, and the Nutrition Transition’ in Ronald Labonté et al (eds), 
Globalization and Health: Pathways, Evidence and Policy (Routledge, 2009) 235;  
Ashley Schram et al, ‘The Role of Trade and Investment Liberalization in the Sugar-
Sweetened Carbonated Beverages Market: A Natural Experiment Contrasting Vietnam and 
the Philippines’ (2015) 11 Globalization and Health 41:1–13; Pepita Barlow et al,  
‘The Health Impact of Trade and Investment Agreements: A Quantitative Systematic Review 
and Network Co-Citation Analysis’ (2017) 13 Globalization and Health 13:1–9 .  

 23 Pepita Barlow, Martin McKee and David Stuckler, ‘The Impact of US Free Trade Agreements 
on Calorie Availability and Obesity: A Natural Experiment in Canada’ (2018) 54(5) 
American Journal of Preventive Medicine 637, 641.  

 24 See, eg, Anne Marie Thow and Corinna Hawkes, ‘The Implications of Trade Liberalization 
for Diet and Health: A Case Study from Central America’ (2009) 5 Globalization and Health 
5:1–15, 13–14; Anne Marie Thow, ‘Trade Liberalisation and the Nutrition Transition: 
Mapping the Pathways for Public Health Nutritionists’ (2009) 12(11) Public Health Nutrition 
2150; Hawkes, ‘Uneven Dietary Development’ (n 22); Phillip Baker and Sharon Friel, 
‘Food Systems Transformations, Ultra-Processed Food Markets and the Nutrition Transition 
in Asia’ (2016) 12 Globalization and Health 80:1–15; Ghose Bishwajit et al, 
‘Trade Liberalization, Urbanization and Nutrition Transition in Asian Countries’ (2014) 2(1) 
Journal of Nutritional Health and Food Science 1–5. 

 25 ‘Governance for Health Star Ratings’, Ministry for Primary Industries (Web Page,  
16 November 2020) <https://www.mpi.govt.nz/food-business/labelling-composition-food-
drinks/health-star-ratings-food-labelling/governance-for-health-star-ratings/>, archived at 
<https://perma.cc/8NPA-NKW8>; ‘About Health Star Ratings’, Health Star Rating System 
(Web Page, 21 May 2019) <http://www.healthstarrating.gov.au/internet/healthstarrating/
publishing.nsf/Content/About-health-stars>, archived at <https://perma.cc/U6M5-UNL6>.  

 26 ‘Frequently Asked Questions’, Health Star Rating System (Web Page, 26 April 2019) 
<http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/
frequently-asked-questions-industry>, archived at <https://perma.cc/6279-QELS>. 

 27 See Roger Magnusson and Belinda Reeve, ‘“Steering” Private Regulation? A New Strategy 
for Reducing Population Salt Intake in Australia’ (2014) 36(2) Sydney Law Review 255, 
271–2. See also Julia Black, ‘Constitutionalising Self-Regulation’ (1996) 59(1) Modern Law 
Review 24, 27. 

http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/About-health-stars
http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/About-health-stars
http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/frequently-asked-questions-industry
http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/frequently-asked-questions-industry
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wish to improve the HSR system and make it mandatory, such a move would have 

international trade law implications. 

World Trade Organization agreements constitute the primary source of 

international trade law. The WTO system focuses primarily on reducing barriers 

to trade as a means to achieve other objectives, such as increasing living standards. 

With some exceptions, WTO agreements proscribe government measures that 

restrict trade. These can include regulation of both voluntary and mandatory label 

systems. Introducing a mandatory food health labelling system would likely be 

questioned vis-à-vis its WTO compliance. 

This article addresses the voluntary nature of the HSR system and analyses the 

international trade law implications of making this system mandatory. 

The article’s main contribution is twofold. First, we argue that the HSR system 

should be made mandatory. Secondly, we examine how and under what 

circumstances a mandatory HSR system could be WTO compliant. The proposed 

analysis highlights that Australia and New Zealand should be careful when 

framing their objectives. 

The article is organised as follows: Part II contextualises the logic behind the 

HSR system. Part III suggests an interdisciplinary approach, applying economic, 

behavioural and marketing rationales. It concludes that the HSR system must be 

mandatory to be effective. Part IV then examines whether a mandatory system 

would be compliant with Australia and New Zealand’s WTO obligations.28 A brief 

conclusion follows. 

II SETTING THE SCENE IN AUSTRALASIA 

Australia and New Zealand are close trading partners. They have been working 

towards removing trade barriers between the two jurisdictions since their first FTA 

in 1965.29 This includes cooperation with respect to food standards,30 primarily 

 
 28 For an overview of cases relating to the clash between regulations made in the public interest 

and the liberalisation of international trade, see generally Jason W Sapsin et al, 
‘International Trade, Law, and Public Health Advocacy’ (2003) 31(4) Journal of Law, 
Medicine and Ethics 546, 548–50; Michael Blakeney, ‘Food Labelling and International 
Trade’ (2013) 19(1) International Trade Law and Regulation 15; Jill E Hobbs, ‘Public and 
Private Standards for Food Safety and Quality: International Trade Implications’ (2010) 11(1) 
Estey Centre Journal of International Law and Trade Policy 136, 140–2; Samantha Gaul, 
‘The Technical Barriers to Trade Agreement: A Reconciliation of Divergent Values in the 
Global Trading System’ (2016) 91(1) Chicago-Kent Law Review 267.  

 29 New Zealand–Australia Free Trade Agreement, signed 31 August 1965, [1966] ATS 1 
(entered into force 1 January 1966). This was followed by the Australia New Zealand Closer 
Economic Relations Trade Agreement, signed 28 March 1983, [1983] ATS 2 (entered into 
force 1 January 1983) (‘CER’). Since the CER came into force, Australia and New Zealand 
have been working towards creating a Single Economic Market (‘SEM’): see 
‘Single Economic Market’, New Zealand Foreign Affairs & Trade (Web Page) 
<https://www.mfat.govt.nz/en/countries-and-regions/australia/new-zealand-high-
commission/single-economic-market/>, archived at <https://perma.cc/D2AF-FJWH>. 
The SEM aims to further reduce the trade effects of the border between the two countries. 
Amongst other things, it strives to create consistent commercial law to facilitate a single 
business environment. 

 30 ‘Introduction to Australia–New Zealand Co-Operation’, Ministry for Primary Industries 
(Web Page, 16 November 2020) <https://www.mpi.govt.nz/legal/legal-overviews-
legislation-standards/food-safety-legislation/australia-new-zealand-co-operation/australia-
new-zealand-co-operation/>, archived at <https://perma.cc/N3C7-28H3>. 
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through Food Standards Australia New Zealand (‘FSANZ’).31 FSANZ develops 

and maintains food standards for both countries.32 The Australia New Zealand 

Food Standards Code (‘Food Standards Code’) includes requirements relating to 

the labelling and composition of food and food related products.33 

There is also the Trans-Tasman Mutual Recognition Arrangement (a non-treaty 

arrangement), which came into effect in 1998.34 It covers situations where FSANZ 

has not agreed upon a food standard. The Arrangement requires that the countries 

mutually recognise each other’s individual standards (including those of the 

individual states and territories of Australia).35 This means, for example, that if 

food is produced in New Zealand in accordance with New Zealand standards,  

it can be legally sold in Australia.36 This is true even if the food does not satisfy 

the equivalent Australian standards.37 

 
 31 ‘About FSANZ’, Food Standards Australia New Zealand (Web Page) 

<https://www.foodstandards.gov.au/about/Pages/default.aspx>, archived at 
<https://perma.cc/V622-HXD9>. New Zealand’s participation in the existing Australian food 
standards system was established by treaty in 1995: Agreement between the Government of 
Australia and the Government of New Zealand Establishing a System for the Development of 
Joint Food Standards, signed 5 December 1995, [1996] ATS 12 (entered into force 5 July 
1996) annex B (‘Organisation of the Australia New Zealand Food Standard System’) para 
I(1). 

 32 On Australia and New Zealand’s relationship in developing health and food standards, and 
the establishment of FSANZ, see Paula O’Brien, ‘The Contest over “Valuable Label Real 
Estate”: Public Health Reforms to the Laws on Alcohol Beverage Labelling in Australia’ 
(2014) 37(2) University of New South Wales Law Journal 565, 569; Susy Frankel, 
‘New Zealand: Regulation of Tobacco, Alcohol and Unhealthy Food in New Zealand and 
Coordinating the Trans-Tasman Relationship’ in Tania Voon, Andrew D Mitchell and 
Jonathan Liberman (eds), Regulating Tobacco, Alcohol and Unhealthy Foods: The Legal 
Issues (Routledge, 2014) 296, 303.  

 33 The entire Australia New Zealand Food Standards Code (Cth) (‘Food Standards Code’) 
(bar one standard) applies in Australia, but not New Zealand. New Zealand adopted the 
Food Standards Code in 2001 except for the Australia-specific standards. New Zealand also 
has Food (Safety) Regulations 2002 (NZ) SR 2002/396, which is separate from the 
Food Standards Code, and some New Zealand specific standards: see ‘Food Standards’, 
Ministry for Primary Industries (Web Page, 16 November 2020) 
<https://www.mpi.govt.nz/legal/compliance-requirements/food-standards/>, archived at 
<https://perma.cc/6T7L-P3KW>. There is one standard that only applies to New Zealand, 
which is Standard 2.9.6, a transitional standard for special purposes foods: Australia New 
Zealand Food Standards Code — Standard 2.9.6 — Transitional Standard for Special 
Purpose Food (including Amino Acid Modified Foods) 2016 (Cth). For a list of the standards 
that do not apply in New Zealand, see ‘Food Standards Australia New Zealand (FSANZ)’, 
Ministry for Primary Industries (Web Page, 16 November 2020) <https://www.mpi.govt.nz/
legal/legal-overviews-legislation-standards/food-safety-legislation/australia-new-zealand-
co-operation/food-standards-australia-new-zealand-fsanz/>, archived at <https://perma.cc/
3KKY-5ZRA>. 

 34 Arrangement between the Australian Parties and New Zealand Relating to Trans-Tasman 
Mutual Recognition, signed 9 July 1996 <https://www.coag.gov.au/about-coag/agreements/
trans-tasman-mutual-recognition-arrangement-arrangement-between-australian>, archived at 
<https://perma.cc/XYS5-DPHD> (‘Trans-Tasman Mutual Recognition Arrangement’); 
Trans-Tasman Mutual Recognition Act 1997 (Cth); Trans-Tasman Mutual Recognition Act 
1997 (NZ). 

 35 Trans-Tasman Mutual Recognition Arrangement (n 34) pt 4.1.1. 

 36 Trans-Tasman Mutual Recognition Act 1997 (Cth) s 10.  

 37 There are exceptions for some ‘risk’ products, eg specific agricultural products: see 
‘Importing Food from New Zealand’, Australian Government Department of Agriculture, 
Water and the Environment (Web Page, 4 November 2019) <http://www.agriculture.gov.au/
import/goods/food/importing-food-from-new-zealand>, archived at <https://perma.cc/ 
TU67-UH8W>.  

https://www.foodstandards.gov.au/about/Pages/default.aspx
https://www.coag.gov.au/about-coag/agreements/trans-tasman-mutual-recognition-arrangement-arrangement-between-australian
https://www.coag.gov.au/about-coag/agreements/trans-tasman-mutual-recognition-arrangement-arrangement-between-australian
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A conventional means to address the ‘obesity crisis’ is to disclose nutritional 

facts and ingredients. Such disclosures can inform consumers about their 

nutritional choices. The Food Standards Code requires the disclosure of 

information on food labels, such as the ingredients, a use by or best before date, 

and a nutrition information panel.38 The nutrition panel must include, for example, 

the quantity of protein, carbohydrate, sugars, fat and saturated fatty acids per 

average serving.39 It should also detail how many servings the package contains.40 

Information disclosures are mandated under the premise that they empower 

consumers to make informed decisions.41  However, mandated disclosures 

frequently impact suppliers and producers more than they impact consumers.42 

One possible explanation for this is the ‘spotlight effect’.43 According to this 

effect, disclosures lead producers to focus on the information disclosed.44 This,  

in turn, prompts producers to attribute high salience to the information at stake.45 

As a result, producers are likely to overestimate consumers’ attention to the 

disclosure.46 

Moreover, many consumers do not make good use of mandated disclosures  

in general and nutritional labels in particular.47  Purely providing nutrition 

information and leaving it to the consumer to draw their own conclusions is 

non-directive. It means that the consumer is left with the burden of interpreting the 

information to assess the healthiness of food products. Empirical data indicates 

that consumers with prior information, including those who actively care about 

their diet, are those who tend to use nutrition labels.48 Other consumers, however, 

are unlikely to make good use of such labels. 

From an economic perspective, providing as much relevant information to 

consumers as possible may seem a sensible approach. As noted, it theoretically 

allows consumers to make informed decisions. However, as illustrated in the 

following paragraphs, a large body of evidence demonstrates that individuals 

 
 38 See, eg, Australia New Zealand Food Standards Code — Standard 1.2.4 — Information 

Requirements — Statement of Ingredients 2016 (Cth) (‘Food Standard 1.2.4’); Australia New 
Zealand Food Standards Code — Standard 1.2.5 — Information Requirements — 
Date Marking of Food for Sale 2016 (Cth); Australia New Zealand Food Standards Code — 
Standard 1.2.8 — Nutrition Information Requirements 2016 (Cth) (‘Food Standard 1.2.8’). 

 39 Food Standard 1.2.8 (n 38) s 1.2.8—6(1)(d)(ii).  

 40 Ibid s 1.2.8—6(1)(a).  

 41 George Loewenstein, Cass R Sunstein and Russell Golman, ‘Disclosure: Psychology Changes 
Everything’ (2014) 6 Annual Review of Economics 391, 392.  

 42 Ibid 398.  

 43 Thomas Gilovich, Victoria Husted Medvec and Kenneth Savitsky, ‘The Spotlight Effect in 
Social Judgment: An Egocentric Bias in Estimates of the Salience of One’s Own Actions and 
Appearance’ (2000) 78(2) Journal of Personality and Social Psychology 211, 211. 

 44 Ibid 214. 

 45 Ibid 217. 

 46 Ibid 219.  

 47 Cliona Ni Mhurchu et al, ‘Do Nutrition Labels Influence Healthier Food Choices? Analysis 
of Label Viewing Behaviour and Subsequent Food Purchases in a Labelling Intervention 
Trial’ (2018) 121 Appetite 360, 364.  

 48 Lisa M Soederberg Miller and Diana L Cassady, ‘The Effects of Nutrition Knowledge on 
Food Label Use: A Review of the Literature’ (2015) 92 Appetite 207, 208; Erica van Herpen 
and Hans CM van Trijp, ‘Front-of-Pack Nutrition Labels: Their Effect on Attention and 
Choices when Consumers Have Varying Goals and Time Constraints’ (2011) 57(1) Appetite 
148, 158; Sarah Campos, Juliana Doxey and David Hammond, ‘Nutrition Labels on 
Pre-Packaged Foods: A Systematic Review’ (2011) 14(8) Public Health Nutrition 1496, 1502.  
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depart from rational decision-making models in systematic and predictable ways. 

Regulators, therefore, have gradually come to realise that more information is not 

always better.49 

One popular paradigm that explains why and how consumers deviate from 

rational economic behaviour is the concept of two systems of (or dual) reasoning.50 

This paradigm differentiates between an automatic and intuitive process 

(‘System 1’) and a controlled and deliberative process (‘System 2’). Whereas 

System 1 represents mostly unconscious behaviour that is more focused on present 

needs and desires, System 2 reflects planning, thinking and self-control.51 

Most people do not use System 2 as often as they believe they do to make 

informed and careful decisions.52  Instead, people are typically prone to 

unconsciously using, or being influenced by, System 1.53 In the context of food 

packaging, consumers look at packaging in an intuitive way, rather than reading 

and deliberating over all the information provided. In this vein, consumers are 

likely to be influenced by the shape, colour, images and overall design of the 

packaging, not necessarily its informational labels. 

There is, thus, a growing consensus that nutrition fact labels and lists of 

ingredients are not sufficiently effective. 54  As a result, regulators have been 

experimenting with other novel means to influence consumers’ nutritional 

choices.55  These means are designed to more effectively and efficiently 

communicate with consumers. Such communication schemes have the potential to 

nudge consumers towards making healthier choices.56 

In this respect, one of the most interesting and important regulatory 

developments is the focus on ‘targeted transparency’.57 Acknowledging people’s 

cognitive limitations, regulatory initiatives seek to provide decision-makers with 

timely and effective information. Specifically, some regulators have adopted or 

supported schemes that provide consumers with an explicit label to communicate 

the health-related value of foods. 

As illustrated in the following, these explicit labels often take the form of 

interpretative front-of-pack (‘FoP’) labelling. These labels provide simplified, 

 
 49 Daniel E Ho, ‘Fudging the Nudge: Information Disclosure and Restaurant Grading’ (2012) 

122(3) Yale Law Journal 574, 578. 

 50 Daniel Kahneman, Thinking, Fast and Slow (Penguin Books, 2011) pt I. 

 51 Ibid. 

 52 Ibid. 

 53 Ibid. 

 54 Omri Ben-Shahar and Carl E Schneider, More than You Wanted to Know: The Failure of 
Mandated Disclosure (Princeton University Press, 2014) 12; Jayachandran N Variyam, 
‘Do Nutrition Labels Improve Dietary Outcomes?’ (2008) 17(6) Health Economics 695, 704. 

 55 Delvina Gorton et al, ‘Nutrition Labels: A Survey of Use, Understanding and Preferences 
among Ethnically Diverse Shoppers in New Zealand’ (2009) 12(9) Public Health Nutrition 
1359, 1364.  

 56 Kai Purnhagen, Erica van Herpen and Ellen van Kleef, ‘The Potential Use of Visual 
Packaging Elements as Nudges: An Analysis on the Example of the EU Health Claims 
Regime’ in Klaus Mathis and Avishalom Tor (eds), Nudging: Possibilities, Limitations and 
Applications in European Law and Economics (Springer, 2016) 197. See also Adam Burgess, 
‘“Nudging” Healthy Lifestyles: The UK Experiments with the Behavioural Alternative to 
Regulation and the Market’ (2012) 3(1) European Journal of Risk Regulation 3.  

 57 Ho (n 49) 578.  
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often visualised, interpretations of nutrition information.58  Such labels are 

designed to help consumers quickly and easily determine the healthiness of 

products.59  They do this by relieving consumers of the burden of navigating 

technical language and dense text.60  Slightly restated, these labels present 

consumers with the relevant information, which would otherwise go unnoticed,61 

in a visual and user-friendly way.62 In essence, the labels are designed to be quick 

and easy to notice, understand and incorporate into consumers’ decision-making 

processes.63 

In 2009, the Australia and New Zealand Food Regulation Ministerial Council 

commissioned the Review of Food Labelling Law and Policy.64 An independent 

expert panel undertook the Review and published its findings in 2011.65 

Following the United Kingdom’s experience, the report recommended introducing 

a Multiple Traffic Light (‘MTL’) FoP labelling system.66  The panel further 

recommended that the MTL system should be generally voluntary, but mandatory 

 
 58 For comparisons of the different systems, see Theresa Poon et al, ‘Comparison of Nutrient 

Profiling Models for Assessing the Nutritional Quality of Foods: A Validation Study’ (2018) 
120(5) British Journal of Nutrition 567; Manon Egnell et al, ‘Objective Understanding of 
Front-of-Package Nutrition Labels: An International Comparative Experimental Study across 
12 Countries’ (2018) 10(10) Nutrients 1542:1–15 (‘Objective Understanding of Front-of-
Package Nutrition Labels’).  

 59 See, eg, Egnell et al, ‘Objective Understanding of Front-of-Package Nutrition Labels’ (n 58) 
10–11. 

 60 Ibid 10. 

 61 See van Herpen and van Trijp (n 48) 150.  

 62 On the unconscious effect of non-verbal signals on consumers, see Shmuel I Becher and 
Yuval Feldman, ‘Manipulating, Fast and Slow: The Law of Non-Verbal Market 
Manipulations’ (2016) 38(2) Cardozo Law Review 459, 477–9; Purnhagen, van Herpen and 
van Kleef (n 56). 

 63 Mark W Becker et al, ‘Front of Pack Labels Enhance Attention to Nutrition Information in 
Novel and Commercial Brands’ (2015) 56 Food Policy 76, 85; Cliona Ni Mhurchu et al, 
‘Effects of Interpretive Nutrition Labels on Consumer Food Purchases: The Starlight 
Randomized Controlled Trial’ (2017) 105(3) American Journal of Clinical Nutrition 695, 
703.  

 64 ‘Review of Food Labelling Law and Policy’, Food Regulation (Web Page, 10 December 
2018) <https://foodregulation.gov.au/internet/fr/publishing.nsf/Content/review-food-
labelling>, archived at <https://perma.cc/9JZD-2P8P>. See also ‘Terms of Reference’, 
Review of Food Labelling and Policy (Web Page, 15 January 2010) 
<http://webarchive.nla.gov.au/gov/20170215180838/http://foodlabellingreview.gov.au/
internet/foodlabelling/publishing.nsf/Content/terms>. On the history of the HSR, see Michael 
Moore et al, ‘Development of Australia’s Front-of-Pack Interpretative Nutrition Labelling 
Health Star Rating System: Lessons for Public Health Advocates’ (2019) 43(4) 
Australian and New Zealand Journal of Public Health 352.  

 65 Labelling Logic: Review of Food Labelling Law and Policy (2011) (Report, 27 January 2011) 
(‘Labelling Logic’). 

 66 Ibid 124. Europe considered adopting the MTL over a Guideline Daily Amounts system. 
This was rejected by the European Commission in 2008: see Rory Watson, ‘Europe Opts 
against Traffic Light System for Food Labelling’ (2008) 336(7639) British Medical Journal 
296. This was also rejected by the European Parliament’s Committee on the Environment, 
Public Health and Food Safety in 2011: see ‘EU Lawmakers Reject Colour-Coded System for 
Food Labels’, Euractiv (online, 15 April 2013) <https://www.euractiv.com/section/health-
consumers/news/eu-lawmakers-reject-colour-coded-system-for-food-labels/>, archived at 
<https://perma.cc/G7RC-WQK3>.  
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where ‘general or high level health claims are made or equivalent 

endorsements/trade names/marks appear on the label’.67 

The rationale behind the MTL system is related to the operation of System 1, 

ie the quick and intuitive decision-making system. As illustrated by Figure 1,  

the colours employed by the MTL are supposed to help consumers easily 

determine the overall healthiness of products. Note that this label also utilises 

‘reference intakes’ (or Guideline Daily Amounts (‘GDA’)) — these are the 

percentages shown on the label, which are calculated relative to an average adult’s 

recommended daily intake of the particular variable.68 For example, in Figure 1, 

the 11 per cent for energy means that by consuming that grilled burger, one would 

consume 11 per cent of the average daily intake of energy recommended for adults. 

  

Figure 1: Example of the MTL Label 

 

 
 

Ultimately, the Legislative and Governance Forum on Food Regulation — later 

the Australia and New Zealand Ministerial Forum on Food Regulation 

(‘Food Regulation Forum’), made up of the Australian and New Zealand Food and 

Health Ministers — rejected the MTL label.69 The reason given for this was that 

there was insufficient evidence that such a system would be effective in helping 

consumers.70 Furthermore, the two governments found that the MTL system is 

overly focused on specific nutrients (such as fat, salt and sugar), as opposed to the 

 
 67 Labelling Logic (n 65) 124. High-level health claims are directed at a serious disease or 

biomarker thereof; general-level health claims are not: ‘Introduction to Health and Nutrition 
Content Claims’, Ministry for Primary Industries (Web Page, 16 November 2020) 
<https://www.mpi.govt.nz/food-business/labelling-composition-food-drinks/health-and-
nutrition-content-claims-for-food-and-drink/introduction-to-health-and-nutrition-content-
claims/>, archived at <https://perma.cc/XB37-D8HV>.  

 68 For the ‘reference intakes’, see Regulation (EU) No 1169/2011 of the European Parliament 
and of the Council of 25 October 2011 on the Provision of Food Information to Consumers, 
Amending Regulations (EC) No 1924/2006 and (EC) No 1925/2006 of the European 
Parliament and of the Council, and Repealing Commission Directive 87/250/EEC, Council 
Directive 90/496/EEC, Commission Directive 1999/10/EC, Directive 2000/13/EC of the 
European Parliament and of the Council, Commission Directives 2002/67/EC and 2008/5/EC 
and Commission Regulation (EC) No 608/2004 [2011] OJ L 304/18, annex XIII 
(‘EU Regulation on the Provision of Food Information’).  

 69 Moore et al (n 64) 353.  

 70 Ninya Maubach, Janet Hoek and Damien Mather, ‘Interpretive Front-of-Pack Nutrition 
Labels: Comparing Competing Recommendations’ (2014) 82 Appetite 67, 68. See also 
University of Otago, ‘New Health Star Rating Nutrition Label May Not Be Best Format’, 
Medical Xpress (online, 30 June 2014) <https://medicalxpress.com/news/2014-06-health-
star-nutrition-format.html>, archived at <https://perma.cc/R9CL-KDSE>. 
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healthiness of foods as a whole.71 The respective governments were also wary of 

the anticipated resistance from food producers and manufacturers.72 

Rather than adopting the MTL system, the Australian and New Zealand 

governments developed a new labelling scheme: the HSR system.73  The 

governments selected the HSR system in part because it was considered more 

balanced, being ‘based on nutrients that are positive and negative’.74 The HSR 

system was implemented in 2014.75 

 

Figure 2: The most frequently used HSR system label76 

 

 
 

The HSR label ranges from 0.5 stars, denoting the least healthy score, to  

5.0 stars, indicating the healthiest products.77 The rating is essentially determined 

by evaluating the overall nutritional value of the product. The rating compares the 

content of ‘good’ food components (ie fruit, vegetables, nuts, legumes, fibre and 

protein) with ‘bad’ components (ie energy, saturated fat, sodium and total sugar).78 

The exact way that ‘bad’ food components are offset by ‘good’ food components 

depends on the category of food.79 To ensure consistency and reduce the risk of 

oversights, manufacturers can plug their data into an online calculator or a 

pre-programmed Microsoft Excel worksheet to generate the ratings.80 

 
 71 Nikki Kaye, ‘NZ Adopts New Healthy Food Labelling System’ (Media Release, New Zealand 

Government, 28 June 2014) <https://www.beehive.govt.nz/release/nz-adopts-new-healthy-
food-labelling-system>, archived at <https://perma.cc/JP59-XLTZ>.  

 72 Simone Pettigrew et al, ‘The Types and Aspects of Front-of-Pack Food Labelling Schemes 
Preferred by Adults and Children’ (2017) 109 Appetite 115, 116.  

 73 See Kaye (n 71).  

 74 Ibid.  

 75 ‘About Health Star Ratings’ (n 25). 

 76 Science and Risk Assessment Directorate, Ministry for Primary Industries (NZ), Health Star 
Rating: Monitoring Implementation for the Five Year Review (Technical Report No 2018/08, 
October 2018) 9, 19 (‘Monitoring Implementation for the Five Year Review’). 

 77 Ibid. 

 78 ‘Calculator and Artwork’, Health Star Rating System (Web Page, 25 June 2019) 
<http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/
calculator>, archived at <https://perma.cc/FA42-3AFG>. 

 79 There are six categories: non-dairy beverages, oils and spreads, other non-dairy foods, dairy 
beverages, cheeses and other dairy foods: mpconsulting, Health Star Rating System Five Year 
Review Report (Report, May 2019) 12 (‘Five Year Review Report’).  

 80 Ibid. For an explanation of how this calculation works, see at 11–12. See also ‘Guidance for 
Industry’, Health Star Rating System (Web Page, 13 November 2020) 
<http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/guide-
for-industry>, archived at <https://perma.cc/3G8K-LSRJ>. 

http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/calculator
http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/calculator
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The New Zealand government and the Australian, state and territory 

governments co-fund the HSR system, covering the cost of administrative and 

evaluation activities.81 The various jurisdictions fund monitoring and marketing 

in their respective localities.82  The HSR system is governed ‘by the Food 

Regulation Forum, the Food Regulation Standing Committee (FRSC) and a 

number of committees established for the specific purpose of managing, 

monitoring and implementing the HSR system’.83  The FRSC is composed of 

‘[s]enior Australian, State and Territory and New Zealand government officials 

responsible for coordinating policy advice to the [Food Regulation] Forum’.84 

Below the FRSC is the Health Star Rating Advisory Committee, made up of 

‘governments, industry, public health and consumer representatives responsible 

for overseeing the implementation of the HSR System’.85 There are subordinate 

committees specialising in marketing and technical aspects (including the 

calculation of the HSR using Australian and New Zealand Dietary Guidelines).86 

While the system is government supported and created together with the food 

industry, it is still voluntary.87 Firms can choose whether to participate and display 

the HSR label on their product packaging. We return to this important aspect 

below, detailing the main drawbacks of implementing the HSR as a voluntary 

scheme. 

Like the MTL label, the adoption of the HSR label may be best explained by 

reference to the dual reasoning model. The HSR system is supposed to provide 

consumers with one overall, easy and intuitive signal as to a food’s healthiness.88 

Simply put, the HSR label targets System 1, the automatic and intuitive system. 

The HSR system offers five different labelling options. 89  Among these,  

the ‘HSR graphic only’ label (Figure 2) is the most frequently displayed.90 There 

is a Style Guide, which dictates how the HSR labels can be displayed.91 

Understanding the HSR and other similar labels does not require significant 

mental effort. This has the potential to economise on consumers’ scarce time and 

attention.92 

Ideally, the HSR system should mitigate incentives to produce unhealthy foods. 

Primarily, it might incentivise manufacturers to reformulate some of their products 

to achieve a better star rating.93 Firms that opt to manufacture healthy food would 

 
 81 Five Year Review Report (n 79) 15.  

 82 Ibid.  

 83 Ibid 13. 

 84 Ibid 14. 

 85 Ibid. 

 86 Ibid 14–15, 30.  

 87 Ibid 13. 

 88 See ‘About Health Star Ratings’ (n 25). 

 89 Five Year Review Report (n 79) 11. 

 90 Monitoring Implementation for the Five Year Review (n 76) 9, 19. 

 91 ‘Health Star Rating System: Calculator and Style Guide’, Health Star Rating System 
(Web Document, November 2020) <http://www.healthstarrating.gov.au/internet/
healthstarrating/publishing.nsf/Content/guide-for-industry>, archived at <https://perma.cc/
7VXQ-9SMY>. 

 92 See van Herpen and van Trijp (n 48) 157.  

 93 While proving causation is difficult, there is some evidence that the HSR system has led to 
some manufacturers in Australia and New Zealand reformulating their products: Five Year 
Review Report (n 79) 28–9.  
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be able to signal this to consumers using the HSR label. These firms would be able 

to better distinguish their healthy products from unhealthy ones. 

One could further argue that the HSR system also has the advantage of not 

limiting the choices that market participants, both firms and consumers, 

can enjoy.94 Firms can keep producing unhealthy products. Consumers, at the 

same time, are free to purchase whatever food they wish. They can select healthy 

or unhealthy products, with the HSR symbol on their packages or without it. 

The Food Regulation Forum commissioned a review of the HSR system after 

five years of implementation, which culminated in the Health Star Rating System 

Five Year Review Report (‘Five Year Review Report’).95 The report is largely 

positive about the HSR system. It does not recommend making the  

system mandatory, but makes proposals for increasing manufacturer uptake.96 

In December 2019, the Food Regulation Forum responded to the report, deciding 

to keep the system voluntary.97 

All in all, there are a few additional reasons to believe that the HSR system will 

not be replaced or removed in the foreseeable future. As noted in the Five Year 

Review Report, manufacturers have steadily increased implementation of the HSR 

system.98 That is, there is more and more industry buy-in. Thus, switching to an 

alternative FoP labelling system would impose significant switching costs on 

manufacturers. 99  Such manufacturers are, in any case, likely to oppose the 

adoption of a more effective regime that might undermine their profitability.100  

Moreover, moving to a different FoP labelling system may create confusion 

among shoppers, who will need to become familiar with the alternative system. 

Therefore, replacing the HSR system is likely to be costly for regulators. This is 

because the introduction of a novel FoP labelling system will require governments 

to significantly invest in re-educating the public about the alternative measure. 

 
 94 Compare this with the rationale behind ‘libertarian paternalism’, which aims to help people 

make good decisions while also preserving choice: see Cass R Sunstein and Richard H Thaler, 
‘Libertarian Paternalism is Not an Oxymoron’ (2003) 70(4) University of Chicago Law 
Review 1159; Richard H Thaler and Cass R Sunstein, ‘Libertarian Paternalism’ (2003) 93(2) 
American Economic Review 175. For a more extensive discussion, see also Richard H Thaler 
and Cass R Sunstein, Nudge: Improving Decisions About Health, Wealth, and Happiness 
(Yale University Press, 2008).  

 95 Five Year Review Report (n 79); ‘Formal Review of the System after Five Years of 
Implementation (June 2014 to June 2019)’, Health Star Rating System (Web Page, 22 May 
2020) 
<http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/formal-
review-of-the-system-after-five-years>, archived at <https://perma.cc/XE5K-YEQ8>. 

 96 Five Year Review Report (n 79) 80. 

 97 Joint Food Regulation System, The Australia and New Zealand Ministerial Forum on Food 
Regulation Response to the Health Star Rating System Five Year Review (Report, December 
2019) 16.  

 98 Ibid 23–5.  

 99 See generally Antoine Faure-Grimaud and David Martimort, ‘Regulatory Inertia’ (2003) 
34(3) RAND Journal of Economics 413. 

 100 See, eg, Monique Goyens, ‘Using Behavioural Economics For Rather than Against 
Consumers: A Practitioner’s Perspective’ (2018) 53(1) Intereconomics 12, 14, noting that in 
the European Union, ‘compulsory display [of front-of-pack food health labelling] was 
intensely (and successfully) opposed by food industry lobbyists during the adoption of the 
2011 Food Information to Consumers Regulation’. ‘[C]ompulsory front-of-pack nutrition 
labelling with colour coding … was eventually dropped due to heavy industry lobbying’: at 
16. 

http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/formal-review-of-the-system-after-five-years
http://www.healthstarrating.gov.au/internet/healthstarrating/publishing.nsf/Content/formal-review-of-the-system-after-five-years
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The fact that Australia and New Zealand have decided to reject the MTL system 

in the past (before adopting the HSR system) makes a change more unlikely. 

Behavioural factors may further make this switch unlikely. First, the sunk cost 

effect results ‘in a greater tendency to continue an endeavor once an investment in 

money, effort, or time has been made’.101 Here, it is assumed that ‘the larger the 

past resource investment in a decision, the greater the inclination to continue the 

commitment in subsequent decisions’.102  In our context, governments and 

manufacturers have invested considerably in the HSR system, and they are thus 

susceptible to the sunk cost effect. Relatedly, regulators are likely to stick to the 

HSR system due to another behavioural phenomenon, dubbed the ‘status-quo 

bias’.103 According to this bias, people strongly prefer maintaining the status quo. 

This is so even if by sticking to the existing option and remaining passive they fail 

to take advantage of superior alternatives.104 

In light of these factors, the likelihood that Australia and New Zealand would 

replace the HSR with an alternative FoP labelling system is low. This is despite 

empirical evidence indicating that other FoP labelling systems might work better, 

depending on the measure being assessed. 105  Thus, we continue on the 

presumption that the HSR will remain the government-backed FoP labelling 

system in Australia and New Zealand, at least until the next review. 

Elsewhere, we undertook a full analysis of the HSR system and ways to 

improve it, based on studies relating to different FoP systems.106  One of the 

micro-level issues we had highlighted relates to the different ways in which the 

calculation of the HSR could be manipulated.107 A prime example would be using 

fibre to achieve a good HSR for a product high in sugar.108 Importantly, many of 

these micro-level calculation concerns have been resolved by the Food Regulation 

Forum’s response to the Five Year Review Report in 2019.109  

Other issues we identified in earlier work relate to design features that could be 

improved. One example is the recommendation to place the HSR label on the 

 
 101 Hal R Arkes and Catherine Blumer, ‘The Psychology of Sunk Cost’ (1985) 35(1) 

Organizational Behavior and Human Decision Processes 124, 124. The authors present a 
study on theatre patrons that revealed that those who were randomly assigned discounted 
tickets attended significantly fewer performances: at 128.  

 102 See, eg, William Samuelson and Richard Zeckhauser, ‘Status Quo Bias in Decision Making’ 
(1988) 1(1) Journal of Risk and Uncertainty 7, 37; ibid 124, quoting Senator Denton 
(‘To terminate a project in which $1.1 billion has been invested represents an unconscionable 
mishandling of taxpayers’ dollars’) and Senator Sasser (‘Terminating the [Tennessee-
Tombigbee Waterway] project at this late stage of development would … represent a serious 
waste of funds already invested’).  

 103 Ilana Ritov and Jonathan Baron, ‘Status-quo and Omission Biases’ (1992) 5(1) Journal of 
Risk and Uncertainty 49, 49 (emphasis omitted). 

 104 See, eg, ibid. For a legal application, see, eg, Russell Korobkin, ‘The Status Quo Bias and 
Contract Default Rules’ (1998) 83(3) Cornell Law Review 608.  

 105 See, eg, Egnell et al, ‘Objective Understanding of Front-of-Package Nutrition Labels’ (n 58) 
10–11. See also Mark A Lawrence et al, ‘The Health Star Rating System: Is Its Reductionist 
(Nutrient) Approach a Benefit or Risk for Tackling Dietary Risk Factors?’ (2019) 29(1) 
Public Health Research and Practice e2911906:1–5. 

 106 Shmuel I Becher et al, ‘Hungry for Change: The Law and Policy of Food Health Labeling’ 
(2019) 54(5) Wake Forest Law Review 1305.  

 107 Ibid 1324–6. 

 108 Ibid 1324.  

 109 Joint Food Regulation System (n 97) 11–13.  
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upper left corner of a package to increase consumer attention.110 Another is to use 

colours — red (0.5–2.5 stars), orange (3.0–4.0 stars) and green (4.5–5.0 stars) — 

to make the HSR signals more intuitive and effective. 111  The following Part 

discusses the shortfalls of the HSR system attributable to the fact that it is 

voluntary. We choose this focus because we believe this voluntariness affects the 

system’s efficacy at a macro level. Furthermore, making an FoP labelling system 

mandatory has specific international trade law implications, which we discuss in 

detail below. 

III SHOULD THE HSR SYSTEM BE MANDATORY? 

As explained in the previous Part, the HSR and similar systems have the 

potential to advance market efficiency and public health. As noted, such systems 

may provide consumers with a clear and easy signal that they can intuitively use. 

However, as currently implemented, the HSR system’s effectiveness is 

questionable.112 Indeed, the New Zealand Food Safety authority stated in a 2018 

report that the impact of the system ‘does not currently translate to overall 

improvements in the healthiness of food purchased by New Zealand households 

(when weighted by food purchase data)’.113 The equivalent Australian study made 

the same finding.114 

Being voluntary, firms have the discretion to decide whether, when and how to 

engage with the HSR system. Not all manufacturers participate. It has thus been 

estimated that, as of 2018, only 30.5 per cent of eligible goods in Australia and  

21 per cent of such goods in New Zealand displayed an HSR label.115 The low 

uptake likely contributes to the fact that only 20 per cent of Australians and 16 per 

cent of New Zealanders recognised the HSR label unprompted.116 

Those manufacturers who do opt to participate may use the HSR system 

strategically or manipulatively. Figure 3 and Figure 4 illustrate that the voluntary 

nature of the system allows companies to not label food with lower star ratings. 

It is true that the general rise in products displaying the HSR label led to an 

increased number of products bearing less than 3.0 stars. Nonetheless, a clear 

 
 110 Becher et al (n 106) 1347–8. 

 111 Ibid 1348.  

 112 Becher et al (n 106).  

 113 National Institute for Health Innovation, The Health Star Rating System in New Zealand 
2014–2018: System Uptake and Nutrient Content of Foods by Health Star Rating Status 
(Technical Report No 2018/09, October 2018) 3 (‘The Health Star Rating System in New 
Zealand 2014–2018’).  

 114 National Heart Foundation of Australia, Report on the Monitoring of the Implementation of 
the Health Star Rating System in the First Four Years of Implementation: June 2014 to June 
2018 (Report, February 2019) 64–5.  

 115 Ibid 29; Monitoring Implementation for the Five Year Review (n 76) 10.  

 116 Five Year Review Report (n 79) 26.  
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majority of the products with an HSR label, some 75 per cent of them, have at least 

3.0 stars.117 

As a result, consumers are less likely to form an accurate view of the overall 

healthiness of food. If almost all rated products are considered to be healthy or 

relatively healthy, the rating becomes less meaningful.118 It also becomes less 

representative of the foods available for consumers. 

  

Figure 3: Proportion of products displaying each Health Star Rating 

(Australia, 2015–18)119 

 

 
  

 

  

 
 117 See The Health Star Rating System in New Zealand 2014–2018 (n 113) 26; Alexandra Jones, 

Maria Shahid and Bruce Neal, ‘Uptake of Australia’s Health Star Rating System’ (2018) 10(8) 
Nutrients 997:1–13, 5. While different, it is interesting to note that for online consumer 
star-review rating systems, vendors similarly have an incentive not to publish any star ratings 
below a certain number: see, eg, Commerce Commission New Zealand, ‘Online Holiday 
Rental Booking Platform Charged with Misleading Consumers’ (Media Release, 16 July 
2019) <https://comcom.govt.nz/case-register/case-register-entries/bachcare/media-releases/
online-holiday-rental-booking-platform-charged-with-misleading-consumers>, archived at 
<https://perma.cc/5NAQ-EPCE>.  

 118 See, eg, Ho (n 49) 586.  

 119 National Heart Foundation of Australia (n 114) 68.  
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Figure 4: Percentage of products displaying each Health Star Rating (New 

Zealand, 2015–18)120 

 

 
 

On the positive side, a study published in 2019 found that the HSR label’s 

presence on products being compared helped participants select healthier 

products.121 Notably, however, the researchers stated that when participants could 

not use the HSR label to make a comparison (because one product did not have 

the label), the participants used ‘less than optimal decision-making strategies’.122 

They thus concluded that a mandatory HSR system would enable consumers to 

better make informed decisions because it allows for comparison and provides 

reference points.123 

The Five Year Review Report is positive about the uptake of the HSR system 

since its inception.124 It sets a goal of reaching 70 per cent uptake by the end of 

2023.125 While the uptake has been steady,126 there is no guarantee that this will 

continue. Even if the goal is reached, this does not mitigate manufacturers’ 

incentive to label only their healthier foods. While some manufacturers might 

reformulate some of their goods to achieve higher ratings, there will nevertheless 

be goods that cannot achieve a good rating and are thus likely to remain unlabelled. 

This results in consumers not having information presented in a standardised way 

for all goods. 

Other behavioural patterns further undermine the HSR system’s effectiveness. 

For starters, consumers do not interpret missing information as a negative signal. 

One could argue that the absence of a label should lead a consumer to assume the 

 
 120 The Health Star Rating System in New Zealand 2014–2018 (n 113) 26.  

 121 Catherine L Anderson and Erin L O’Connor, ‘The Effect of the Health Star Rating on 
Consumer Decision-Making’ (2019) 73 Food Quality and Preference 215, 223.  

 122 Ibid.  

 123 Ibid.  

 124 Five Year Review Report (n 79) 80. 

 125 Ibid 81, 87.  

 126 Ibid 88. 
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worst. According to this line of reasoning, consumers should view a product 

without the HSR label to be equivalent to the lowest rating possible, 0.5 stars.127 

However, this is not the case. First, consumers are not always aware of what 

information could be disclosed.128 Secondly, consumers do not always realise 

what information is missing.129 Thirdly, consumers may not conclude that the 

missing information is disadvantageous.130 

Generally speaking, consumers are unresponsive to missing information.131 

They either do not notice its absence or, if they do, they do not presume the 

worst.132  This is reflected in data from New Zealand, showing that in 2018, 

29 per cent of shoppers thought the HSR label was mandatory for packaged 

foods,133 despite the fact that only 21 per cent of eligible products were labelled.134  

As noted, if consumers do notice that information is missing, they do not 

perceive this negatively. Instead, consumers usually assume average quality.135 

Accordingly, consumers may ‘reduc[e] their purchases — but not to the extent 

they would if they were to learn actual bad news about the product’.136 Thus,  

the Five Year Review Report’s statement that consumers could contribute to 

uptake by ‘demanding that manufacturers display the HSR across their entire 

product range’, in particular when they ‘are suspicious of products that do not 

display the HSR’,137 is unrealistic. This is presumably different if it is mandatory 

information that is absent or if uptake is generally very high. In either case, the 

absence of the information would be more conspicuous. Under these 

circumstances, consumers are likely to notice that information dealing with salient 

attributes is missing. 

Furthermore, the HSR system may bring about the ‘halo effect’. This effect 

causes people to rely on a global effect, rather than distinguishing between distinct 

 
 127 This is known as scepticism theory. On scepticism in economics, see Paul Milgrom,  

‘What the Seller Won’t Tell You: Persuasion and Disclosure in Markets’ (2008) 22(2)  
Journal of Economic Perspectives 115. 

 128 Ibid 121. 

 129 See Ronald A Dye, ‘Disclosure of Nonproprietary Information’ (1985) 23(1) Journal of 
Accounting Research 123, 141. See generally Hyun Song Shin, ‘Disclosures and Asset 
Returns’ (2003) 71(1) Econometrica 105.  

 130 Sunita Sah and Daniel Read, ‘Research: Missing Product Information Doesn’t Bother 
Consumers as Much as It Should’, Harvard Business Review (online, 28 September 2017) 
<https://hbr.org/2017/09/research-missing-product-information-doesnt-bother-consumers-
as-much-as-it-should>, archived at <https://perma.cc/BGJ3-UF53> (‘Research: Missing 
Product Information’); Sunita Sah and Daniel Read, ‘Disclosure and the Dog that Didn’t Bark: 
Consumers Are Too Forgiving of Missing Information’ [2017] (1) Academy of Management 
Proceedings 12839:1–6 (‘Disclosure and the Dog that Didn’t Bark’).  

 131 Sah and Read, ‘Research: Missing Product Information’ (n 130); Sah and Read, ‘Disclosure 
and the Dog that Didn’t Bark’ (n 130).  

 132 Sah and Read, ‘Disclosure and the Dog that Didn’t Bark’ (n 130) 3.  

 133 See Monitoring Implementation for the Five Year Review (n 76) 34, 37, which states that 76 
per cent of shoppers had seen or heard of the HSR, 38 per cent of whom believed the HSR 
was mandatory for packaged foods. 

 134 Ibid 10.  

 135 Sah and Read, ‘Disclosure and the Dog that Didn’t Bark’ (n 130) 3–4.  

 136 See Milgrom (n 127) 117. In line with that, studies show that negative information is not 
usually voluntarily offered by manufacturers of the lowest quality products. Rather, there 
tends to be a threshold of quality under which firms will abstain from disclosing: see Oliver 
Board, ‘Competition and Disclosure’ (2009) 57(1) Journal of Industrial Economics 197, 198.  

 137 Five Year Review Report (n 79) 87.  
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and independent attributes of products. 138  Applied here, a high score on one 

product might create a positive perception vis-à-vis other products associated with 

the same brand or within the same category. Firms can take advantage of this effect 

by using the HSR label only with respect to their healthiest products, knowing that 

it might create a ‘halo’ over their unhealthier non-HSR-labelled products. 

Related to the voluntary nature of the HSR, the system is also self-regulated.139 

Self-regulation has clear advantages. It reduces enforcement costs, preserves 

firms’ choice and minimises government intervention. However, it also gives rise 

to further scepticism towards the authenticity, reliability and effectiveness of the 

system. 

Combined with the problems delineated above, consumers might be less likely 

to give much credit to self-interested firms that praise their own products. Indeed, 

in 2018, only 58.4 per cent of Australian consumers trusted the HSR, and 

credibility was at 61.5 per cent.140 Trust among New Zealand shoppers was even 

lower. Only 40 per cent of New Zealand consumers trusted the HSR and  

44 per cent believed it was something companies use as a marketing tool to sell 

more products.141 

Moreover, if the system is voluntary, there is nothing to stop competing FoP 

labelling systems, or other health-related schemes, from being developed.  

This may include, for example, a private certification scheme. Unfortunately, 

competition between FoP labelling systems is likely to have negative 

consequences. One of the benefits of an FoP label is that it should be quick and 

intuitive to grasp. This benefit erodes if there are competing labels. Consumers 

will then have to first understand all competing labels,142 then look more closely 

to determine exactly which label they are dealing with, and finally identify and 

take in the information.143 

 
 138 Richard E Nisbett and Timothy DeCamp Wilson, ‘The Halo Effect: Evidence for Unconscious 

Alteration of Judgments’ (1977) 35(4) Journal of Personality and Social Psychology 250, 
250.  

 139 ‘Frequently Asked Questions’ (n 26). 

 140 National Heart Foundation of Australia (n 114) 46.  

 141 Monitoring Implementation for the Five Year Review (n 76) 39.  

 142 Consumers are simultaneously faced with an ‘information feast in the form of too many 
different standards’ and an ‘information famine created by the failure to fully understand the 
meaning of these marks’: Margaret Chon, ‘Trademark Goodwill as a Public Good: Brands 
and Innovations in Corporate Social Responsibility’ (2017) 21(2) Lewis and Clark Law 
Review 277, 306. There is an ‘absence of transparency when differences among multiple 
competing standards are not readily ascertainable’, which impairs the label’s function as a 
‘cognitive [shortcut]’: Margaret Chon, ‘Marks of Rectitude’ (2009) 77(5) Fordham Law 
Review 2311, 2332, 2346. Furthermore, if a manufacturer or trader can choose its certifier, 
this removes a certain degree of objectivity from the certification: at 2328.  

 143 Because of all the competing FoP labels in Europe, the Europe Regional Office of the World 
Health Organization is assessing whether Europe should develop a single label or identify key 
components/features that all European FoP labels should or should not have: see Bridget Kelly 
and Jo Jewell, What is the Evidence on the Policy Specifications, Development Processes and 
Effectiveness of Existing Front-of-Pack Food Labelling Policies in the WHO European 
Region? (Health Evidence Network Synthesis Report No 61, 2018) 44. The EU rejected the 
implementation of an EU-wide FoP label in 2011, leaving it optional for member states: see 
EU Regulation on the Provision of Food Information (n 68) arts 35(1), 38(2); 
‘Nutrition Labelling’, European Commission (Web Page) <https://ec.europa.eu/
food/safety/labelling_nutrition/labelling_legislation/nutrition-labelling_en>, archived at 
<https://perma.cc/38EX-C85Z>.  
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Furthermore, in developing competing labels, manufacturers can use empirical 

studies on FoP labels against consumer interests. This can lead to ‘industry 

capture’, whereby a system created in the interest of the public instead benefits 

industry. 144  For example, in 2017, six multinational food and beverage 

manufacturers created their own traffic light FoP system. These were Mars, 

Incorporated; Mondelēz International; Nestlé, Pepsico; The Coca-Cola Company; 

and Unilever.145 However, instead of assigning colours based on a 100 g/100 ml 

reference, colours were designated based on portion size, which in turn was 

determined by firms at their own discretion.146 This meant that manufacturers 

could avoid red labels by merely decreasing the portion size. These entities were 

therefore using consumers’ instinctive understanding of the traffic light colours in 

a misleading way.147 

From yet another perspective, the existing HSR system may harm competition. 

Though it is government-backed, manufacturers that wish to capture those 

consumers who do notice and use the HSR label and do notice missing information 

must undertake the rating themselves. This imposes some costs on these 

businesses. Using the online calculator or pre-programmed Microsoft Excel 

worksheet may be too significant a burden for small businesses, which may have 

no resources to spare. Moreover, manufacturers also have to take on other costs, 

including costs of redesigning packaging, reprinting packaging and possibly 

writing off existing stock.148 This may further disadvantage small businesses and 

make their products appear less attractive, even if these products are essentially 

healthy.149 Thus, while some unhealthy products may receive a relatively high 

score under the HSR system, other healthy products — especially those 

manufactured by smaller businesses — may not be rated. 

 
 144 Chon, ‘Marks of Rectitude’ (n 142) 2347.  

 145 ‘Promoting Healthier Diets through Evolved Nutrition Labelling’, European Commission 
(Slides, 30 November 2017) <https://ec.europa.eu/health/sites/health/files/
nutrition_physical_activity/docs/ev_20171130_co03_en.pdf>, archived at 
<https://perma.cc/L5UA-CZ9W>. 

 146 Ibid. This led to the downfall of the initiative. In March 2018, Mars, Incorporated withdrew, 
with a spokesperson stating that the per portion approach ‘does not currently enjoy the 
credibility and required broad level of consensus among stakeholders to make it a viable 
option’: Niamh Michail, ‘No Credibility or Consensus: Mars Pulls Out of Evolved Nutrition 
Label’, Food Navigator (online, 2 March 2018) <https://www.foodnavigator.com/Article/
2018/03/02/No-credibility-or-consensus-Mars-pulls-out-of-Evolved-Nutrition-Label>, 
archived at <https://perma.cc/8HPS-6JXU>. In November 2018, Nestlé pulled out, resulting 
in the remaining four conglomerates suspending the initiative. Nestlé explained their exit, 
citing a failure to progress, as some stakeholders and governments did not agree with the 
‘per portion’ approach and there was no legally defined portion size: Niamh Michail, 
‘The End of the ENL? Nestlé Pulls Out of Evolved Nutrition Label; Others Suspend 
Involvement’, Food Navigator (online, 20 November 2018) 
<https://www.foodnavigator.com/Article/2018/11/20/The-end-of-the-ENL-Nestle-pulls-out-
of-Evolved-Nutrition-Label-others-suspend-involvement>, archived at <https://perma.cc/
M63F-XNHR>.  

 147 Goyens (n 100) 16.  

 148 See Centre for International Economics, Impact Analysis of the Health Star Rating System for 
Small Businesses (Final Report, May 2014) 20–1.  

 149 This might be especially troubling where ‘a product prominently displays an unusual attribute 
for that category’. In such a case, ‘consumers may infer that competitive products do not have 
the attribute’: see Purnhagen, van Herpen and van Kleef (n 56) 204.  

https://ec.europa.eu/health/sites/health/files/nutrition_physical_activity/docs/ev_20171130_co03_en.pdf
https://ec.europa.eu/health/sites/health/files/nutrition_physical_activity/docs/ev_20171130_co03_en.pdf


2020] Front-of-Pack Labelling and International Trade Law 21 

For these reasons, the HSR label should be generally mandatory for pre-

packaged foods, 150  with the exception of fresh fruits and vegetables.151 

A mandatory HSR label would help consumers get a better overall impression of 

how healthy their food purchasing is. Making the system mandatory would also 

prevent firms from taking advantage of the halo effect, as they would not be able 

to place the rating only on their healthier products. This would also likely increase 

the use and awareness of the system and promote consumer trust. Indeed, 

empirical data supports making information disclosures around food healthiness 

mandatory, even with respect to more traditional labelling requirements.152 

As noted in Part II, some disclosures are known to have more of an effect on 

firms than on consumers. This insight may also support the adoption of a 

mandatory regime. Even if a mandatory regime does not necessarily impact all 

consumers as anticipated, the spotlight effect may still encourage more firms to 

offer healthier products to consumers.153 

It is important to acknowledge that making the system mandatory entails a 

variety of costs. These include legislation, education, enforcement and, 

potentially, litigation costs. These costs are important to keep in mind when 

designing the system. That said, disclosures are generally considered to be an 

inexpensive and minimally intrusive way to reduce information gaps.154 In light 

of the stakes involved, and given the interest governments should have in 

improving citizens’ health, we suggest greater government regulation and 

subsidisation of the HSR system.155 

We propose continued (perhaps even increased) funding for promotion of the 

HSR system.156 Manufacturers should continue to bear the burden of calculating 

the HSR as they are in the best position to do so, given that they have all the 

relevant information. However, the costs related to redesigning or reprinting 

 
 150 There would be some exemptions. Currently, it is recommended that the HSR be used for 

products that must have a nutrition information panel: see Five Year Review Report (n 79) 13. 
Food Standard 1.2.8 (n 38) s 1.2.8—5, which outlines when nutrition information panels are 
required, exempts, for example, products with inherently low nutritional contribution  
(such as herbs, spices, coffee and tea), fresh value-added products (such as packaged fruit, 
vegetables, meat, poultry and fish, and pre-packaged rolls and sandwiches), water and 
alcoholic beverages.  

 151 See generally Mariette Brennan, ‘Is the Health Star Rating System a Thin Response to a Fat 
Problem? An Examination of the Constitutionality of a Mandatory Front Package Labelling 
System’ (2015) 17 University of Notre Dame Australia Law Review 86, which argues that the 
Australian government has the jurisdiction to implement a mandatory system.  

 152 Alan D Mathios, ‘The Impact of Mandatory Disclosure Laws on Product Choices:  
An Analysis of the Salad Dressing Market’ (2000) 43(2) Journal of Law and Economics 651, 
672.  

 153 An interesting manifestation of a similar effect can be linked to the introduction of a sugar tax 
in the UK. Here, it has been reported that the introduction of this tax was helpful even before 
coming into effect, with producers striving to reduce the amount of sugar used in their 
products: see Rachel Arthur, ‘Sugar Tax Comes into Effect in the UK’, Beverage Daily 
(online, 6 April 2018) <https://www.beveragedaily.com/Article/2018/04/06/Sugar-tax-
comes-into-effect-in-the-UK>, archived at <https://perma.cc/8XEC-9EAZ>.  

 154 See Ben-Shahar and Schneider (n 54) 6, 11. 

 155 The subsidy would have to be for all manufacturers wanting to use the label, including those 
outside of Australia and New Zealand, as WTO law regulates subsidies: 
Marrakesh Agreement Establishing the World Trade Organization, opened for signature 
15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 1A (‘Agreement on 
Subsidies and Countervailing Measures’).  

 156 On the promotion to date, see Five Year Review Report (n 79) 37–43. 
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packaging may be relatively high for small businesses.157 Thus, small businesses 

might need more time, in the form of extended deadlines, to implement the 

mandatory system. 158  Whether a business qualifies for the extended deadline 

could be based on objective measures such as its annual turnover, which reflects 

the fact that the costs of implementing the HSR system are significant for such a 

small business. Regarding existing stock, there could be a time-limited waiver 

exempting it from the mandatory labelling.  

Finally, the Australian and New Zealand governments should randomly 

monitor compliance and penalise certain non-compliances. Greater enforcement 

is likely to reduce the chances that firms will fail to comply or incorrectly calculate 

the HSR.159  Overall, these measures would better ensure a more systematic, 

objective and supervised application across the various producers and products.160 

It would also increase consumer trust in the HSR system. 

In sum, it is imperative to allow all businesses to participate in the programme 

without unreasonably raising operational costs. This would prevent a situation 

where less profitable or smaller businesses find it hard to participate. It would also 

eliminate the concern of costs associated with the adoption of the system being 

rolled onto consumers. Moreover, it would enable a governmental agency to 

collate all HSRs and post all information under one single website or in one app. 

This may assist shoppers who wish to seek and verify health-related information 

before making shopping decisions. 

IV CONSISTENCY WITH INTERNATIONAL TRADE LAW 

Any government regulation of packaging might fall within the jurisdiction of 

the WTO. Of course, many countries have mandatory labelling requirements, such 

as the listing of ingredients. These requirements must also be compliant with 

WTO law. However, most requirements are never assessed by a WTO panel or its 

Appellate Body.161 

Disputes tend to arise when there is no international consensus about the matter 

and where no international standard exists. As explained below, this may be the 

case even if the regulation remains voluntary. This Part examines the HSR system 

in light of WTO law — something the Australian and New Zealand governments 

did not cast significant attention to in their decision to implement the system.162  

 
 157 Centre for International Economics (n 148) 20–1. 

 158 Note that there are strict rules against certain kinds of government subsidies: see 
Agreement on Subsidies and Countervailing Measures (n 155) arts 3, 5, 8. 

 159 Alexandra Jones et al, ‘Front-of-Pack Nutrition Labelling to Promote Healthier Diets: 
Current Practice and Opportunities to Strengthen Regulation Worldwide’ (2019) 4(6) 
BMJ Global Health e001882:1–16, 14–15.  

 160 Inspectors’ discretion and inconsistency may have resulted in significant problems in other 
contexts: see, eg, Ho (n 49).  

 161 WTO cases are first decided by ‘Panels’ and are appealed to the ‘Appellate Body’. Panels are 
constituted for particular cases. The Appellate Body is a standing body. See generally 
Marrakesh Agreement Establishing the World Trade Organization, opened for signature 
15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 2 (‘Understanding 
on Rules and Procedures Governing the Settlement of Disputes’). 

 162 See Legislative and Governance Forum on Food Regulation, Response to the 
Recommendations of Labelling Logic: Review of Food Labelling Law and Policy (2011) 
(Report, 2011). The response occasionally mentions international trade obligations, but in no 
depth: see, eg, at 5, 29–32, 34–5.  
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The examination below starts by contextualising the HSR system within the 

WTO regime.163 A comprehensive analysis of the HSR system as per international 

trade law follows. While the analysis focuses on the HSR system, its implications 

are broadly applicable to any FoP labelling system. 

A The WTO Regime 

One of the core aims of the WTO regime is to reduce barriers to trade,  

as embodied in the General Agreement on Tariffs and Trade (‘GATT’).164 A single 

mandatory nutrition labelling scheme in Australia and New Zealand could reduce 

barriers to trade between these two countries, as well as any country that adopts a 

similar scheme. As noted above, it is better for consumers to have a single 

functional system, rather than multiple competing labelling systems. However, 

if the HSR system were to become mandatory, this might increase barriers to trade 

vis-à-vis traders from outside Australia and New Zealand. This is because  

they would be forced to adopt the HSR system to trade in Australia and  

New Zealand.165 

Article XX of the GATT has a general exception for measures necessary to 

protect human life or health.166 This is under the proviso that the measure is  

‘not applied in a manner which would constitute a means of arbitrary or 

unjustifiable discrimination between countries where the same conditions prevail, 

or a disguised restriction on international trade’.167 Measures to protect human life 

or health might fall under the WTO Agreement on the Application of Sanitary and 

Phytosanitary Measures (‘SPS Agreement’).168 If a measure is consistent with the 

SPS Agreement, it is presumed to be in accordance with art XX of the GATT.169  

 
 163 For an overview of international trade law as it applies to non-communicable diseases, see 

Tania Voon and Andrew D Mitchell, ‘International Trade Law’ in Tania Voon, Andrew D 
Mitchell and Jonathan Liberman (eds), Regulating Tobacco, Alcohol and Unhealthy Foods: 
The Legal Issues (Routledge, 2014) 86.  

 164 Marrakesh Agreement Establishing the World Trade Organization, opened for signature 
15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 1A (‘General 
Agreement on Tariffs and Trade 1994’) (‘GATT’).  

 165 Note that the UK MTL system is voluntary (though recommended by UK authorities): see 
Department of Health (UK) et al, Guide to Creating a Front of Pack (FoP) Nutrition Label 
for Pre-Packaged Products Sold through Retail Outlets (Report, November 2016) 5. 
Despite being non-mandatory, the European Commission initiated proceedings against the 
UK on the basis that the MTL system poses obstacles to the free movement of goods in the 
EU, contrary to the Consolidated Version of the Treaty on the Functioning of the European 
Union [2012] OJ C 326/47, art 26(2). See also Blanca Salas and Bruno G Simões, 
‘The European Commission Initiates Infringement Proceedings against the UK over Its 
“Traffic Light” Nutrition Labelling Scheme’ (2014) 5(4) European Journal of Risk 
Regulation 531; Ignacio Carreño, ‘The European Commission Considers the UK Traffic Light 
Nutrition-Labelling Scheme as Voluntary Nutritional Information and Not as a 
“Non-Beneficial” Nutrition Claim’ (2014) 5(1) European Journal of Risk Regulation 61; 
Martin Holle, Enrico Togni and Arianna Vettorel, ‘The Compatibility of National 
Interpretative Nutrition Labelling Schemes with European and International Law’ (2014) 9(3) 
European Food and Feed Law Review 148, 153.  

 166 GATT (n 164) art XX(I)(b).  

 167 Ibid art XX.  

 168 Marrakesh Agreement Establishing the World Trade Organization, opened for signature 
15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 1A (‘Agreement on 
the Application of Sanitary and Phytosanitary Measures’) (‘SPS Agreement’).  

 169 Ibid art 2.4. 
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A mandatory HSR system could also fall under the WTO Agreement  

on Technical Barriers to Trade (‘TBT Agreement’).170  Note, however, that  

the SPS Agreement applies exclusively.171  In other words, if it applies, the 

TBT Agreement does not. The SPS Agreement and TBT Agreement delineate when 

technical barriers to trade (‘TBT’) are allowed. 172  Compliance with the TBT 

Agreement does not, in and of itself, mean that art XX of the GATT is satisfied.173 

Nevertheless, and as discussed in the following section, the nature of allowed 

technical barriers means that it would likely be satisfied.174 

The following examines whether a mandatory HSR system would be 

permissible under these agreements. 

B The SPS Agreement 

A sanitary or phytosanitary (‘SPS’) measure includes a measure applied to 

‘protect human or animal life or health within the territory of the Member from 

risks arising from additives, contaminants, toxins or disease-causing organisms in 

foods, beverages or feedstuffs’.175  This includes ‘all relevant laws, decrees, 

regulations, requirements and procedures including, inter alia, … packaging and 

labelling requirements directly related to food safety’.176 

While created for the protection of human health, it is unlikely that a mandatory 

HSR system would be an SPS measure. There is no clear delineation between an 

SPS measure and a technical barrier to trade measure. However, there is a general 

understanding that the SPS Agreement applies to measures regarding the spread of 

pests and diseases, food safety and ‘additives, contaminants [and] toxins’ that are 

in some way unnatural or out of place (such as food colouring).177 This is in 

contrast to measures relating to the provision of information about normal food 

nutrients that are not typically considered additives, contaminants or toxins, even 

if over-consumption may be detrimental for one’s health. 

The HSR system is a general labelling requirement.178 Based on the prevailing 

perspective, this measure is not meant to ensure that food and beverages meet a 

certain health and safety standard to be deemed acceptable for human 

 
 170 Marrakesh Agreement Establishing the World Trade Organization, opened for signature 

15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 1A (‘Agreement on 
Technical Barriers to Trade’) (‘TBT Agreement’). 

 171 Ibid art 1.5; SPS Agreement (n 168) art 1.4.  

 172 Note that the Marrakesh Agreement Establishing the World Trade Organization, opened for 
signature 15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995) annex 1C 
(‘Agreement on Trade-Related Aspects of Intellectual Property Rights’) (‘TRIPS’) is also 
relevant for food labelling laws so far as trademarks are concerned: see, eg, Susy Frankel and 
Daniel Gervais, ‘Plain Packaging and the Interpretation of the TRIPS Agreement’ (2013) 
46(5) Vanderbilt Journal of Transnational Law 1149. 

 173 GATT (n 164) art XX. 

 174 See below Part IV(C). 

 175 SPS Agreement (n 168) annex A (‘Definitions’) para 1(b). 

 176 Ibid para 1.  

 177 See Tania Voon, Andrew Mitchell and Catherine Gascoigne, ‘Consumer Information, 
Consumer Preferences and Product Labels under the TBT Agreement’ in Tracey Epps and 
Michael J Trebilcock (eds), Research Handbook on the WTO and Technical Barriers to Trade 
(Edward Elgar, 2013) 454, 475.  

 178 In the context of genetically modified (‘GM’) food, see David Morgan and Gavin Goh, 
‘Genetically Modified Food Labelling and the WTO Agreements’ (2004) 13(3) Review of 
European, Comparative and International Environmental Law 306, 312. 
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consumption.179 Rather, the HSR system provides consumers with information for 

them to make informed choices. 

Furthermore, while one can certainly argue that saturated fat, energy, total sugar 

and sodium can pose risks to human health, it is questionable whether they 

constitute ‘additives, contaminants, toxins or disease-causing organisms’.180 

Taking the ordinary meaning of these nutrient terms, they are not ‘contaminants, 

toxins or disease-causing organisms’.181 Read in its context, ‘additives’ must relate 

to safety or the spread of pests or diseases. Hence, it does not include saturated fat, 

energy, total sugar and sodium, which are currently common nutrients in foods 

and beverages. This is in contrast, for instance, to added hormones and pests on 

agricultural products, dealt with in prior decisions.182 This understanding of the 

SPS Agreement is consistent with the way that the Food Standards Code has been 

set up, with one part dealing with nutrition information183  and separate parts 

dealing with contaminants and toxins, and microbiological elements.184 

Therefore, it is unlikely that the SPS Agreement applies. We thus turn to the 

TBT Agreement. 

C The TBT Agreement 

1 Application 

The TBT Agreement regulates ‘technical regulations’ and ‘standards’.185 

While the former pertains to mandatory requirements,186 the latter relates to any 

‘[d]ocument approved by a recognized body, that provides, for common and 

repeated use, rules, guidelines or characteristics for products or related processes 

and production methods, with which compliance is not mandatory’.187 As we are 

 
 179 In the GM context, see Zen Makuch, ‘TBT or Not TBT, That Is the Question: 

The International Trade Law Implications of European Community GM Traceability and 
Labelling Legislation’ (2004) 13(8–9) European Environmental Law Review 226, 230.  

 180 SPS Agreement (n 168) annex A (‘Definitions’) para 1(b). See Panel Report, European 
Communities — Measures Affecting the Approval and Marketing of Biotech Products, 
WTO Docs WTO/DS291/R and WT/DS292/R and WT/DS293/R (29 September 2006) 
[7.412], in which the Panel stated that  

to the extent that Regulation 258/97 [involving labelling requirements of food 
containing genetically modified ingredients] is applied to ensure that novel foods not 
mislead the consumer, it does not constitute a measure applied to protect the life or 
health of consumers from risks arising from, eg, additives or contaminants in foods.  

  Cf Benn McGrady, Trade and Public Health: The WTO, Tobacco, Alcohol, and Diet 
(Cambridge University Press, 2011) 195–200.  

 181 SPS Agreement (n 168) annex A (‘Definitions’) para 1(b). 

 182 Appellate Body Report, EC Measures concerning Meat and Meat Products (Hormones), 
WTO Docs WT/DS26/AB/R and WT/DS48/AB/R (16 January 1998); Appellate Body 
Report, Japan — Measures Affecting Agricultural Products, WTO Doc WT/DS76/AB/R 
(22 February 1999); Appellate Body Report, Japan — Measures Affecting the Importation of 
Apples, WTO Doc WT/DS245/AB/R (26 November 2003); Appellate Body Report, Australia 
— Measures Affecting Importation of Salmon, WTO Doc WT/DS18/AB/R (20 October 1998).  

 183 Food Standards Code (n 33) pt 1.2.  

 184 Ibid pts 1.4, 1.6.  

 185 TBT Agreement (n 170) Preamble para 5. 

 186 Ibid annex 1 (‘Terms and Their Definitions for the Purpose of This Agreement’) para 1.  

 187 Ibid para 2. The definition continues that ‘[i]t may also include or deal exclusively with 
terminology, symbols, packaging, marking or labelling requirements as they apply to a 
product, process or production method’.  
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proposing that the system be made mandatory by law, we shall continue our 

analysis based on technical regulations. 

A ‘technical regulation’ is defined as a 

[d]ocument which lays down product characteristics or their related processes and 

production methods, including the applicable administrative provisions, with which 

compliance is mandatory. It may also include or deal exclusively with terminology, 

symbols, packaging, marking or labelling requirements as they apply to a product, 

process or production method.188 

The Appellate Body has clarified that technical regulations must be applicable 

to identifiable products or a group of products.189 They must also ‘[lay] down’ 

(set forth, stipulate or provide) ‘product characteristics’, ‘prescribed or imposed 

with respect to products in either a positive or a negative form’. 190 

Technical regulations can relate to the product or its related characteristics,  

such as ‘the means of identification, the presentation and the appearance of a 

product’.191 Finally, compliance must be mandatory.192 

A non-voluntary HSR system clearly falls within this definition. Such a regime 

would stipulate mandatory packaging, marking or labelling requirements for a 

group of products (foods and beverages).193 It is worth noting that a technical 

regulation is mandatory if the measure is de jure (as a matter of law) or de facto 

(as a matter of fact) mandatory.  

For instance, the Appellate Body ruled in United States — Measures 

concerning the Importation, Marketing and Sale of Tuna and Tuna Products that 

a de jure voluntary ‘dolphin-safe’ label was a technical regulation.194  The 

United States had different evidentiary rules for the use of its ‘dolphin-safe’ label, 

depending on where the tuna was caught. 195  This made it more difficult for 

fisheries from some countries than those from others to use the label. 

Although tuna sold in the US did not need to have the label,196 any claim about 

dolphin safety had to be compliant with the US regulations.197 This made the use 

of the US label mandatory in practice.198  

The following analysis is, thus, potentially relevant even if the HSR system is 

not made mandatory by law. However, as discussed above, uptake of the 

 
 188 Ibid para 1 (emphasis added).  

 189 Appellate Body Report, European Communities — Measures Affecting Asbestos and 
Asbestos-Containing Products, WTO Doc WT/DS135/AB/R (12 March 2001) [70] 
(‘EC — Asbestos’).  

 190 Ibid [69]. See also Panel Report, Australia — Certain Measures concerning Trademarks, 
Geographical Indications and Other Plain Packaging Requirements Applicable to Tobacco 
Products and Packaging, WTO Docs WT/DS435/R and WT/DS441/R and WT/DS458/R and 
WT/DS467/R (28 June 2018) [7.138] (‘Australia — Tobacco’).  

 191 Appellate Body Report, EC — Asbestos, WTO Doc WT/DS135/AB/R (n 189) [67].  

 192 Ibid [68].  

 193 Ibid [66]–[70].  

 194 Appellate Body Report, United States — Measures concerning the Importation, Marketing 
and Sale of Tuna and Tuna Products, WTO Doc WT/DS381/AB/R (16 May 2012) [199] 
n 416 (‘US — Tuna’). 

 195 Ibid [193]. 

 196 Ibid [197]. 

 197 Ibid [29]. 

 198 Ibid [199]. See also Salas and Simões (n 165) 534, regarding how the de jure voluntary MTL 
might be de facto mandatory.  
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HSR system has been relatively low, as is trust in the system. Furthermore, only 

23 per cent of all consumers in Australia and 28 per cent of shoppers in New 

Zealand reported using the HSR system.199 In addition, it is possible to set up and 

use an alternative label. Thus, it is unlikely that one could say that consumer 

behaviour or market reality dictates that the HSR system is de facto mandatory. 

The fact that the TBT Committee, rather than the SPS Committee, has discussed 

FoP labelling systems multiple times further supports the argument that the 

TBT Agreement is indeed the applicable framework.200 For example, in 2007,  

the US queried the TBT Agreement compliance of Thailand’s proposal to introduce 

colour-grade and GDA FoP labelling requirements for snack foods (covering 

energy, total sugar, total fat and sodium content in gross amounts and relative to 

GDA: see Figure 5).201 The US also queried how exactly said proposal determined 

the definition of a snack food.202 

  

Figure 5: An Example of Thailand’s Voluntary GDA Label203 

 

 
 

As a further illustration, 11 WTO members raised concerns in the TBT 

Committee about Chile’s mandatory FoP labelling system, implemented in 

2016. 204  Chile’s label consists of black octagons that indicate when ‘critical 

nutrients’ (sodium, sugar, saturated fat and energy content) are over threshold 

limits (Figure 6).205 Interestingly, Australia was one of these 11 members.206 

  

 
 199 Five Year Review Report (n 79) 28.  

 200 This is, of course, not to say that a Panel or the Appellate Body might not rule otherwise.  

 201 Minutes of the Meeting of 21 March 2007, WTO Doc G/TBT/M/41 (12 June 2007) [14]. 

 202 Ibid. Both the TBT and SPS Committees are fora for discussion. No case was brought against 
Thailand.  

 203 See ‘ฉลากโภชนาการแบบจดีเีอ’ [GDA Nutrition Label], Nestlé (Web Page) 
<https://www.nestle.co.th/th/brands/gda>, archived at <https://perma.cc/7H9T-BPNZ>.  

 204 Sofía Boza, Rodrigo Polanco and Macarena Espinoza, ‘Nutritional Regulation and 
International Trade in APEC Economies: The New Chilean Food Labeling Law’ (2019) 14(1) 
Asian Journal of WTO and International Health Law and Policy 73, 79, 83. 

 205 Ibid 80. 

 206 Ibid 83. A study published in 2018 indicates that, between 1995–2016, the general trend was 
an increase in TBT-related scrutiny of food, beverage and tobacco regulations: Pepita Barlow 
et al, ‘Trade Challenges at the World Trade Organization to National Noncommunicable 
Disease Prevention Policies: A Thematic Document Analysis of Trade and Health Policy 
Space’ (2018) 15(6) PLoS Medicine e1002590:1–18, 7.  
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Figure 6: Chile’s Mandatory FoP Label207 

 

 
 

It is thus unquestionable that the TBT Agreement is applicable for a 

government-backed HSR system. The following discusses whether the HSR 

system complies with the TBT Agreement. 

2 Most-Favoured-Nation and National Treatment Principles 

Article 2.1 of the TBT Agreement allows technical regulations under the 

condition that imported products are ‘accorded treatment no less favourable than 

that accorded to like products of national origin’ (national treatment (‘NT’) 

principle).208 Furthermore, imported products must be accorded treatment no less 

favourable than ‘like products originating in any other country’ (most-favoured-

nation (‘MFN’) principle).209 That is, a country must not discriminate against 

imported products vis-à-vis ‘like’ local products and ‘like’ products from other 

countries.210 There cannot be a ‘detrimental impact on competitive opportunities 

in the relevant market for the group of imported products vis-à-vis the group of 

domestic like products’ or ‘like’ products imported from elsewhere. 211 

This includes de jure and de facto discrimination.212 However, it does not apply 

where the ‘detrimental impact on imports stems exclusively from a legitimate 

regulatory distinction’.213 

Whether products are ‘like’ depends on the nature and extent of competition 

between the products.214 One determines whether products are ‘like’ by looking at 

 
 207 Rodrigo Ramírez, Nicole Sternsdorff and Carolina Pastor, Chile’s Law on Food Labelling 

and Advertising: A Replicable Model for Latin America? (Special Report, May 2016) 5.  

 208 TBT Agreement (n 170) art 2.1. 

 209 Ibid. Both the MFN and NT principles are core principles of the GATT (n 164) arts I, III.  

 210 Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove 
Cigarettes, WTO Doc WT/DS406/AB/R (4 April 2012) [177] (‘US — Cigarettes’), quoting 
Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen 
Beef, WTO Docs WT/DS161/AB/R and WT/DS169/AB/R (11 December 2000) [136]–[137]. 

 211 Ibid [215]. See also Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R 
(n 194) [236]. 

 212 Appellate Body Report, US — Cigarettes, WTO Doc WT/DS406/AB/R (n 210) [181]–[182].  

 213 Ibid.  

 214 Ibid [136]–[137]. 
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a variety of factors. These include consumers’ tastes and habits; end uses in a given 

market; the products’ properties, nature and quality; and tariff classification.215  

Our proposed mandatory HSR system would differentiate between 

pre-packaged food and beverages on the one hand and fresh fruits and vegetables 

on the other. It should be clear that pre-packaged food and beverages are not ‘like’ 

products with fresh fruits and vegetables.216 This becomes evident when looking 

at consumers’ tastes and habits; end uses of the products; and products’ properties, 

nature and quality. At the same time, as the system would apply to all 

pre-packaged foods, domestic and imported, it is difficult to find a point of 

discrimination.217  Our proposed mandatory system is, thus, de jure non-

discriminatory. 

There may nevertheless be de facto discrimination. This might be if the measure 

disproportionately affects imported products and thereby appears to be a disguised 

restriction on international trade. However, it is hard to imagine how this could be 

the case with respect to a mandatory HSR system, as it would apply to all 

pre-packaged foods and beverages. 

Furthermore, the Australian and New Zealand governments would have a 

strong argument that any ‘detrimental impact on imports stems exclusively from 

a legitimate regulatory distinction rather than reflecting discrimination against the 

group of imported products’.218 There is nothing about the design, architecture, 

operation or application of the HSR system that is not ‘even-handed’ so as to 

discriminate against imports.219 

To illustrate, it is possible that the measure could disproportionately affect 

imported pre-packaged fruits and vegetables, compared to local fresh fruits and 

vegetables. However, there is a legitimate regulatory distinction, as packaged 

fruits and vegetables often have sugar, salt or fat added. It is worth noting that the 

Five Year Review Report recommended that fruits and vegetables, whether fresh, 

frozen or canned (with no added sugar, salt or fat), should automatically get  

5.0 stars.220 

A more difficult distinction exists with baked goods: local, freshly baked goods 

do not need to be packaged, but imported baked goods must be packaged. 

This may mean that locally baked goods must also have an HSR label to avoid 

discrimination; for example, on the cabinet window in the bakery or café where 

they are sold. This is aligned with the objective to provide consumers with 

valuable information that may improve their decision-making. 

 
 215 Ibid [107]. On the meaning of ‘like products’ for the purposes of art 2.1 of the TBT Agreement, 

see Appellate Body Report, US — Cigarettes, WTO Doc WT/DS406/AB/R (n 210) 
[107]–[120]. Products do not have to be substitutable to be ‘like’: at [142].  

 216 On the extent to which (un)healthiness might make products more or less like, see Voon, 
Mitchell and Gascoigne (n 177) 465.  

 217 A measure that taxed different food groups differently based on health would be more 
controversial if one group of highly taxed food were predominantly imported: see Barbara 
von Tigerstrom, ‘How Do International Trade Obligations Affect Policy Options for Obesity 
Prevention? Lessons from Recent Developments in Trade and Tobacco Control’ (2013)  
37(3) Canadian Journal of Diabetes 182, 183. 

 218 Appellate Body Report, US — Cigarettes, WTO Doc WT/DS406/AB/R (n 210) [182].  

 219 Ibid.  

 220 Five Year Review Report (n 79) 7.  
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3 Least Trade-Restrictive Means to Achieve a Legitimate Objective 

Article 2.2 of the TBT Agreement states that technical regulations must not be 

‘prepared, adopted or applied with a view to or with the effect of creating 

unnecessary obstacles to international trade’. 221  This means that ‘technical 

regulations shall not be more trade-restrictive than necessary to fulfil a legitimate 

objective, taking account of the risks non-fulfilment would create’.222 Legitimate 

objectives include the prevention of deceptive practices and the protection of 

human health.223 To assess such risks, WTO members can consider, amongst other 

things, ‘available scientific and technical information, related processing 

technology or intended end-uses of products’.224 

It would be quite cynical to argue that FoP labelling systems, like the HSR 

system, were intentionally implemented to create unnecessary obstacles to 

international trade. There is nothing in the HSR system discourse and history to 

substantiate such a claim. In any case, in the absence of statements regarding 

subjective intention, the test is objective. Thus, whether a mandatory HSR system 

would be compliant with art 2.2 of the TBT Agreement depends on whether the 

regulation is 

(a) for a legitimate objective, including: 

(i) the prevention of deceptive practices, or 

(ii) the protection of human health; 

(b)  not more trade-restrictive than necessary to fulfil that legitimate 

objective; 

considering, amongst other things, ‘available scientific and technical information’ 

or ‘intended end-uses of products’.225 We address these now in turn. 

(a) A Legitimate Objective 

A WTO panel does not merely accept a country’s statement as to its objective. 

Instead, it must establish for itself what a country’s legitimate objective is. 

Regarding FoP labelling systems, there are objectives that are undoubtedly 

legitimate: better informing consumers and protecting human health. 

There is a consensus amongst WTO members that reducing obesity and related 

diseases is a legitimate objective.226 As discussed above, poor diets are related to 

negative health outcomes, including those related to obesity. If done correctly,  

 
 221 TBT Agreement (n 170) art 2.2. Panel Report, Australia — Tobacco, WTO Docs 

WT/DS435/R and WT/DS441/R and WT/DS458/R and WT/DS467/R (n 190) dealt 
significantly with art 2.2: at [7.15]–[7.1732]. The Panel’s application of art 2.2 was largely 
upheld by the Appellate Body: Appellate Body Report, Australia — Certain Measures 
concerning Trademarks, Geographical Indications and Other Plain Packaging Requirements 
Applicable to Tobacco Products and Packaging, WTO Docs WT/DS435/AB/R and 
WT/DS441/AB/R (9 June 2020) [6.450].  

 222 TBT Agreement (n 170) art 2.2.  

 223 Ibid.  

 224 Ibid.  

 225 Ibid. 

 226 Sofía Boza, Rodrigo Polanco and Macarena Espinoza concluded this after analysing the TBT 
Committee’s discussions on the Chilean Warning System: Boza, Polanco and Espinoza 
(n 204) 84.  
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FoP nutrition labelling can provide consumers with easy-to-absorb information,  

which may assist them in making healthier food choices.227  

Furthermore, a mandatory HSR system would give consumers a more accurate 

overview of the healthiness of food available, reduce the halo effect and increase 

consumer trust in the HSR system. This would allow consumers to more 

effectively use the HSR label, while nudging them towards healthier choices than 

they would otherwise make. Consumers making healthier choices, in turn, reduces 

obesity rates and related diseases, thereby protecting human health. A further 

objective of a mandatory FoP labelling system could be to incentivise 

manufacturers to reformulate their foods to be healthier in order to be able to 

display more stars on their HSR label. This would further protect human health. 

Mandatory FoP labelling systems could also prevent deceptive practices. 

Again, HSR labels provide consumers with accurate and noticeable health 

information.228 Such labels, therefore, can prevent manufacturers from hiding or 

failing to disclose nutritional information. The prevention of deceptive practices 

promotes transparency more generally.229  

The list of ‘legitimate objectives’ is non-exhaustive.230 WTO panels and the 

Appellate Body give members a reasonable degree of deference around what 

might be a ‘legitimate objective’.231 Indeed, the preamble of the TBT Agreement 

states that ‘no country should be prevented from taking measures necessary … for 

the protection of human … life or health, … or for the prevention of deceptive 

practices, at the levels it considers appropriate’, subject to the provisions of the 

Agreement.232 Thus, ‘it is up to the Members to decide which policy objectives 

 
 227 The legitimate objectives typically articulated in relation to FoP labelling systems generally 

relate to the provision of information so that consumers can make appropriate dietary choices 
and reduce the risks of diet-related diseases: see Anne Marie Thow et al, ‘Nutrition Labelling 
Is a Trade Policy Issue: Lessons from an Analysis of Specific Trade Concerns at the 
World Trade Organization’ (2018) 33(4) Health Promotion International 561, 565 
(‘Nutrition Labelling is a Trade Policy Issue’).  

 228 Notably, the Appellate Body has ruled that a country-of-origin labelling system for beef and 
pork products (where the animal was born, raised and slaughtered) has the legitimate objective 
of providing consumers with information, in line with the objective of preventing deceptive 
practices: Appellate Body Report, United States — Certain Country of Origin Labelling 
(COOL) Requirements, WTO Docs WT/DS384/AB/R and WT/DS386/AB/R (29 June 2012) 
[453] (‘US — COOL’). See also Appellate Body Report, European Communities — Trade 
Description of Sardines, WTO Doc WT/DS231/AB/R (26 September 2002) [289]–[291] 
(‘EC — Sardines’), where it was accepted that the European Communities’ legitimate 
objective in regulating the use of the word ‘sardine’ on labels was to protect consumers, 
prevent consumer confusion and ensure transparency; Appellate Body Report, US — Tuna, 
WTO Doc WT/DS381/AB/R (n 194) [242], where it was accepted that the US had legitimate 
objectives for a ‘dolphin-safe’ label: to ensure that consumers are not misled or deceived about 
whether tuna is caught in a manner adversely affecting dolphins, and to contribute to the 
protection of dolphins. 

 229 See Makuch (n 179) 230, 242; Steve Keane, ‘Can a Consumer’s Right to Know Survive the 
WTO?: The Case of Food Labeling’ (2006) 16(1) Transnational Law and Contemporary 
Problems 291, 303. Steve Keane suggests that consumers are dissatisfied with the absence of 
mandatory labels because consumers value the information and transparency. 

 230 See TBT Agreement (n 170) art 2.2. 

 231 See Morgan and Goh (n 178) 317. See also Paula O’Brien and Andrew D Mitchell,  
‘On the Bottle: Health Information, Alcohol Labelling and the WTO Technical Barriers to 
Trade Agreement’ (2018) 18(1) QUT Law Review 124, 145.  

 232 TBT Agreement (n 170) Preamble para 6.  
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they wish to pursue and the levels at which they wish to pursue them’.233 In our 

context, it could include economic objectives such as lowering the diet-related 

costs to public healthcare or to the labour market. 

(b) Not More Trade-Restrictive than Necessary to Fulfil That Legitimate 

Objective 

The TBT Agreement does not expressly require that a measure be based on 

scientific justification. Rather, it requires an assessment of whether there is a 

legitimate objective.234 If there is, it mandates that the measure fulfil this objective 

in the least trade-restrictive manner possible.235 

There is no minimum threshold of fulfilment.236 Instead, the measure must be 

capable of making (and indeed make) some contribution towards its objective.237 

The HSR system satisfies this requirement of a de minimis contribution towards 

the objective of providing easy-to-absorb information for consumers to make 

informed choices. It limits manufacturers’ ability to hide or manipulate 

information and may assist with combating obesity and related diseases. 

The TBT Agreement does not prohibit all measures that in some way have a 

‘limiting effect on trade’. 238  Instead, it proscribes ‘unnecessary obstacles’ to 

trade.239 This must be the case, since all technical regulations are, to some degree, 

trade-restrictive. Thus, the ‘trade-restrictiveness of the measure at issue’ is 

assessed for necessity.240 According to the Appellate Body, the TBT Agreement is 

‘concerned with restrictions on international trade that exceed what is necessary 

to achieve the degree of contribution that a technical regulation makes to the 

achievement of a legitimate objective’.241 

The Appellate Body has outlined the following considerations for determining 

whether a measure is ‘more trade-restrictive than necessary’:242 

(i) the degree of contribution made by the measure to the legitimate objective at 

issue; (ii) the trade-restrictiveness of the measure; and (iii) the nature of the risks at 

issue and the gravity of consequences that would arise from non-fulfilment of the 

objective(s) pursued by the Member through the measure.243 

The degree of contribution relative to a legitimate objective is determined 

quantitatively or qualitatively, depending on a measure’s characteristics vis-à-vis 

 
 233 Panel Report, European Communities — Trade Description of Sardines, WTO Doc 

WT/DS231/R (29 May 2002) [7.120] (‘EC — Sardines’).  

 234 TBT Agreement (n 170) art 2.2. 

 235 Ibid. 

 236 Appellate Body Report, US — COOL, WTO Docs WT/DS384/AB/R and WT/DS386/AB/R 
(n 228) [461].  

 237 Appellate Body Report, European Communities — Measures Prohibiting the Importation and 
Marketing of Seal Products, WTO Docs WT/DS400/AB/R and WT/DS401/AB/R (22 May 
2014) [5.228] (‘EC — Seal Products’).  

 238 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [319].  

 239 TBT Agreement (n 170) art 2.2. 

 240 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [319].  

 241 Ibid.  

 242 Ibid [322].  

 243 Ibid. See also Appellate Body Report, US — COOL, WTO Docs WT/DS384/AB/R and 
WT/DS386/AB/R (n 228) [461]; Panel Report, Australia — Tobacco, WTO Docs 
WT/DS435/R and WT/DS441/R and WT/DS458/R and WT/DS467/R (n 190) [7.184]. 
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its design, structure, expected operation and ‘the nature, quantity, and quality of 

evidence available’.244 The Appellate Body has been clear that this analysis might 

be more or less precise, depending on the exact facts at hand.245 

Ascertaining whether a measure is more trade-restrictive than necessary 

involves a comparative analysis. 246  It requires considering ‘the trade-

restrictiveness and the degree of achievement of the objective by the measure at 

issue’,247 compared to an alternative measure that is ‘reasonably available and less 

trade restrictive than the challenged measure’.248 One also factors in the risk of 

non-fulfilment of the legitimate objective,249  assessed in qualitative and/or 

quantitative terms, depending on the type of risk being analysed.250 

The Appellate Body has stated that the ‘weighing and balancing’ of all these 

factors involves a ‘holistic analysis’.251 This may include looking at imprecise and 

qualitative variables with respect to the degree of contribution to a legitimate 

objective, as well as the risks of non-fulfilment.252 These risks must nevertheless 

be given ‘active and meaningful consideration’ when weighing and balancing all 

the relevant factors.253 

It is for the complainant to identify comparable and available alternative 

measures and argue that these are less trade-restrictive.254 The respondent can then 

rebut this by providing arguments and evidence that the challenged measure is not 

more trade-restrictive than is necessary to achieve its contribution toward the 

legitimate objective. 255  The respondent can achieve this by showing that the 

identified alternative measure is not less trade-restrictive.256 

Applied to the HSR system, studies show that interpretative FoP labels can be 

an effective way to convey information to consumers. As noted, such labels may 

help consumers make better-informed decisions. These labels can also operate to 

prevent manufacturers from misleading consumers by manipulating information. 

 
 244 Appellate Body Report, United States — Certain Country of Origin Labelling (COOL) 

Requirements — Recourse to Article 21.5 of the DSU by Canada and Mexico, WTO Docs 
WT/DS384/AB/RW and WT/DS386/AB/RW (18 May 2015) [5.211] (‘US — COOL — 
Recourse to Article 21.5’); Appellate Body Report, EC — Seal Products, WTO Docs 
WT/DS400/AB/R, WT/DS401/AB/R (n 237) [5.211], [5.228].  

 245 Appellate Body Report, US — COOL — Recourse to Article 21.5, WTO Docs 
WT/DS384/AB/RW and WT/DS386/AB/RW (n 244) [5.211].  

 246 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [322]. See also 
Appellate Body Report, US — COOL, WTO Docs WT/DS384/AB/R and WT/DS386/AB/R 
(n 228) [461].  

 247 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [320]. 

 248 Ibid (emphasis in original). See also Panel Report, Australia — Tobacco, WTO Docs 
WT/DS435/R and WT/DS441/R and WT/DS458/R and WT/DS467/R (n 190) [7.32], 
[7.1324] (emphasis in original).  

 249 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [320].  

 250 Appellate Body Report, US — COOL — Recourse to Article 21.5, WTO Docs 
WT/DS384/AB/RW and WT/DS386/AB/RW (n 244) [5.218].  

 251 Ibid [5.211]. 

 252 Ibid. See also Panel Report, Australia — Tobacco, WTO Docs WT/DS435/R and 
WT/DS441/R and WT/DS458/R and WT/DS467/R (n 190) [7.1724].  

 253 Appellate Body Report, US — COOL — Recourse to Article 21.5, WTO Docs 
WT/DS384/AB/RW and WT/DS386/AB/RW (n 244) [5.218].  

 254 Appellate Body Report, US — COOL, WTO Docs WT/DS384/AB/R and WT/DS386/AB/R 
(n 228) [379].  

 255 Ibid.  

 256 Ibid. 
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Manufacturers tend to be concerned with the trade-restrictiveness of mandatory 

FoP labelling systems. One of the main concerns is the potential need to  

comply with several different labelling systems in order to trade in multiple 

jurisdictions.257 That being said, labelling requirements are relatively minimalistic 

in their trade-restrictiveness. They do not, per se, affect how a product is 

manufactured or what its contents are. 

The absence of an effective FoP label increases the risk that consumers might 

not attempt to work out the nutrition value of a product based on its ingredients 

list. They might not have the knowledge, time, patience or skills to do so. 

Employing the behavioural jargon discussed above, consumers are more likely to 

use System 1 (the intuitive decision-making system) in making food choices. 

This can distort their perspective and lead them astray. 

It is difficult to imagine an alternative measure that is reasonably available, less 

trade-restrictive and would be as effective in (1) conveying information to 

consumers and (2) reducing the impact and prevalence of misleading 

representations. 258  It is true that merely providing nutrition information (see 

Figures 7 and 8) is less trade-restrictive. However, when presented in that form, 

nutritional information is much less likely to be noticed, understood, correctly 

interpreted and employed by consumers.259 

 

Figure 7: Nutrition Information for Marmite260 

 

 

 

 

 
 257 See Thow et al, ‘Nutrition Labelling is a Trade Policy Issue’ (n 227) 566.  

 258 See Voon, Mitchell and Gascoigne (n 177) 477, with reference to general nutrition label 
requirements.  

 259 See Gorton et al (n 55) 1364.  

 260 See ‘Marmite Nutrition’, Marmite (Web Page) <https://marmite.co.nz/dig-deep/nutrition/>, 
archived at <https://perma.cc/BJ54-J4G9>.  
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Figure 8: Nutrition Information for Vegemite261 

 

 
 

Similarly, non-interpretative FoP labels, such as a GDA label (as used in 

Thailand: see Figure 5), would likely be less trade-restrictive than the HSR label. 

However, GDA labels are not as effective in increasing consumer literacy or 

helping and nudging consumers to make better decisions.262 In contrast, the HSR 

is an interpretative label. It embodies multiple factors to provide consumers with 

a single indication as to overall healthiness, which consumers can look at and use 

intuitively.  

Thus, requiring the provision of nutrition information or GDAs might be less 

trade-restrictive and reasonably available. But these requirements would not make 

an equivalent contribution towards the legitimate objectives of providing 

consumers with important yet easy-to-interpret information. They are also not as 

effective in preventing manufacturers from deceptively hiding, or failing to 

disclose, nutritional information. The risks related to this are high. 

Voluntary labelling schemes are often portrayed as viable options.263 However, 

our discussion in Part III outlines the ineffectiveness of voluntary schemes such 

as the HSR system in its current form. As implemented, it does not achieve the 

legitimate objective of ensuring that consumers can make informed decisions 

when purchasing food. 

 
 261 See ‘Our Range’, Vegemite (Web Page) <https://vegemite.com.au/our-range/>, archived at 

<https://perma.cc/45R3-DP85>.  

 262 Variyam (n 54) 704–5; Gorton et al (n 55) 1363–4.  

 263 Thow et al, ‘Nutrition Labelling is a Trade Policy Issue’ (n 227) 567. Evidence from the 
Chilean experience of implementing a mandatory interpretative FoP labelling system shows 
that consumers rely heavily on the label and that it has resulted in the reformulation of some 
food products: see Boza, Polanco and Espinoza (n 204) 89–91.  
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Finally, educational campaigns have also been suggested as a less 

trade-restrictive measure.264 Yet, it is questionable whether educational campaigns 

alone could suffice to meet the legitimate objectives of ensuring that consumers 

have the relevant information and effectively disciplining producers.265 After all, 

consumers most often use System 1 automatic and intuitive decision-making when 

making daily purchases, and producers and marketers are well aware of this. It is, 

therefore, dubious whether education alone could effectively ameliorate deceptive 

practices, or whether consumers would act on their recall of an educational 

programme when making real-time purchasing decisions. Therefore, educational 

efforts should only supplement a mandatory interpretative FoP labelling system, 

making it more effective. It should not replace labelling altogether. 

Moreover, there is no reason why a state would only have to use one measure. 

Australia and New Zealand already require ingredients lists and nutrition 

information panels,266 while also running educational campaigns around healthy 

eating and physical exercise. 267  Indeed, the implementation of alternative 

measures in concert with the measure at stake can make that measure more likely 

to be TBT Agreement compliant.268 If a country uses a suite of measures to meet a 

legitimate objective, an opponent cannot argue that one of those is an alternative 

to the other. This is because ‘[s]ubstituting one element of this comprehensive 

policy for another would weaken the policy by reducing the synergies between its 

components, as well as its total effect’.269 

(c) Challenges of Defending a Measure under Article 2.2 

We next discuss two specific, related issues involved in defending a measure. 

The first is the use of evidence. The second is how to frame the legitimate 

objective. 

(i) The Use of Evidence 

The foregoing highlights the importance of getting the design and structure of 

the labelling system correct. This should be done based on scientific and empirical 

evidence drawn from a variety of fields, including biology, behavioural sciences, 

economics and marketing. Otherwise, the chosen measure might not contribute 

towards the legitimate objective, or its contribution might not be commensurate 

with its level of trade-restrictiveness. Furthermore, basing the system on sound 

evidence reduces the likelihood of there being an alternative that addresses the 

 
 264 See O’Brien and Mitchell (n 231) 149.  

 265 Ibid. 

 266 Food Standard 1.2.4 (n 38); Food Standard 1.2.8 (n 38).  

 267 See, eg, ‘Australian Guide to Healthy Eating’, Eat for Health (Web Page, 1 May 2017) 
<https://www.eatforhealth.gov.au/guidelines/australian-guide-healthy-eating>, archived at 
<https://perma.cc/ZA5S-AJY3>; ‘Eating and Activity Guidelines’, Ministry of Health 
(Web Page, 2 August 2018) <https://www.health.govt.nz/our-work/eating-and-activity-
guidelines>, archived at <https://perma.cc/4NN5-MDY4>. Chile’s mandatory FoP label is 
also part of a larger strategy, which includes education initiatives: see Boza, Polanco and 
Espinoza (n 204) 90.  

 268 See von Tigerstrom (n 217) 186.  

 269 Panel Report, Brazil — Measures Affecting Imports of Retreaded Tyres, WTO Doc 
WT/DS332/AB/R (3 December 2007) [172], applied in the TBT context in Panel Report, 
Australia — Tobacco, WTO Docs WT/DS435/R and WT/DS441/R and WT/DS458/R and 
WT/DS467/R (n 190) [7.1528]. See also at [7.1025], [7.1729].  
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legitimate objective in a less trade-restrictive manner. If there were such an 

alternative, the respondent would not be able to show that the absence of the 

measure would entail a significant risk of the legitimate objective not being 

fulfilled. 

It can be challenging to provide the necessary evidence to show the exact 

degree of contribution of a measure towards its legitimate objective. The problem 

that the measure is trying to address might be a new or developing threat.270 

Similarly, the design and structure of the measure might be novel, meaning that 

the evidence possibly does not yet exist.271 Or perhaps there might only be very 

little evidence, which may be of poor quality or based on a different jurisdiction 

with a different culture and/or biological environment. 

In addition, the regulation of public health is complex, affected by multiple 

variables and complementary measures. It might be difficult, or at times 

impossible, to provide evidence on the effects of one particular measure when a 

variety of measures have been implemented and are intended to work in a 

synergistic fashion.272 Moreover, a measure might be implemented as part of a 

long-term strategy. Evidence relating to the short-term effects might be 

misrepresentative. It is also possible that evidence relating to a newly implemented 

measure might be marred by industry response to the measure (eg by changing 

marketing or prices).273 In a similar vein, it can be difficult to provide evidence 

relating to predictions about the future.274 

Nevertheless, to maximise compliance with the TBT Agreement, there needs to 

be a clear link between existing research, the design of the measure and the 

legitimate objective that the measure seeks to achieve.275 This link will have to 

show that the effect of the HSR label on consumer literacy is stronger compared 

to that of ingredients lists and nutrition panels; that there is a positive impact of 

mandatory labels on consumers in terms of trust, a reduction of the halo effect and 

a greater understanding of the food available; that such systems incentivise 

manufacturers to reformulate their goods to be healthier; that the HSR system 

contributes to consumers making informed decisions; and that the HSR system 

contributes to consumers making healthier choices. 

(ii) Framing the Legitimate Objective 

States are given a significant amount of leeway in defining their legitimate 

objectives.276  At the same time, the evidence required regarding a measure’s 

necessity and trade-restrictiveness in comparison to an alternative measure hinges 

on the identified legitimate objective. To fend off any TBT Agreement challenges, 

states should frame their legitimate objectives vis-à-vis existing scientific 

evidence. 

 
 270 See von Tigerstrom (n 217) 186–7.  

 271 Tania Voon, ‘Evidentiary Challenges for Public Health Regulation in International Trade and 
Investment Law’ (2015) 18(4) Journal of International Economic Law 795, 796–7, 806.  

 272 Ibid 796.  

 273 Ibid 807.  

 274 Ibid 806–7.  

 275 Ibid 806. 

 276 See above nn 231–3 and accompanying text.  
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To illustrate, it might be difficult to adduce evidence that the HSR system 

reduces consumption of unhealthy foods and beverages and thereby lowers obesity 

rates. For instance, the positive impact of the HSR system might be 

counterbalanced by other societal and technological developments, and many 

factors can impact obesity rates. Thus, when making the system mandatory, 

Australia and New Zealand could instead state in their policy documents that the 

objective of a mandatory HSR system is to better inform consumers so that they 

can make decisions more effectively. It is not easy to prove causation between 

labelling, purchasing choices and health outcomes. In contrast, it is somewhat 

easier to show the relationship between design choices and packaging literacy.277 

This means that Australia and New Zealand should frame their legitimate 

objective as narrowly as possible. A broadly framed legitimate objective exposes 

them to arguments that a multitude of alternative measures could fulfil the 

objective in question in a less trade-restrictive way. In contrast, the narrower the 

legitimate objective, the less likely that an opponent will be able to show that there 

is a less trade-restrictive measure that could achieve the legitimate objective 

without risking the objective not being fulfilled.278  

While it is beyond the scope of this paper to analyse the trade-restrictiveness of 

the different FoP labelling systems, one can presume that there may be an FoP 

labelling system that is less onerous to calculate and implement. Suffice it to say 

that various FoP labelling systems have different advantages and disadvantages 

for packaging literacy and purchasing choice modulation.279 Australia and New 

Zealand would have to frame their legitimate objective based on the empirical 

advantages of the HSR system. 

An unavoidable potential challenge to the HSR system would be the scientific 

basis behind the selection of factors taken into account (the balancing of good 

ingredients and bad ingredients) and the thresholds used in the algorithm to 

determine the star rating.280 That said, the algorithms are based on Australian and 

New Zealand dietary guidelines,281 which are in turn based on relevant scientific 

studies. There is established research around what food intake (and in what 

quantities) is healthy and unhealthy. This data, though evolving and sometimes 

challenged, is generally accepted by entities such as the World Health 

Organization.282 Moreover, as we have analysed elsewhere, there is an abundance 

 
 277 For example, evidence from the Chilean experience of implementing a mandatory 

interpretative FoP labelling system shows that consumers rely heavily on the label and that it 
has resulted in the reformulation of some food products. However, the current evidence is 
about the influence of the system on consumers’ purchasing behaviour. There is no evidence, 
as of yet, on whether this has led to the reduction of obesity, though this was the primary 
driver of implementing the system: see Boza, Polanco and Espinoza (n 204) 88–9. It is, 
of course, possible that you cannot prove either: see von Tigerstrom (n 217) 186. 

 278 See Thow et al, ‘Nutrition Labelling is a Trade Policy Issue’ (n 227) 568.  

 279 See generally Becher et al (n 106).  

 280 Thow et al, ‘Nutrition Labelling is a Trade Policy Issue’ (n 227) 566–7. See also ibid 1347. 

 281 See Five Year Review Report (n 79) 46–8; National Health and Medical Research Council, 
Department of Health and Ageing (Cth), Australian Dietary Guidelines: Providing the 
Scientific Evidence for Healthier Australian Diets (Report, February 2013); Ministry of 
Health (NZ), Eating and Activity Guidelines for New Zealand Adults (Report, October 2015).  

 282 See, eg, ‘Healthy Diet’, World Health Organization (Web Page, 29 April 2020) 
<https://www.who.int/news-room/fact-sheets/detail/healthy-diet>, archived at 
<https://perma.cc/9HXV-48SW>.  
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of literature on the most effective interpretative FoP labels, including their colour, 

shape, placement on packaging and amount of contained information.283 

All of this underscores that it is vital to undertake continual research about the 

impact of a measure and to take an evidence-based approach to lawmaking and 

policymaking. This is particularly true given that the TBT Agreement states that if 

circumstances or objectives change, technical regulations shall not be maintained 

or should be amended if the new circumstances or objectives could be addressed 

in a ‘less trade-restrictive manner’.284 

4 International Standards 

Article 2.4 of the TBT Agreement states that where relevant international 

standards exist, members must use them to form the basis of their technical 

regulations.285 This is unless ‘such international standards or relevant parts would 

be an ineffective or inappropriate means for the fulfilment of the legitimate 

objectives pursued’.286 

One should note that there is a tension between WTO law, international 

standards developed in other fora and regulation at the domestic and supranational 

level.287 Different interest groups will invoke either international trade law or 

international standards, depending on their perspective.288 This aside, according 

to the TBT Agreement, if a technical regulation is adopted for one of the explicitly 

mentioned legitimate objectives and complies with relevant international 

standards, it is ‘rebuttably presumed not to create an unnecessary obstacle to 

international trade’.289 

There must be a relevant international standard, and the measure at issue must 

be ‘in accordance with’ this.290 A standard is ‘relevant’ if it has ‘bearing upon’ or 

relates to the matter at hand, or is ‘pertinent’ to the domestic regulation.291 There is 

a standard when there is: 

• a document; 

• approved by a recognised body; 

• that provides rules, guidelines or characteristics; 

• for products or related processes and production methods; 

• for common and repeated use; and 

 
 283 Becher et al (n 106).  

 284 TBT Agreement (n 170) art 2.3.  

 285 Ibid art 2.4. 

 286 Ibid.  

 287 On the navigation of this minefield, see, eg, Benn McGrady, ‘EU Lifestyle Policy and 
International Law: A Three-Level Game’ in Alberto Alemanno and Amandine Garde (eds), 
Regulating Lifestyle Risks: The EU, Alcohol, Tobacco and Unhealthy Diets (Cambridge 
University Press, 2015) 263. 

 288 See ibid 269–70.  

 289 TBT Agreement (n 170) art 2.5.  

 290 Panel Report, Australia — Tobacco, WTO Docs WT/DS435/R and WT/DS441/R and 
WT/DS458/R and WT/DS467/R (n 190) [7.262].  

 291 Appellate Body Report, EC — Sardines, WTO Doc WT/DS231/AB/R (n 228) [229]–[230].  
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• compliance with these rules, guidelines or characteristics is not 

mandatory.292 

A standard is international when it is created by a body ‘that has recognized 

activities in standardization and whose membership is open to the relevant bodies 

of at least all [WTO] Members’293 ‘at every stage of standards development’294 on 

‘a non-discriminatory basis’.295 

Australia and New Zealand work together with the Codex Alimentarius 

Commission (‘CAC’) to develop technical regulations.296 The CAC is a joint 

initiative of the Food and Agricultural Organization of the United Nations and the 

World Health Organization.297 This initiative creates voluntary international food 

standards, guidelines and codes of practice concerning the safety, quality and 

fairness of international food trade.298 

The CAC is an internationally recognised standard-setting body.299 The CAC 

has a general standard and guidelines that relate to information disclosures for 

pre-packaged foods.300 These only pertain to basic information that must be placed 

on food packaging. At the time of writing,301 the CAC did not have a standard on 

FoP nutrition labelling. 

The Codex General Standard for the Labelling of Prepackaged Foods 

(‘Labelling Standard’) requires that certain information be displayed on a 

product’s packaging.302 This includes the name of the food, a list of ingredients, 

net contents and drained weight, name and address of manufacturer, country of 

origin, and important dates and storage instructions.303 

 
 292 TBT Agreement (n 170) annex 1, para 2. This formulation of the criteria for a standard is 

drawn from Panel Report, Australia — Tobacco, WTO Docs WT/DS435/R and WT/DS441/R 
and WT/DS458/R and WT/DS467/R (n 190) [7.281].  

 293 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [359].  

 294 Ibid [374], quoting Decisions and Recommendations Adopted by the WTO Committee on 
Technical Barriers to Trade since 1 January 1995, WTO Doc G/TBT/1/Rev.10 (9 June 2011) 
annex B (‘Decision of the Committee on Principles for the Development of International 
Standards, Guides and Recommendations with Relation to Articles 2, 5 and Annex 3 of the 
Agreement’) [6] (‘TBT Committee Decision’). 

 295 Appellate Body Report, US — Tuna, WTO Doc WT/DS381/AB/R (n 194) [375], quoting 
TBT Committee Decision, WTO Doc G/TBT/1/Rev.10 (n 294) [6]. 

 296 Australia and New Zealand thereby satisfy art 2.6 of the TBT Agreement.  

 297 ‘Codex Alimentarius’, Food and Agriculture Organization of the United Nations (Web Page) 
<http://www.fao.org/food-safety/food-control-systems/policy-and-legal-frameworks/codex-
alimentarius/en/>, archived at <https://perma.cc/9Y8D-YR39>. 

 298 ‘About Codex Alimentarius’, Codex Alimentarius: International Food Standards (Web Page) 
<http://www.fao.org/fao-who-codexalimentarius/about-codex/en/>, archived at 
<https://perma.cc/7F6J-FPUB>.  

 299 The CAC is specifically named as a relevant international standard-setting body in art 3.4 the 
SPS Agreement.  

 300 See, eg, Codex Alimentarius Commission, General Standard for the Labelling of 
Prepackaged Foods, CAC Doc CXS 1-1985 (2018); Codex Alimentarius Commission, 
Guidelines on Nutrition Labelling, CAC Doc CAC/GL 2-1985 (2017); Codex Alimentarius 
Commission, Guidelines for Use of Nutrition and Health Claims, CAC Doc CAC/GL 23-1997 
(2013). 

 301 ‘The CAC has approved ongoing work for international guidance on front-of-pack (FoP) 
nutrition labelling’: Anne Marie Thow et al, ‘Global Governance of Front-of-Pack Nutrition 
Labelling: A Qualitative Analysis’ (2019) 11(2) Nutrients 268:1–14, 1. See also Boza, 
Polanco and Espinoza (n 204) 94–5.  

 302 General Standard for the Labelling of Prepackaged Foods, CAC Doc CXS 1-1985 (n 300). 

 303 Ibid cls 4.1–4.5, 4.7. 
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There are also the Codex Guidelines on Nutrition Labelling,304 which mandate 

nutrient declarations when nutrition claims are made. 305  For example, let us 

assume that a producer would like to employ a statement that suggests a food has 

particular nutritional properties. This statement may relate to the energy value or 

the content of protein, fat, carbohydrates, vitamins or minerals of the food 

(‘nutrition claim’).306 Such a statement should be accompanied by a ‘standardized 

statement or listing of the nutrient content of a food’ (‘nutrient declaration’).307 

Therefore, a nutrition claim such as ‘low in fat’ would have to be accompanied by 

a nutrient declaration of the actual fat content. 

There are also the Codex Guidelines for Use of Nutrition and Health Claims, 

which deals with the use of nutrition and health claims in food labelling and 

advertising.308  It refers to the Codex Guidelines on Nutrition Labelling.309 

It additionally gives ranges for when ‘free’ and ‘low’ can be used with respect to 

energy, fat, saturated fat, cholesterol, sugars and sodium.310  Furthermore, 

it stipulates when the terms ‘source’ and ‘high’ can be used with respect to protein, 

vitamins and minerals, and dietary fibre.311 Moreover, it regulates when health and 

dietary claims, as well as ‘non-addition’ and comparative claims, can be made.312 

One might conclude that the CAC standard and guidelines outlined in the 

foregoing are relevant because they have bearing upon the HSR system. They are, 

after all, about labelling food products. However, as set out in Table 1, this is not 

the case. 

 

  

 
 304 Guidelines on Nutrition Labelling, CAC Doc CAC/GL 2-1985 (n 300).  

 305 Ibid cl 3.1.1.  

 306 Ibid cl 2 (definition of ‘nutrition claim’). 

 307 Ibid cl 2 (definition of ‘nutrient declaration’). 

 308 Guidelines for Use of Nutrition and Health Claims, CAC Doc CAC/GL 23-1997 (n 300).  

 309 Ibid ss 3–4, 8.1.5. 

 310 Ibid 3 (Table of conditions for nutrient content claims). 

 311 Ibid. 

 312 Ibid ss 6–9. 
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Table 1: Relevant CAC Standard and Guidelines and their Applicability to FoP 

Labelling 

 

 

The Labelling Standard has some beyond-standard recommendations.313 These 

state that ‘[a]ny information or pictorial device written, printed, or graphic matter 

may be displayed in labelling’.314 This is under the condition that the information 

or device is consistent with the mandatory requirements of the 

Labelling Standard315 and does not make claims that are ‘false, misleading or 

deceptive or [are] likely to create an erroneous impression regarding its character 

in any respect’.316 

The Codex Guidelines on Nutrition Labelling also make statements about 

‘supplementary nutrition information’, which ‘is intended to increase the 

consumer’s understanding of the nutritional value of their food and to assist in 

interpreting the nutrient declaration’.317 It states that such information ‘should  

be optional’, given only in addition to the nutrient declaration.318 There is an 

 
 313 General Standard for the Labelling of Prepackaged Foods, CAC Doc CXS 1-1985 (n 300).  

 314 Ibid cl 7.1. 

 315 Ibid. 

 316 Ibid cl 3.1.  

 317 Guidelines on Nutrition Labelling, CAC Doc CAC/GL 2-1985 (n 300) cl 5.  

 318 Ibid.  

Standard/Guidelines Applicability to FoP Labelling 

Codex General Standard for the 

Labelling of Prepackaged Food 

Requires that packaging have: the food name, an 

ingredients list, net contents and drained weight, name and 

address of manufacturer etc, country of origin, important 

dates and storage instructions, and similar information. 

Applicability: Not relevant for interpretative FoP 

labelling. 

Codex Guidelines on  

Nutrition Labelling 

Requires that nutrition claims be accompanied by nutrient 

declarations (‘standardized statement or listing of the 

nutrient content of a food’). 

Applicability: Not relevant for a visual and qualitative 

FoP label such as the HSR. However, may be relevant for 

a GDA FoP label, as these labels are quantitative 

(see Figure 1 and Figure 5). 

Codex Guidelines for Use of 

Nutrition and Health Claims 

Gives ranges for when ‘free’ and ‘low’ can be used with 

respect to energy, fat, saturated fat, cholesterol, sugars and 

sodium. 

Stipulates when the terms ‘source’ and ‘high’ can be used 

with respect to protein, vitamins and minerals, and dietary 

fibre. 

Regulates use of comparative, ‘non-addition’, health and 

‘healthy diet’ claims. 

Applicability: Ineffective or inappropriate to fulfil the 

legitimate objectives pursued. 
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exception ‘for target populations who have a high illiteracy rate and/or 

comparatively little knowledge of nutrition’.319 For these populations, ‘food group 

symbols or other pictorial or colour presentations may be used without the nutrient 

declaration’.320 As discussed above, evidence suggests that the average consumer 

has low packaging literacy. They use System 1 intuitive reasoning and do not 

understand ingredients lists and nutrition tables. They also often do not have the 

necessary attention span or time to read nutrition tables and panels. Thus, 

the nature of such supplementary information should be reconsidered. 

The Codex Guidelines on Nutrition Labelling further states that consumer 

educational programmes should complement supplementary nutrition information 

‘to increase consumer understanding and use of the information’.321 There is a 

body of evidence illustrating that non-mandatory labels, constructed incorrectly 

and without complementary educational programmes, are less helpful for 

consumers of low socio-economic status (generally those with lower literacy and 

lesser nutritional knowledge).322 Hence, one could argue that mandatory labelling, 

developed based on evidence about FoP labelling literacy and implemented in 

conjunction with educational programmes, would satisfy the Codex Guidelines on 

Nutrition Labelling. 

Overall, the Labelling Standard and the two guidelines are ‘ineffective or 

inappropriate means for the fulfilment of the legitimate objectives pursued’.323 

They are ineffective as they cannot accomplish the pursued legitimate objective  

of providing consumers with easily absorbable nutrition information. 324  

The Labelling Standard and the guidelines are also inappropriate as they are not 

‘specially suitable’ for ensuring that consumers can more readily make informed 

 
 319 Ibid. 

 320 Ibid.  

 321 Ibid.  

 322 Colmar Brunton, Health Star Rating Monitoring and Evaluation: Report Commissioned by 
the Health Promotion Agency (Report, January 2016) 29; Tracey Ellis and Jacqui Yip, 
Auckland Regional Public Health Service, Submission No 103 to Health Star Rating Advisory 
Committee, Five Year Review of the Health Star Rating System (7 July 2017) 
<https://www.arphs.health.nz/our-resources/five-year-review-of-the-health-star-rating-
system/download?files=1529>, archived at <https://perma.cc/AX3E-HBAH>; ‘Health Star 
Rating New Consumer Research’, NZ Nutrition Foundation (Web Page, 27 August 2018) 
<https://nutritionfoundation.org.nz/nutrition-facts/nutrition-a-z/health-star-rating-new-
consumer-research>, archived at <https://perma.cc/SC2Z-9L2P>; Catherine Gordon, 
Nicola Stokell and Chantelle Watt, TNS New Zealand, Health Star Rating Consumer 
Research and Message Testing: Report Commissioned by the Health Promotion Agency 
(Report, October 2015) 9, 20–1; Manon Egnell et al, ‘Objective Understanding of Nutri-Score 
Front-of-Package Nutrition Label According to Individual Characteristics of Subjects: 
Comparisons with Other Format Labels’ (2018) 13(8) PLoS One e0202095:1–16, 11 
(‘Objective Understanding of Nutri-Score Front-of-Package Nutrition Label’). See also 
Stephen S Lim et al, ‘Prevention of Cardiovascular Disease in High-Risk Individuals in Low-
Income and Middle-Income Countries: Health Effects and Costs’ (2007) 370(9604) Lancet 
2054. ‘The higher the individual’s education relative to his or her peers, the lower is the 
probability of the individual being obese’: Marion Devaux et al, ‘Exploring the Relationship 
between Education and Obesity’ [2011] (1) OECD Journal: Economic Studies 121, 140.  

 323 Appellate Body Report, EC — Sardines, WTO Doc WT/DS231/AB/R (n 228) [274], quoting 
TBT Agreement (n 170) art 2.4. 

 324 Appellate Body Report, EC — Sardines, WTO Doc WT/DS231/AB/R (n 228) [285], citing 
Panel Report, EC — Sardines, WTO Doc WT/DS231/R (n 233) [7.116].  
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decisions.325  They are not designed to help the consumer judge the overall 

nutritional quality of the food. 

Where there is no relevant international standard or if a WTO member opts not 

to follow a relevant international standard, and if the proposed regulation may have 

a significant effect on trade, the WTO member must notify other members of the 

proposed regulation.326 The notification should give enough time for comments to 

be made and for the regulation to be considered before implementation.327 

The notification should include the products to be covered by the proposed 

regulation and an indication of its objective and rationale.328 Once implemented, 

there must be a reasonable period before the measure enters into force, to ‘allow 

time for producers in exporting Members, and particularly in developing country 

Members, to adapt their products or methods of production to the requirements of 

the importing Member’.329 

In light of the conclusion that an FoP labelling system goes beyond any 

international standard, Australia and New Zealand would have to notify other 

members prior to making the HSR system mandatory. Before doing so, 

they should be clear about their legitimate objectives and how these relate to 

existing research, and tailor the HSR system around these objectives and research. 

V CONCLUDING THOUGHTS 

The past 30 years are characterised by rising trade liberalisation, consequential 

changes in diet, increases in pre-packaged food and an upsurge in obesity rates 

and non-communicable diseases. To counter this, many countries have introduced 

interpretative FoP labelling schemes, designed to nudge consumers towards 

healthier choices. As part of this movement, Australia and New Zealand 

introduced the HSR system in 2014. 

One of the main flaws of the HSR scheme is that it is voluntary. This allows 

manufacturers to label only their healthier products. Unhealthy foods seldom have 

an HSR label, yet consumers do not read into this absence as negatively as one 

would assume. Instead, consumers either presume average quality or may be 

influenced by the halo effect. As a result, consumers cannot develop a correct 

overall impression of the food and beverage market. On top of this, there is a 

natural scepticism towards a self-regulated system.  

Therefore, we argue that the HSR system should be mandatory for all 

pre-packaged food. In line with this proposal, we submit that there should be 

extensions for small businesses that will allow them more time for redesigning and 

repackaging. 

Our analysis shows that a mandatory HSR system would likely be compliant 

with WTO law. This is particularly true if Australia and New Zealand narrowly 

frame their legitimate objective as, for example, to ensure effective 

communication of nutrition-related information to consumers. This would make it 

 
 325 Appellate Body Report, EC — Sardines, WTO Doc WT/DS231/AB/R (n 228) [285], citing 

Panel Report, EC — Sardines, WTO Doc WT/DS231/R (n 233) [7.116]. 

 326 TBT Agreement (n 170) art 2.9.2. 

 327 Ibid art 2.9.4.  

 328 Ibid art 2.9.2. 

 329 Ibid art 2.12. There is an exception where measures are being taken to deal with ‘urgent 
problems of safety, health, environmental protection or national security’: at art 2.10.  
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easier to show that the measure fulfils the objective in the least trade-restrictive 

manner possible. 

Notably, the TBT Agreement states that members  

shall give positive consideration to accepting as equivalent technical regulations of 

other Members, even if these regulations differ from their own, provided they are 

satisfied that these regulations adequately fulfil the objectives of their own 

regulations.330  

The SPS Agreement has a similar provision. 331  Thus, Australia and 

New Zealand might have to recognise the substantively equivalent measures of 

other members. 

For a TBT measure, which we have argued FoP labelling standards constitute, 

Australia and New Zealand would only have to ‘give positive consideration’ about 

the matter.332 As indicated in this article, there are many other interpretative FoP 

labelling schemes around the world. However, the TBT Agreement leaves 

significant leeway in the determination of whether equivalent schemes ‘adequately 

fulfil the objectives of [members’] own regulations’.333 

Interestingly, while a narrowly framed legitimate objective means that it is 

easier to show that there is no less trade-restrictive measure, it opens the door to 

recognising measures that are not more trade-restrictive. If the legitimate 

objectives are to ensure that consumers have the necessary information to make 

informed decisions and that consumers are not misled, these objectives are also 

potentially met by the MTL or other interpretative FoP labelling systems.334 

Indeed, empirical evidence shows that the HSR is not the most powerful 

interpretative FoP label for effectively conveying information.335 Confusing the 

matter, Australia and New Zealand have already considered and rejected the MTL 

system. They may, nevertheless, have to recognise the MTL system as an 

equivalent technical regulation on imported products. 

On the one hand, recognition of other FoP labelling systems may make the HSR 

system less effective for consumers. This is so since consumers will have to 

understand more than one label. On the other hand, the more foreign FoP labelling 

systems that Australia and New Zealand recognise as substantively similar,  

the less likely that they would be accused of being non-compliant with the 

TBT Agreement. To deem another interpretative FoP label as inadequate to fulfil 

their legitimate objectives, Australia and New Zealand would have to provide 

evidence that the HSR scheme specifically addresses their legitimate objectives 

but the other label does not. Striking the appropriate balance between these 

competing considerations calls for further empirical investigation. 

One additional issue that requires further attention is the capacity of the 

Australian and New Zealand governments to monitor compliance with a 

 
 330 Ibid art 2.7.  

 331 SPS Agreement (n 168) art 4.1.  

 332 TBT Agreement (n 170) art 2.7.  

 333 Ibid. 

 334 See, eg, Poon et al (n 58) 577–80.  

 335 An FoP label that we have not discussed in this paper, but which appears to be very promising, 
is the French Nutri-Score, introduced in 2017: see Egnell et al, ‘Objective Understanding of 
Nutri-Score Front-of-Package Nutrition Label’ (n 322) 12; Egnell et al, ‘Objective 
Understanding of Front-of-Package Nutrition Labels’ (n 58) 12.  
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mandatory scheme. This would likely impose a significant cost. Educating 

manufacturers and consumers increases this cost. On top of this, there would be a 

need to implement an auditing system. Without adequate auditing and 

enforcement of the scheme, manufacturers might act dishonestly. Dishonest 

conduct would have to be met by punishments capable of deterring misleading or 

deceptive behaviour. Enforcement costs may be not trivial. 

At the end of the day, manufacturers will always have an incentive to gain a 

competitive advantage by pushing the edges of the law. They might be tempted to 

break through the edges if deterrence levels are insufficient or if the chances of 

being caught are low.336 A mandatory FoP labelling system can only be one piece 

of a larger regulatory machine, which must stay dynamic.  

A mandatory FoP labelling system should ensure that manufacturers ‘play fair’. 

It should further guarantee that consumers have all the information they need to 

make choices. It should also nudge citizens towards healthier lifestyles. 

Accounting for international trade law, Australia and New Zealand should be able 

to confidently implement a mandatory HSR system. 

  

 

 
 336 As discussed with respect to country of origin labelling in Shmuel I Becher and Jessica C Lai, 

‘In Consumer Protection We Trust? Re-thinking the Legal Framework for Country of Origin 
Cases’ (2018) 55(3) San Diego Law Review 539.  


