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Director’s Message
I am delighted to say that the New South Wales Electoral Commission,
Victorian Electoral Commission and Melbourne Law School have committed
to funding the Electoral Regulation Research Network for another three years
(2018-2021). This milestone is the result of the efforts of many, in particular,
the Network’s convenors and editors; its Administrator; and its Governance
Board.
At this juncture, it may be useful to be reminded of the rationale of the
Network. An essential starting point is, of course, its founding document
which provides that ‘(t)he purpose of the Network is to foster exchange and
discussion amongst academics, electoral commissions and other interested
groups on research relating to electoral regulation’. And one could also turn
to the activities organized since its establishment in 2012: more than 70
seminars and workshops; 44 working papers; 11 biennial newsletters; and
two rounds of grants under its Research Collaboration Initiative.
These are not unimportant facts. But they do pose the question: what is the point of fostering exchange and
discussion on research relating to electoral regulation?
This brings us to the larger purposes served by the Network. There is one that harks back to the Enlightenment
– the advancement of knowledge through open inquiry and discussion with the pursuit of knowledge valued
in itself. The goal would seem to have particular purchase when it comes to institutions of self-government
as elections undoubtedly are (should be).
There are other instrumental – no less significant – purposes. There is the goal of enhancing public policy
in relation to electoral regulation through the activities of the Network, a matter of importance given the
complexity of questions thrown up by such regulation (normative, descriptive, explanatory). Another - more
diffuse - instrumental goal is one that has been emphasized by a range of thinkers from John Stuart Mill
onwards: contributing to what Ralph Milliband dubbed ‘the practice and habit of democracy’. The insight
underlying this often-neglected goal is that institutions, structures and regulation, however well designed,
will not in themselves provide for the survival, let alone flourishing of democracy – a democratic culture is
critical.
Viewing the Network’s activities in light of these purposes should hopefully allow it to realize its greater
potential.

Associate Professor Joo-Cheong Tham, Melbourne Law School
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Electoral News
•

is attainted of treason, or has been convicted and
is under sentence, or subject to be sentenced,
for any offence punishable under the law of the
Commonwealth or of a State by imprisonment for
one year or longer; or

•

is an undischarged bankrupt or insolvent; or

•

holds any office of profit under the Crown, or any
pension payable during the pleasure of the Crown
out of any of the revenues of the Commonwealth;
or

•

has any direct or indirect pecuniary interest in
any agreement with the Public Service of the
Commonwealth, otherwise than as a member
and in common with the other members of an
incorporated company consisting of more than
twenty-five persons;

•

shall be incapable of being chosen or of sitting
as a senator or a member of the House of
Representatives.

Section 44, disqualification and dual
citizenship matters
Since the April 2017 ERRN newsletter, as many as
a 10 current Members of Parliament have revealed
they may have been ineligible to stand for election
due to the disqualification provisions relating to dual
nationality in s44 of the Australian Constitution. Some
commentators have deemed this the “2017 Australian
constitutional crisis”, although pending High Court
decisions are not the first time s44 has been tested (see
Sykes vs Cleary (1992) HCA 60. The case notes section
in this newsletter reports on the hearings by the Full
Court of the High Court of Australia, sitting as the Court
of Disputed Returns, on Senator Malcolm Roberts (22
September 2017) together with references concerning
three other Senators (Senator Matt Canavan, Senator
Nick Xenophon and Senator Fiona Nash), two former
Australian Greens Senators (Senator Scott Ludlam and
Senator Larissa Waters) and one member of the House
of Representatives (Deputy Prime Minister Barnaby
Joyce), which commenced on 10 October 2017. In this
section, the newsletter documents factual developments
relating to s44 and other relevant commentary.
What is s44?
Under s44 of the Constitution, candidates intending to
nominate for election to the Australian Parliament must
ensure that they are qualified, and not disqualified,
to stand for election under the provisions of the Act.
Specifically, s44 provides that any person who;
•
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is under any acknowledgment of allegiance,
obedience, or adherence to a foreign power, or
is a subject or a citizen or entitled to the rights
or privileges of a subject or a citizen of a foreign
power; or

Section 44(i) of the Constitution applies to three
categories of persons:
•

a person who is under any acknowledgment of
allegiance, obedience or adherence to a foreign
power;

•

a subject or a citizen of a foreign power; and

•

a person who is entitled to the rights or privileges
of a subject or a citizen of a foreign power.

Candidates for election are responsible for taking steps
to renounce citizenship and these procedures vary from
country to country, as the news section documents.
The AEC advises candidates to contact the relevant
government, Embassy or High Commission to determine
current laws.
Further, the AEC plays no role in assessing candidate
eligibility. The Attorney General’s Department administers
the Constitution and the AEC “cannot disqualify a
candidate relying on the operation of s44 of the
Constitution”. The AEC is subject to the requirements of
the Commonwealth Electoral Act 1918 (Cwth). Section
172 of the Act sets “out the only grounds upon which
the AEC is able to reject a nomination of a candidate.
Those grounds do not include disqualifying a
candidate under the Constitution. Any disqualification
of a candidate due to the operation of section s44 of
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the Constitution can only be determined by the High
Court after an election”.
What has happened?
In August 2017 Senators Scott Ludlam and Larissa
Waters, Co-Deputy Leaders of the Australian Greens,
voluntarily resigned their seats. The parliament referred
their cases to the High Court in early August, together
with those of Deputy Prime Minister Barnaby Joyce and
Senator Matt Canavan, both of whom were National
Party ministers in the Turnbull Government at the time,
as well as Senator Malcolm Roberts of One Nation.
The cases of Nationals Deputy Leader Senator Fiona
Nash and Senator Nick Xenophon, leader of the Nick
Xenophon Team, were referred by the Senate on 4
September to the High Court. While Canavan resigned
from Cabinet in September, Joyce and Nash have
remained in Cabinet with the support of Prime Minister
Turnbull.
A directions hearing began in the High Court as Court of
Disputed Returns on 24 August for the cases of Joyce,
Canavan, Roberts, Ludlam and Waters. This is covered in
the case notes section. The government requested that
these cases be heard by the Full Court in early September,
but they were heard over three days from 10 October.
Scott Ludlam
In July 2014 Senator Ludlam announced that, following
a request by John Cameron to search the New Zealand
Department of Internal Affair’s citizenship registry, that
he had not renounced his New Zealand citizenship
prior to this election to Parliament and that he would
resign. It is expected that he will be disqualified by the
High Court once the case resumes; in this event, his
replacement is likely to be decided by a recount based
on the 2016 federal election results, and his replacement
to be Jordan Steele-John, a 22-year old Greens candidate
who, if elected, will become Australia’s youngest ever
Senator.
Larissa Waters
Following Ludlam’s revelations, in late July 2017 Larissa
Waters announced that she held Canadian citizenship
as a result of being born in Canada before returning
to Australia as a baby. Her seat may be filled by a
recount, which may lead to former Democrat Senator
Andrew Bartlett, who stood as Greens candidate at the
2016 federal election, being re-elected to the Senate,
although Waters is arguing that she is ineligible but
would like to return to the Senate.
Matthew Canavan

4

In July 2017 Canavan resigned the ministerial portfolios
of Minister for Resources and Northern Australia after
learning that he may be an Italian citizen. Canavan’s
mother was apparently prompted by Ludlam’s and
Water’s dual citizenship cases to alert Canavan that
she had registered her son as an Italian resident abroad
with the Italian Consulate in Brisbane in 2006. Later
however, in August 2017, Canavan admitted that he had
probably be an Italian citizen since the age of two. The
government referred Canavan’s case to the High Court
alongside Ludlam and Waters. He has not voted in the
Senate since August pending the outcome of the High
Court proceedings.
Malcolm Roberts
In August, One Nation Senator Malcolm Roberts, who
was born in India to British parents, was revealed to have
held British citizenship at the age of 19. He claims that
he renounced this citizenship but subsequent facts
emerged casting doubt on the veracity of his efforts.
As covered fully in the case notes on Roberts [2017] HCA
39, Keane J found that, at the time of his election, Roberts
was a British citizen, would have reasonably known that
he was a British citizenship and could have, but did not,
take steps to renounce his citizenship.
It is likely that Roberts replacement in the Senate
will Fraser Anning, who recently had bankruptcy
proceedings against him withdrawn.
Barnaby Joyce
In August 2017, Deputy Prime Minister and Nationals
Leader Barnaby Joyce revealed that the New Zealand
government had informed him that he might be a citizen
of New Zealand by descent from his father; “he stated
that he was “shocked to receive this information”.
At his request, the government moved in the House of
Representatives that Joyce’s position be referred to the
High Court as Court of Disputed Returns, which was
carried with all-party support”. Joyce has not resigned
from his ministerial offices and will continue to vote in
Parliament.
Fiona Nash
Following Joyce’s revelations, Senator and Nationals
Deputy Leader Fiona Nash revealed that she may be
a dual British citizen owing to her father’s Scottish
nationality. She has not stood aside from her duties in
the Senate. Her case was referred to the High Court on
4 September.
Nick Xenophon
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Also in August 2017, Nick Xenophon was advised by
British authorities that he was a British Overseas Citizen,
a form of British citizenship that does not automatically
confer the holder with a right to live in the United
Kingdom. Xenophon acquired this citizenship through
his father, an ethnic Greek who was born in Cyprus
when the territory was under British rule. His case was
also referred to the High Court of 4 September 2017. In
October 2017 Xenophon announced his resignation
to contest a seat at the 2018 South Australian state
election.
Other matters
The dual citizenship saga has also prompted several
other high-profile Members of Parliament to issue
clarifications around their citizenship status, including
former Prime Minister Tony Abbott, Opposition Leader
Bill Shorten, Labor Senator Penny Wong, Minister for
Finance and Senator Mathias Cormann and Greens
Leader and Senator Richard Di Natale. Further, in
August Senator Derryn Hinch revealed that while he
had renounced his New Zealand citizenship he was
still receiving a pension through US Social Security,
having worked in the US in the 1980s. Senator Katy
Gallagher also clarified that she was not entitled to
Ecuadorian citizenship given her mother’s status – she
is a British citizen born in Ecuador to British parents.
Commentary
There has been considerable discussion about the dual
citizenship saga both in the media and in academia.
Addressing the National Press Club, Professor George
Williams said that the debate over “section 44 also
reveals deeper problems. The section is out-ofdate and over-broad. As a result, it leaves the fate of
Australia’s federal parliamentarians subject to the laws
of other nations. This is hardly consistent with our
sovereignty or the stability of our democratic system”.
Professor Williams also expressed doubt that the High
Court would share Prime Minister Turnbull’s confidence
that Barnaby Joyce was entitled to sit in Parliament. In
addition, writing for the Conversation, Professor Anne
Twomey has discussed the legality of decision making
by the ministers who eligibility to sit in Parliament is
currently being tested by the High Court, including
the ‘de factor officer’ doctrine. These matters were also
addressed in an ERRN seminar on 17 October 2017 at the
NSW Parliament.
Professor John Warhurst has also called the dual
citizenship controversy… “a debacle for our political
system. Whatever your position on Section 44 of the
Constitution it is undeniable that our whole system has
coped poorly. It has revealed the extreme limitations of
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our political structures and the individual people who
inhabit them. The structures are the parliamentary and
political party systems as well the High Court and the
media; the individuals include many of those caught
up in the controversy as well as our senior political
leaders”.
Challenge to David Gillespie’s election, Member for
Lyne
In early late October Labor launched a challenge against
Assistant Health Minister David Gillespie’s eligibility
to sit in Parliament on the basis that he may have
an indirect financial interest in the Commonwealth,
which are grounds for disqualification under s44 of the
Constitution as documented at the beginning of the
newsletter. Gillespie and his wife own a small suburban
shopping complex in Port Macquarie and lease one of
the stores to an Australia Post licensee. Dr Gillespie’s
case differs from those of the other seven because the
challenge was brought under the Common Informers Act
by Peter Alley, who was the Labor candidate Dr Gillespie
defeated at the 2016 federal election in Lyne Division.
Bell J referred the case to the full bench of the High
Court in late September 2017 – see case notes for further
commentary.
Australian Marriage Survey
Although not specifically related to electoral regulation,
the Australian Bureau of Statistics (ABS) is undertaking
the voluntary Australian Marriage Law Postal Survey.
The Treasurer, under the Census and Statistics Act
1905, “directed the Australian Statistician to collect
and publish statistical information from all eligible
Australians on the Commonwealth electoral roll,
about their views on whether or not the law should
be changed to allow same-sex couples to marry.
The survey asks one question: should the law be
changed to allow same-sex couples to marry?” Survey
materials have been mailed to eligible Australians on
the Commonwealth electoral roll. Survey results will be
released on 15 November 2017 on the ABS’s website.
The survey was subject to two unsuccessful High
Court challenges; the High Court released a summary
judgement in late September 2017. Independent MP
Andrew Wilkie, and separately Australian Marriage
Equality Ltd, challenged the survey on the basis that
the Parliament did not have the power to pay the ABS
to conduct the marriage survey.
Several reports and polls suggest that voter turnout for
the marriage survey is likely to be high, exceeding the
64 percent of Irish electors who cast a vote in 2015 Irish
constitutional referendums. As of 29 September 2017,
9.2 million people have sent in their vote, representing
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a turnout of approximately 57.5 percent.
There have also been several reports about ‘missing’ or
‘misdirected’ marriage survey ballot papers, or people
receiving surveys for people who are deceased or no
longer at an address. In response, the AEC has advised
that “the electoral roll is dynamic and constantly
changing, with many thousands of Australians moving
every week. While the AEC conducts ongoing activities
to assist electors to correctly maintain their enrolment,
where electors have not maintained their address in
a timely fashion their survey may be sent to their old
address. It remains the responsibility of every eligible
elector to maintain their enrolment for their current
address”.

counting of House of Representatives ballot papers;
currently the AEC scans Senate ballot papers.
In addition, as part of the 2016 federal election inquiry
the committee is investigating political donations. It
released a discussion paper about political donations
in September 2017. Public submissions were open until
late September 2017. The discussion paper flagged that
“political campaigns have evolved beyond those in
1983 when the donation provisions were included
in the Commonwealth Electoral Act 1918 (the Act).
Consequently, the committee is also seeking comment
from submitters on the context in which campaigns are
fought and political donations received”. The JSCEM is
expected to table its final report in late 2017/early 2018.

Timing of next federal election

Federal redistributions

The next federal must be held between 14 August 2018
and 18 May 2019 for half of the Senators (from the States)
and on or before 2 November 2019 for the House of
Representatives and the Senators from the territories.
There is some speculation about the timing; some
sources, including the ABC’s Anthony Green, have
written that the most likely date for the next federal
election is sometime in October/November 2018, as
a later poll would clash with the NSW state election
(March 2019), and the government is unlikely to call an
election during the December/January holiday period
or in the immediately months prior to or following
the 2019 NSW state election. As a consequence of this
timing, Antony Green has discussed the timing of the
2018 Victorian state election, and how it might be
‘moved’ to accommodate a potential federal poll.

Redistributions commenced on 4 September 2017 for
Victoria, South Australia and the Australian Capital
Territory. The Australian Electoral Commissioner, Tom
Rogers, announced the determination in September
based on the most recent official population figures
for the Commonwealth published and provided by the
Australian Statistician. Rogers said “the figures show
the population has increased sufficiently to result in
Victoria and the ACT each increasing their entitlement
by one seat. At the same time, the entitlement for
South Australia will decrease by one seat”. Victoria’s
entitlement will increase from 37 to 38 seats, the ACT’s
from two to three seats whereas South Australia’s will
decrease from 11 to ten seats. Overall, the number of
seats in the House of Representatives will increase from
150 to 151 at the next federal elections.

Commonwealth JSCEM – inquiry into 2016 federal
election, and interim reports

In September 2017 the names and boundaries for
Tasmania’s federal electoral Divisions were announced.
Changes were made to the boundaries of all five of
Tasmania’s federal electoral Divisions. The previous
Division of Denison will become from November 2017
the Division of Clark. Further, like Tasmania, Queensland
has undergone an electoral review because seven years
have lapsed between this and the previous re-division.
Queensland remains entitled to 30 electoral Divisions.

The Commonwealth JSCEM is currently inquiring into
the 2016 federal election. The committee received this
reference in September 2016. As part of the inquiry, the
committee has issued three interim reports; interim
reports one and two, on authorisation requirements for
political advertising and foreign donations respectively,
were covered in the April 2017 ERRN newsletter.
In June 2017 the JSCEM issue a third interim report
on modernising the Australian Electoral Commission
(AEC). The report made six recommendations, including
a suite a changes to the AEC based around improving
the AEC’s information technology and business systems
and providing additional training for temporary
staff who are likely to remain engaged over multiple
elections. In addition, the committee recommended
the AEC be given additional resources to roll out
electronic certified lists – the electoral roll – at polling
booths, as well as resources to trial the scanning and
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Legislation
The Electoral and Other Legislation Amendment Bill
2017 (Cth) passed the Parliament on 11 September
2017. The Bill extends the “application of electoral
advertising authorisation requirements to modern
communication channels and an increased range of
advertising and communication sources as well as
replacing the current criminal non-compliance regime
with a civil penalty regime”. This Bill is separate to the
Marriage Law Survey (Additional Safeguards) Act 2017
(Cth).
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when preference are being redistributed, rather than
redistributing the whole of the candidates pile, a
random sample is taken”. Similar issues have been
explored by the Parliament of Victoria’s Electoral Matters
Committee as part of its inquiries into the 2014 Victorian
state election and electronic voting.

NSW local government elections
NSW held local government elections for 46 NSW
councils on 9 September 2017. As reported in ERRN
newsletters in 2016, most NSW councils held elections
in 2016 but these elections were held over until
amalgamation processes were complete, or the decision
made that a merger would not proceed. The NSW
Electoral Commissions’ Virtual Tally Room provides a
council-by-council breakdown of results.

NSW JSCEM
Following the 2017 council elections there were criticisms
of the NSW Electoral Commission’s computer software
used to distribute preferences. Dr Vanessa Teague,
a Senior Lecturer at the University of Melbourne’s
School of Computing and Information Systems, told
the ABC that “the NSW counting rules specify that

In August 2017 the NSW JSCEM received a reference
to inquiry into preference counting in NSW local
government elections. The reference requires the
committee to examine the current system of ‘random
selection’ in the counting of preferences in local
government elections, whether this system delivers fair
results in all cases for candidates and whether there are
any alternative methods of ballot counting which would
produce more accurate preference flows. Submissions
closed on 29 September 2017 and the committee is
currently conducting hearings.

NSW state by-elections – 14 October 2017
The Cootamundra District by-election was held on
14 October 2017 following the resignation of Katrina
Hodgkinson and won by the incumbent National Party
despite a swing of 20 percent against the party. Further,
the Murray District by-election was held on 14 October
2017 following Adrian Piccoli’s resignation and won
by the incumbent National Party despite a swing of 15
percent against the party.
The Blacktown District by-election was held on 14
October 2017 following former Labor leader John
Robertson’s resignation and retained by the Labor Party.
the reforms will include;

Potential political donations reforms in Victoria
The Andrews Labor government floated a suite of
political donations reforms in September 2017. While
legislation to amend the Electoral Act 2002 (Vic) remains
to be introduced in Parliament, a media release suggests
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•

capping donations at $4,000 over a four-year
parliamentary term, completely eliminating
large donations to political parties, associated
entities, and third party campaigners;

•

reducing the disclosure limit from $13,500 to
$1,000 per financial year;

•

a system of real-time disclosure of donations
to be administered by the Victorian Electoral
Commission; and

•

banning foreign donations.

The donations ban follows media coverage of Liberal
Opposition Leader Matthew Guy’s attendance at a
dinner at Melbourne’s Lobster Cave with wealthy
market gardener Tony Maddaferi. Premier Dan Andrews
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also avoided his own ‘lobster moment’ later the same
month after he avoided dining at a venue where
alleged Melbourne underworld figure Mick Gatto was
also present.
Separately, the Independent Broad-Based AntiCorruption Commission is investigating claims that the
printing budgets of some Labor MPs were used to pay
ALP memberships. Khalil Eideh MLC, Deputy President
of the Legislative Council and Member for Western
Metropolitan, was accused in Parliament of, through his
electorate office, issuing false invoices for printing. The
investigation continues. Mr Eideh also announced in
September that he would not recontest his seat at the
2018 Victorian state election.
Northcote by-election, Greg Barber’s resignation
and Jane Garrett’s Upper House shift
There will be a by-election for Northcote on 18
November 2017 following the death of Australia’s and
Victoria’s first Minister for the Prevention of Family
Violence, Fiona Richardson MP, in August. At the time
of writing it was reported that the Liberal Party would
not field a candidate, leaving Labor and the Greens to
contest the seat.
In September Greg Barber MLC, Leader of the Victorian
Greens, announced his resignation from Parliament
effective immediately. Also, Jane Garrett, Member
for Brunswick District, announced her intention to not
recontest Brunswick at the 2018 Victorian state election
and instead seek election as a Labor candidate in the
Legislative Council’s Western Metropolitan Region.
Speaker and Deputy Speaker expenses scandal –
update
In August 2017 former Speaker of the Legislative
Assembly, Telmo Languiller, announced that he
would not recontest the District of Tarneit at the 2018
Victorian state election. Former Deputy Speaker, Don
Nardella, also announced that he would not recontest
the District of Melton.
Electoral Matters Committee
Earlier this year the Parliament of Victoria’s Electoral
Matters Committee launched its inquiry into civics and
electoral education at Victorian state elections. The
inquiry’s terms of reference cover four broad points;
•
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New Zealand, to ensure that Victorian citizens
are adequately informed and able to participate
effectively in elections;
•

strategies to reduce informal voting at Victorian
state elections which are not related to the voting
system;

•

how the VEC employs and trains casual staff
for Victorian state elections, this should involve
discussion about methods to attract people to
join the VEC’s casual staffing roster for Victorian
elections, the Committee should also examine
the roles and responsibilities of the VEC’s casual
election staff in light of changing technological
and societal demands; and

•

strategies to increase electoral participation
amongst community groups that traditionally
experience barriers to electoral participation,
such as Victorians aged 18 to 24, Victorians from
multicultural backgrounds, as well as Victorians
who have recently become Australian citizens and
are not familiar with Australia’s electoral system.

The committee has received 25 submissions and will
conduct public hearings on 24 October 2017. The
committee’s final report is due to be tabled in Parliament
in August 2018.
In May 2017 the committee also tabled its final report
on electronic voting at Victorian state elections. The
committee made six recommendations, including
that “an electronic voting system should be available
to those who are blind or have low vision, those with
motor impairment, those with insufficient language or
literacy skills, and eligible electors who are interstate
and/or overseas”. The Victorian Government’s response
is expected before the end of 2017.
Parliamentary Budget Officer
The Parliament passed the Parliamentary Budget
Officer Act (Vic) in June 2017. The Act provides for the
appointment of the Budget Officer and to provide the
Office with functions related to providing policy costing
and advisory services for members of Parliament.

electoral and civics education, the Victorian
Electoral Commission’s (VEC’s) community
engagement programs and other best practice
approaches used by the VEC, other Australian
electoral commissions, the United Kingdom and
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•

Date for Queensland state election
There has been speculation that Premier Annastacia
Palaszczuk will call an election for November 2018.
The next Queensland state election is due to be held by
May 2018, and will be the last state election to be held
following the introduction of fixed four-year terms for the
Queensland Parliament in 2016. The election will also
be the first Queensland state election in more than 25
years to use compulsory preferential voting, which was
introduced in April 2016.
Electoral Commission of Queensland – real-time
disclosure of donations
The Electoral Commission of Queensland (ECQ) has
introduced a new Electronic Disclosure System (EDS)
that allows real-time reporting of political donations.
EDS operates online at www.ecq.qld.gov.au and replaces
traditional paper-based forms. It aims to “streamline
the disclosure process while increasing transparency
surrounding gifts. All entities conducting or supporting
political activity in Queensland are required to
submit a disclosure return to ECQ. These include ‘real
time’ reporting of gifts and loans, as well as periodic
reporting of other dealings such as advertising and
expenditure”. EDS also makes these returns readily
available to the public, providing faster and easier access
to political financial disclosure information.

examine practices that may give rise to actual or
perceived corruption, or otherwise undermine
public confidence in the integrity of local
government, with a view to identifying strategies
or reforms to help prevent or decrease corruption
risks and increase public confidence”.

Between April and June 2017, the CCC conducted nine
days of public hearings into issues related to corruption
and integrity in local government. In October 2017 the
CCC released its final report. It found “widespread noncompliance with legislative obligations relating to
local government elections and political donations,
caused by a deficient legislative and regulatory
framework”. It also made 31 recommendations for
Queensland local government elections and the local
government elections regulatory framework, including
having a parliamentary committee examine introduce
expenditure caps, introducing real-time disclosure of
donations, and a range of initiatives for candidates to
increase the transparency of their backgrounds and
political associations.
The CCC also called for the ECQ to be given greater
powers in relation to local government, having
“found the commission to be “ineffective” and to
have “poor administrative practices” in some matters,
including not being able to provide the CCC with a list
of candidates in 2016 who did not submit disclosure
forms”. In a statement to the ABC, Queensland Electoral
Commission Walter van der Werwe “welcomed the CCC’s
findings around providing the ECQ with more powers.
The CCC also said these changes should occur before
the next Queensland state election in order to shore up
public support in the Queensland electoral process”.

Crime and Misconduct Commission – Operation
Belcara, Reforming Local Government in Queensland
Following the Queensland local government elections
on 19 March 2016, the CCC received complaints about
the conduct of candidates for several councils,
including Gold Coast, Ipswich, Moreton Bay and Logan.
It commenced Operation Belcarra to:
•
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“determine whether candidates committed
offences under the Local Government Electoral
Act 2011 that could constitute corrupt conduct;
and
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Australia (ECSA) has been required following the 1989
election to redraw boundaries after each election
through a “fairness clause” in the “state constitution,
with the objective that the party which receives over
50 percent of the statewide two-party vote at the next
election should win the two-party vote in a majority
of seats via the two-party-preferred vote calculated in
all seats regardless of any alternative two-candidatepreferred vote”.

Referendum at March 2018 South Australia state
election
The next South Australian state election is due to held
in March 2018 and the South Australian government has
flagged potential electoral reforms to the state’s “fairness
clause” for electoral boundaries via a referenda.
As ERRN readers will be aware, to produce ‘fair’ electoral
boundaries, the Electoral Commission of South

Deputy Premier John Rau said a Bill would be
introduced to Parliament in October to ensure “one
vote, one value” would be restored as the paramount
consideration in future redraws. As reported in the
April 2017 ERRN newsletter, the Electoral Boundaries
Commission of South Australia released a redistribution
report in December 2016, the findings of which Labor
objected to. Labor unsuccessfully challenged the
redistribution in the Supreme Court of South Australia in
accordance with the provisions of the Constitution
Act 1934 (SA), seeking to have the redistribution order
quashed and the Commission make a fresh redistribution.

Report on state election tabled in Parliament
In August 2017 the Western Australian Electoral
Commission tabled its report on the 2017 Western
Australian state election in Parliament. The report
noted that there was a 166 percent increase in early
voting at the state election, due in part of legislative
amendments which abolished the requirement for
early voters to provide an excuse for not voting on
Election Day.

Local government elections
Western Australia will hold local government elections
on 21 October 2017. Local government ordinary
elections in Western Australia are held on the third
Saturday in October every two years.
Councillors are elected for terms of four years in Western
Australia. Elections are held every two years for half of
the council, and candidates are elected using the firstpast-the-post voting system. If a vacancy occurs within
a term, an extraordinary election is held. The Electoral
Commissioner is responsible for conducting all local
government postal elections in Western Australia and
can also conduct voting in person elections on request
under the Local Government Act 1995 (WA).
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The report also made several recommendations for the
Parliament regarding the conduct of future Western
Australian state elections. These included:
•

rewriting and reviewing Western Australia’s
Electoral Act 1907;

•

expanding electronic voting at future Western
Australian state elections beyond the current
cohort to include electors in remote areas and
for those outside WA on Election Day;

•

trialling electronic voting at local government
elections; and

•

That all political parties in Western Australia
should submit disclosure reports under a single
set of rules.
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Perth mayor disqualified
The April 2017 ERRN newsletter reported that Western
Australia’s State Administrative Tribunal ruled that
Perth Mayor Scaffidi had committed 45 “serious
breaches” of local government laws by failing to

disclose gifts and overseas travel. In October the
Tribunal suspended Scaffidi from office from 18
months, ruling her ineligible for the October local
government elections. Scaffidi will retain her mayoral
allowance while she challenges the suspension.

New Electoral Commissioner
In October Elections ACT advised that Brigadier
(Retired) Damian Cantwell AM will be appointed by the
Speaker of the ACT Legislative Assembly for a 5-year
term as the new ACT Electoral Commissioner.
Brigadier Cantwell has served as a commissioned
officer in the Australian Defence Force for 37 years.
Brigadier Cantwell will succeed long-time ACT Electoral
Commissioner Phillip Green, who announced his
retirement in May 2017. The appointment will commence on
1 November 2017 following Brigadier Cantwell’s
retirement from full time Army service in October.

2016-17 redistribution of Legislative Council boundaries.
A review of Legislative Council division boundaries is
required every 9 years to maintain a population variation
of less than 10 percent between the divisions. This
ensures that each member of the Legislative Council
represents approximately the same number of electors.
Redistribution reviews also take into account the
community interest of each division.
The most recent redistribution saw the electorates
of Apsley and Western Tiers abolished, and the
establishment of the McIntyre and Prosser electorates.
2016-2017 Legislative Council redivision
The Legislative Council Electoral Boundaries
Redistribution Tribunal published its Final Transition
Determination on Saturday 5 August 2017, completing the

Pembroke by-election
A by-election for the Legislative Council Division of
Pembroke is expected to be held on 4 November 2017
following the resignation of Dr Vanessa Goodwin.

Local government elections
Northern Territory local government elections were
held in September 2017. Local government in the
Northern Territory consists of five municipal councils
centred on the major towns (Darwin, Palmerston,
Litchfield, Katherine and Alice Springs) and eleven
regional councils in regional and remote areas. Small
areas of land in the Northern Territory (NT) are not yet
included under council arrangements.
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Research Collaboration Initiative
The Desirability and Feasibility of Convenience Voting in Australia Project
Dr Narelle Miragliotta of Monash University will lead a team on a project entitled ‘The Desirability and Feasibility
of Extending Convenience Voting in Australia’ with involvement from the Victorian Electoral Commission. Our
project explores the perceptions of voters, electoral commissions and political parties towards convenience
voting. The Project Team is comprised of Narelle Miragliotta (Monash University), Matthew Laing (Monash
University) and Paul Thornton-Smith (Victorian Electoral Commission (VEC)). The research draws upon a mixed
methods approach, and the primary source material has been derived from focus group research (voters),
surveys (parliamentarians), face-to-face interviews (electoral commission staff) and electoral data. In addition
to compiling a report for the VEC on trends in convenience voting, there are two additional research projects in
development. The first of these explores the push and pull factors that have led to the rapid growth in the use of
convenience voting among voters at re cent elections. The second project is concerned with the possible effects
of convenience voting on informal voting. The Team anticipates completion of the report by early 2018, with the
academic contributions slated for completion over that same year.

Implications of Changes to Voting in Australia Project
Professor Rodney Smith of the University of Sydney is leading a team on a project entitled ‘Implications of
Changes to Voting in Australia’ with involvement from the New South Wales Electoral Commission and the
Western Australian Electoral Commission.
Rapidly increasing numbers of Australians are voting early, via mail or electronically. We need to know more that
we do about the implications of this trend for the key actors in elections.
The research questions for this project are:
• What challenges and opportunities does this trend present for Australian electoral commissions, election
contestants and voters?
• How prepared are these various actors for the challenges and opportunities of different forms of voting?
• What could be done better to prepare these actors for these challenges and opportunities?
The project will adopt three main research methods:
• Audits of electronic and paper-based voting channels against common criteria, using electoral commission
data and records.
• Interviews with Australian electoral commission staff, party officials and candidates.
• Analysis of existing voter survey data and new surveys of voters.
The project will gather new data from three elections with a range of voting channels:
• The Western Australian state election, due in 11 March 2017, which is likely to involve remote electronic voting
alongside early, postal and ordinary voting for the first time in that state.
• Two NSW state by-elections likely to be held in November 2016. These by-elections will use the iVote® system
of remote electronic voting along with early, postal and ordinary voting.
• A sample of NSW local government elections in September 2016, in which voting channels will be restricted
to postal voting and ordinary voting.
The multi-disciplinary project team conducting the research includes three political scientists (Rodney Smith
and Stephen Mills from the University of Sydney, and Martin Drum from the University of Notre Dame, Western
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Australia), five computer scientists (Annabelle McIver from Macquarie University, Carroll Morgan, Richard
Buckland and Roland Wen from the University of New South Wales, and Ian Brightwell, who previously worked
for the NSW Electoral Commission) and two electoral commission officials (Mark Radcliffe from the NSW Electoral
Commission and Justin Harbord from the Western Australian Electoral Commission).

Collaboration with McDougall Trust
Since 2016 the ERRN has collaborated with the McDougall Trust, a UK-based independent charity promoting
public understanding of electoral democracy. The Trust will fund video recording of ERRN events that provide
comparative perspectives on electoral democracy. Two of these videos are already available online: Political
Corruption Elections and Beyond Perspectives from Indonesia and Australia, and A Comparative Analysis of the
Deliberative Quality of Televised Election Debates in Europe.
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Forthcoming Events
ERRN (SA) Seminar: Elections, Referenda and Surveys: Exploring the
Challenges of the Same–Sex Marriage Postal Vote
31 October 2017
1:00-2:00 PM
Old Chamber, Parliament House
This event is co-hosted by Hon. Katrine Hildyard, Hon. Tammy Franks and Hon. Michelle Lensink
Presenters:
• Prof John Williams (University of Adelaide) – on constitutional considerations
•

Prof Lisa Hill (University of Adelaide) and Dr Jonathon Louth (Flinders University) – on democratic
legitimacy and electoral behaviour

•

Prof David Bamford (Flinders University) – on electoral law

•

Dr Mikhail Balaev (Flinders University) – on survey/quantitative methodology

ERRN (VIC) and Victorian Parliamentary Library Seminar: Deliberative Democracy
in Local Government
1 November 2017
1:10PM
Sir Isaac Isaacs Room (Library), Parliament House
Faced with a trend of declining public engagement, local government bodies in Australia and around the world have
been turning to deliberative democracy as a way of enhancing citizen participation and the legitimacy of government.
Typically, a group of citizen’s are randomly selected to be briefed and make recommendations on an important matter
of public policy. Recent examples in Victoria include the People’s Panel in the City of Melbourne, which considered the
Council’s 10-year financial plan, and the Citizens’ Jury in the City of Greater Geelong, which recommended a change
to the electoral structure.
Are such forms of deliberative democracy likely to supplement or subvert representative local government? Three
speakers will provide different perspectives on this issue.
Presenters:
Iain Walker is the Executive Director of the new Democracy Foundation in Australia, which aims to pursue a fundamental
change in democracy to ensure that citizens trust government decision making. Iain holds a Masters in Public Policy
from the University of Sydney and a Bachelor of Business from UTS.
John Hennessy is a Sector Development Manager with the Municipal Association of Victoria (MAV), which supports
councils to embrace deliberative democracy as a key part of the MAV Future of Local Government program.
Simon Breheny is the Director of Policy of the Institute of Public Affairs and chairman of the International Young
Democrat Union and a regular media commentator on policy and politics in Australia. Simon holds a Bachelor of Arts/
Bachelor of Laws from the University of Melbourne.
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ERRN 5th Biennial Workshop 2017
The University Club of Western Australia
9-10 November 2017
The Workshop will cover a range of issues in electoral regulation and bring together electoral commission
officials and law and political science academics. This year there will be sessions on:
•

Changes to Voting in Australia

•

Funding of Political Parties

•

Key Electoral Issues/Reforms

•

Psephology and the Australian Electoral Scene

•

Judicial Review of Elections

•

Electoral Agency Challenges

•

Overseas Involvement in Domestic Politics

The workshop is being convened by the Western Australian ERRN convenors; Sarah Murray (sarah.murray@
uwa.edu.au); Justin Harbord (justin.harbord@waec.wa.gov.au); Alan Fenna; (a.fenna@exchange.curtin.edu.
au); Martin Drum (martin.drum@nd.edu.au)
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Event Reports
ERRN (VIC) Seminar: American Kleptocracy: How to Categorise Trump
19 October 2017
Presenter: Associate Professor Tim Kuhner
In recent months it has emerged that several federal MPs held foreign citizenship at the time of the 2016 election.
In early October, the High Court will hear argument as to whether these MPs should be disqualified from sitting
in Parliament under the rules set out in section 44 of the Constitution. This seminar brings together three expert
commentators to discuss the issue from a legal, political science and practitioner perspective. It will consider the
purpose of section 44 and evaluate the case for reform, and look at how disqualification rules operate in New
South Wales. The seminar will also review the arguments presented at the High Court, discuss the likely fate of
the various MPs, and consider the implications for the Turnbull government.
Timothy K. Kuhner, Associate Professor of law, is currently a Fulbright Senior Scholar at the University of
Barcelona (Spain). He teaches courses on comparative law, foreign affairs, international law, human rights,
campaign finance reform, and alternative dispute resolution. Kuhner’s scholarship focuses on campaign finance,
corruption, and democratic theory.

ERRN (NSW) Seminar: Who can sit?: Section 44 and disqualification from the
federal Parliament
17 October 2017
Presenters: Professor Anne Twomey, Dr Helen Pringle and Mr Mel Keenan
In recent months it has emerged that several federal MPs held foreign citizenship at the time of the 2016 election.
In early October, the High Court will hear argument as to whether these MPs should be disqualified from sitting
in Parliament under the rules set out in section 44 of the Constitution. This seminar brings together three expert
commentators to discuss the issue from a legal, political science and practitioner perspective. It will consider the
purpose of section 44 and evaluate the case for reform, and look at how disqualification rules operate in New
South Wales. The seminar will also review the arguments presented at the High Court, discuss the likely fate of
the various MPs, and consider the implications for the Turnbull government.
Anne Twomey is Professor of Constitutional Law at the Sydney Law School, University of Sydney.
Helen Pringle is a Senior Lecturer at the School of Social Sciences, Faculty of Arts and Social Sciences, the
University of New South Wales.
Mel Keenan is Director Legal and Governance at the NSW Electoral Commission.

ERRN (VIC) and RMIT Seminar: MP Disqualifications: The Pathologies and
Consequences of Section 44 of the Constitution
27 September 2017
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Presenter: Professor Graeme Orr
Whilst most electoral democracies are living through ‘interesting times’, Australia is enjoying farcical times. In
2017, the High Court will rule on at least 10 cases involving the qualifications of members of the Commonwealth
Parliament.
Does the thicket of disqualifications locked into section 44 of the Constitution – but largely absent from State/
Territory electoral law – capture meaningful conflicts of interest? Or is it a painful appendix of fuzzy and outdated
concepts?
Are MPs peculiarly slapdash? Or are there unworkable pathologies in demanding that candidates, especially
from the minor parties and in an unfixed election cycle, be able to prove a negative such as ‘I am not a citizen of
a foreign power’ and ‘I do not hold an office of profit under the Crown’? This seminar will explore the history and
context of these provisions, their practical and political consequences, and reform options including missteps
taken by the Court and parliamentary workarounds.
Professor Graeme Orr is a professor at UQ Law School. In the field of the regulation of democracy, he has authored
or edited 6 books. These include The Law of Politics: Elections, Parties and Money in Australia (2nd ed, Federation
Press, 2018), The Law of Deliberative Democracy (Routledge, 2016) with Ron Levy, and a monograph on elections
as rituals. His other research backgrounds are in labour law, the law of negligence, and legal language/symbols.
Formerly the international editor of the Electoral Law Journal, Graeme has also edited the Griffith Law Review,
the Alternative Law Journal, LAWAsia and been columnist on work and law for the Australian Journal of
Administrative Law and on sport and the law for the Alternative Law Journal. He is a regular public commentator
on the law of politics and fellow of the Australian Academy of Law.

ERRN (ACT) and ANU College of Law Seminar: Of aliens, money and politics:
Should foreign political donations be banned
16 August 2017
Presenter: Associate Professor Joo-Cheong Tham
Recent controversies in Australia have prompted a push to ban foreign political donations. The presentation
cautions against this by casting doubt on the main rationale for such a ban - that ‘foreigners’ are not members of
the nation’s political community, and therefore are not entitled to influence its political process, including through
political donations. It will also be argued that the ‘foreignness’ of corporate political donations does not pose
any additional danger to democracy unless the corporation is an agent for a foreign government. While there is
just cause for banning political donations from foreign governments and those being sourced from overseas, any
further measures in relation to ‘foreign’ political donations should be approached cautiously. Rather than focus
on the ‘foreignness’ of the political donations, the underlying risks stem more from the ‘corporateness’ of these
donations, pointing to general measures to deal with large political donations rather than specific regulation of
‘foreign’ political donations. This presentation is based on a forthcoming article in King’s Law Journal.
Joo-Cheong Tham is an Associate Professor at Melbourne Law School. His research spans the fields of labour
law and public law with his key research areas, the regulation of precarious work and political finance law. He
is the author of Money and Politics: The Democracy We Can’t Afford (2010, UNSW Press) and has written key
reports for the New South Wales Electoral Commission on the regulation of political finance and lobbying. JooCheong regularly engages in public debate through opinion pieces, public lectures and evidence to parliamentary
inquiries.
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ERRN (VIC) and EU Centre on Shared Complex Challenges Seminar: What difference
does populism make in elections? The making of European governments and
implications for Australia
15 August 2017
Presenters: Professor Philomena B Murray, Adjunct Professor Paul Soyez, with commentary by Dr Zim Nwokora
Since the beginning of last year, one in five Europeans has voted for a populist party. Deep-seated concerns
about the impact on the making of governments – and Presidents – appear to have been allayed for now. Brexit
is regarded as a victory for populists in the UK yet Britain is deeply divided. Is populism on the wane? What
difference does populism make in elections and afterwards? And what might this mean for Australia? This panel
will discuss these issues.
Philomena Murray is Professor in the School of Social and Political Sciences at the University of Melbourne and
Research Director on Regional Governance in the EU Centre on Shared Complex Challenges. She holds Australia’s
only Personal Jean Monnet Chair. She holds honorary positions at Trinity College Dublin; College of Europe,
Bruges and United Nations University Centre for Comparative Regional Integration Studies, Bruges.
Her research interests include challenges to EU legitimacy and Australia’s relations with the EU. She is co-author
with Michael Longo of Europe’s Legitimacy Crisis: From Causes to Solutions and several publications on Australia
and the EU.
Paul Soyez is PhD candidate in cotutelle between the University of Melbourne and the Paris-Sorbonne University.
His research analyses the renewal of the French-Australian bilateral relationship since the end of the Cold War.
Paul Soyez is a regular contributor to the Australian Strategic Policy Institute’s Strategist. Paul has lectured History
and International Relations at Sciences Po Paris and the Sorbonne. He is “Professeur agrégé” in History in France.
Zim Nwokora is a Lecturer in Politics and Policy Studies at Deakin University, where he teaches courses on Political
Competition, Governance and Accountability, and US Government and Politics. His research has investigated
political parties, political competition, and public policy in Australia, Africa and the United States, and has
appeared in outlets such as The Australian Journal of Political Science, Party Politics, and Political Studies.

Dr Zim Nwokora, Adjunct Professor Paul Soyez and Professor
Philomena B Murray
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ERRN (VIC) Seminar: Can Discourse during Election and Referendum Campaigns
be Improved?
1 August 2017
Presenter: Dr Alan Renwick
Recent election and referendum campaigns in the United Kingdom and elsewhere have raised serious
concerns about the quality of campaign discourse. Misinformation has been widespread and voters have
struggled to know what to make of campaigners’ claims. In response, the Constitution Unit at University
College London is conducting research that will feed into an Independent Commission on Referendums,
which will explore potential policy solutions. Dr Alan Renwick is in Australia and New Zealand to conduct
a portion of that research. Three basic approaches to improving discourse quality have been tried:
banning inaccurate claims (as is attempted most extensively in South Australia and also, in the final days
of campaigns, in New Zealand); creating an authoritative source of accurate information (as happens to
varying degrees and in varying ways in several polities, including New Zealand, Ireland and the Netherlands);
and creating opportunities for structured citizen deliberation (as in Oregon and some other US states).
In this seminar, Dr Renwick presented preliminary findings and seek the perspective of an Australian audience.
Dr Alan Renwick is the Deputy Director of the Constitution Unit at University College London. His research
focuses on the institutions through which citizens can engage in democratic decision making, such as electoral
systems, referendums, and deliberative assemblies. His books include The Politics of Electoral Reform
(Cambridge University Press, 2010) and Faces on the Ballot: The Personalization of Electoral Systems in Europe
(Oxford University Press, 2016, coauthored with JeanBenoit Pilet). He is currently Director of Research for the
Independent Commission on Referendums and Director of the Citizens’ Assembly on Brexit.

ERRN and Centre for Islamic Law and Islamic Societies (CILIS) Lunchtime seminar:
Understanding Australian & Indonesian Voting Systems: Lessons For The Future
17 May 2017
Presenter:s Warwick Gately AM and Professor Denny Indrayana
Indonesia and Australia are two very different democracies. One is new, the other much older. One is based
on European models of governance, the other on British traditions. Both, however, are huge countries with
widely dispersed populations. This seminar explores how the voting systems of these two countries work. What
are their differences and similarities? What are their strengths and weaknesses? And how can the challenges
of democratization in both countries be better met by learning from each other? How might each system be
reformed? Two leading experts on electoral systems address these questions by explaining the Australian and
Indonesian voting systems, conducting a dialogue on the future of electoral democracy in their countries.
Warwick Gately’s early career was with the Royal Australian Navy. Joining the Western Australian Electoral
Commission in 2003, he conducted three State general elections as well as local council elections and referendums
on retail trading hours and daylight saving. He oversaw the redrawing of the State’s electoral boundaries under
“one vote, one value” legislation. In April 2013, he was appointed as the Electoral Commissioner for Victoria with
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responsibility for the administration of the State’s register of electors and the conduct of Parliamentary and local
council elections as well as referendums and various statutory polls in Victoria. He holds a Bachelor’s Degree
in Political Science and Government, a Master’s Degree in Defence studies and is a graduate of the Institute of
Company Directors.
Professor Denny Indrayana is an internationally recognised anticorruption campaigner who has played a leading
role in law reform efforts in Indonesia. He served as Deputy Minister of Law and Human Rights from 20112014
under President Susilo Bambang Yudhoyono. Before that, Denny was Special Advisor for Legal Affairs, Human
Rights and Anticorruption to President Yudhoyono, Chair of the Centre for the Study of AntiCorruption at Gadjah
Mada University, and Director of the Indonesian Court Monitoring NGO. He is a Professor of Constitutional Law at
Gadjah Mada University and a Visiting Professor in the University of Melbourne Law School.

Warwick Gately AM, Professor Denny Indrayana and Professor
Tim Lindsey at lunchtime seminar: Understanding Australian &
Indonesian Voting Systems: Lessons for the Future.

Associate Professor Joo-Cheong Tham, Dr Zim Zwokora and
Serena Lilywhite presenting at Challenges for Money Politics

ERRN and Centre for Islamic Law and Islamic Societies (CILIS) Workshop:
Challenges of Money Politics
17 May 2017
The workshop featured leading experts on money politics from six countries: Indonesia, Malaysia, Papua New
Guinea, Solomon Islands, the Philippines and Australia.
The workshop examined the following issues:
•

Is political corruption in the Asia-Pacific region somehow special?

•

Is money politics always a product of local conditions or are there universal similarities?

•

What drives money politics and how can it be stopped?

Presenters:
Melanesia with a focus on Papua New Guinea: Dr Lesley Clark, James Cook University
Philippines: Congressman Neri Colmenares
Malaysia: Professor Edmund Terence Gomez, University of Malaya
Indonesia: Professor Denny Indrayana, Visiting Professor, Melbourne Law School
Australia: Associate Professor Joo-Cheong Tham, Director, Electoral Regulation Research Network.
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Event recordings
Audio recordings of recent ERRN events are now available on the website:
•

ERRN (VIC) Seminar: American Kleptocracy: How to Categorise Trump and His Government
Presented by Associate Professor Tim K. Kuhner on Thursday 19 October 2017 at Melbourne Law School
Listen now

•

ERRN (VIC) and RMIT University Seminar: MP Disqualifications: The Pathologies and Consequences of
Section 44 of the Constitution
Presented by Dr Graeme Orr on Thursday 28 September 2017 at RMIT University
Listen online

•

ERRN (VIC) and EU Centre Seminar: What difference does populism make in elections? The making of
European governments and implications for Australia
Presented by Professor Philomena B Murray, Adjunct Professor Paul Soyez with commentary by Dr Zim
Nwokora on Tuesday 15 August at Melbourne Law School
Listen online

•

ERRN (ACT) Seminar: Of aliens, money and politics: Should foreign political donations be banned
Presented by Associate Professor Joo-Cheong Tham on Thursday 16 August at ANU College of Law
Listen online

•

ERRN (VIC) Seminar: Can Discourse during Election and Referendum Campaigns be Improved?
Presented by Dr Alan Renwick on Tuesday 1 August 2017 at Melbourne Law School
Listen online

•

ERRN (ACT) Seminar: Issues arising from police activity during election time?
Presented by Prof James Stellios and Mr David Savage AM on Thursday 6 April 2017 at ANU College of Law
Listen online

•

ERRN (VIC) Seminar: Between Law and Convention: Ministerial Advisers in the Australian System of
Responsible Government
Presented by Dr Yee-Fui Ng on Monday 27 March 2017 at Melbourne Law School
Listen online
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Working Papers
The Electoral Regulation Research Network was established in 2012 with the aim of fostering exchange and
discussion amongst academics, electoral commissions and other interested groups on research relating to
electoral regulation. To this end, the Network together with the Democratic Audit of Australia will be publishing
a series of working papers – often called ‘discussion papers’ – to help foster discussion about all aspects of
electoral regulation. These working papers will be posted on the Network’s website and circulated to members of
the Network. They will also be posted on the Democratic Audit of Australia’s website. We welcome papers written
on all aspects relating to electoral regulation from academics, electoral commission officials, parliamentarians,
party officials and others interested in this field.

“Between law and convention: ministerial advisers in the Australian system of responsible government”
Dr Yee-Fui Ng
Lecturer
Graduate School of Business and Law
August 2017
Ministerial advisers have been increasingly thrust into the limelight through scandals that appear on the front
page of the newspapers. Political advisers have also come to prominence through television series such as The
Thick of It (UK), The West Wing (US) and The Hollowmen (Australia). The rise in significance of political advisers
has occurred in Westminster countries such as the United Kingdom, New Zealand and Canada. This has led to
increasing scrutiny of their role and influence in traditional Westminster advisory systems. This working paper
traces the rise in the power and significance of Australian ministerial advisers. It shows the fundamental shift of
the locus of power from the neutral public service to highly political and partisan ministerial advisers. The working
paper addresses the issue of whether there are any constitutional conventions that regulate the appearances
of ministerial advisers before parliamentary committees. This paper draws on material from interviews with
prominent Australian Ministers and Members of Parliament from all political persuasions.

Recent Publications
King’s Law Journal, Volume 28, 2017 - Issue 2: Special Issue, The Law of Democracy
A special collection of the King’s Law Journal addresses the ‘law of democracy’. As noted by the editors, this is a
discipline that “may have had its roots in the jurisprudence of the US Supreme Court, but it is a discipline that
extends much further (geographically) and more widely (in terms of the principles, procedures and institutions
to be studied). It is not simply about law as developed by courts but is about law that sustains the democratic
process”. The volume contains contributions from Australia, Canada, the United Kingdon, the United States of
America, Brazil, Iraq and Japan.

Associate Professor Joo-Cheong Tham, Melbourne Law School and ERRN Director
“Of Aliens, Money and Politics: Should Foreign Political Donations Be Banned?
King’s Law Journal, Volume 28, 2017 - Issue 2: Special Issue, The Law of Democracy
Abstract: Recent controversies in Australia have prompted a push to ban foreign political donations. This article
cautions against this by casting doubt on the main rationale for such a ban - that ‘foreigners’ are not members of
the nation’s political community, and therefore are not entitled to influence its political process, including through
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political donations. It will also be argued that the ‘foreignness’ of corporate political donations does not pose
any additional danger to democracy unless the corporation is an agent for a foreign government. While there is
just cause for banning political donations from foreign governments and those being sourced from overseas, any
further measures in relation to ‘foreign’ political donations should be approached cautiously. Rather than focus
on the ‘foreignness’ of the political donations, the underlying risks stem more from the ‘corporateness’ of these
donations, pointing to general measures to deal with large political donations rather than specific regulation of
‘foreign’ political donations.

Professor Keith Dowding, Professor of Political Science at Australian National University and Dr Aaron Martin,
Senior Lecturer in Political Science at the University of Melbourne and ERRN Working Papers Editor
Policy Agendas in Australia
Abstract: This book contributes to and expands on the major international Comparative Policy Agendas Project.
It sets the project in context, and provides a comprehensive assessment of the changing policy agenda in
Australia over a forty-year period, using a unique systematic dataset of governor-general speeches, legislation
and parliamentary questions, and then mapping these on to media coverage and what the public believes
(according to poll evidence) government should be concentrating upon. The book answers some important
questions in political science: what are the most important legislative priorities for government over time? Does
the government follow talk with action? Does government attend to the issues the public identifies as most
important? And how does media attention follow the policy agenda? The authors deploy their unique dataset
to provide a new and exciting perspective on the nature of Australian public policy and the Comparative Policy
Agendas Project more broadly.

Narelle Miragliotta, Monash University
“Elections and electoral politics: a review essay”
Abstract: Dr Miragliotta has written a review essay about the growth of election studies in political science, and
the growing interest in this area following the spread of democracy across the globe since the 1980s.
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Case Notes
Dual Citizenship Cases: In the matter
of questions referred to the Court of
Disputed Returns pursuant to section 376
of the Commonwealth Electoral Act 1918
(Cth) concerning:
Matthew Canavan, Scott Ludlam, Larissa
Waters, Malcolm Roberts, Barnaby Joyce,
Fiona Nash, Nick Xenophon
The High Court is hearing seven cases about the
qualification of parliamentarians based on s 44(i) of the
Constitution. Section 44(i) of the Constitution states that:
Any person who is under any acknowledgment of
allegiance, obedience, or adherence to a foreign
power, or is a subject or a citizen or entitled to
the rights or privileges of a subject or a citizen of a
foreign power shall be incapable of being chosen
or of sitting as a senator or a member of the House
of Representatives.
The central legal issue raised by each of the references is
the construction of the phrase ‘is a subject or a citizen ...
of a foreign power’ in s 44(i) of the Constitution.
Mr Ludlam was born in New Zealand in 1970, at which
time he became a New Zealand citizen by birth. He and his
family moved to Australia in 1978. ln 1989, when he was
19 years old, Mr Ludlam acquired Australian citizenship
by naturalisation. He believed that upon naturalisation
as an Australian citizen he was exclusively an Australian
citizen and that he held no other citizenship. However,
that belief was not correct: in order to renounce his New
Zealand citizenship, Mr Ludlam was required to take
steps under New Zealand law.
Ms Waters was born in Canada in 1977 to two Australian
parents. She became an Australian citizen by descent
and a Canadian citizen by reason of the place of her birth.
Ms Waters’ parents, together with Ms Waters, moved to
Australia when she was 11 months old. As a natural born
Australian citizen, Ms Waters believed all her life that she
was an Australian citizen and had no other citizenship.
At the time of her nomination, Ms Waters was not aware
that she was or had ever been a Canadian citizen.
Senator Canavan was born in Queensland, Australia in
1980. At that time, he became an Australian citizen. Both
of Senator Canavan’s parents were born in Australia, and
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at the time of his birth both of them were citizens only
of Australia. At the time of his birth, Senator Canavan
likewise was a citizen only of Australia. However, in 1983,
Senator Canavan became an Italian citizen by descent,
by reason of an Italian Constitutional Court decision
that retroactively invalidated part of a 1912 Italian
statute pursuant to which Italian citizenship passed only
through the paternal line. By reason of that decision,
Italian citizenship passed through both the paternal and
the maternal line to any person born after 1 January
1948 (being the date of the commencement of the
Constitution with which the 1915 Act was inconsistent).
The effect of that decision was that Senator Canavan’s
mother, who was born in Australia and had lived for
27 years as a sole Australian citizen, became an Italian
citizen, and automatically passed that citizenship to her
children, including Senator Canavan (then aged 2 years).
Mr Joyce was born in New South Wales on 17 April 1967.
At the time of his birth, Mr Joyce became an Australian
citizen and a New Zealand citizen by descent. He
acquired that latter status because his father was born
in New Zealand as a British subject. While his father left
New Zealand and moved to Australia before New Zealand
citizenship was created, that status was retrospectively
conferred upon him, without his knowledge, by s 16(1)
of the British Nationality and New Zealand Citizenship
Act 1948 (NZ). Mr Joyce’s father then passed that status
to Mr Joyce.
Senator Roberts was born in India in 1955. He was
born a citizen of the United Kingdom and Colonies,
additionally acquired the right of abode in the UK as of
1 January 1973, and became a British citizen by descent
on 1 January 1983. Mr Roberts was naturalised as an
Australian citizen in 1974. At the time of his nomination,
Mr Roberts knew that he did not become an Australian
citizen until 1974; he also knew that there was at least
a real and substantial prospect that he had been, and
remained, a British citizen. It appears that he knew
that he had been a British citizen prior to 1974. He had
attempted to make inquiries with British authorities to
determine whether he was “still a British citizen”, but had
not completed the Declaration of Renunciation Form or
paid the fee necessary to renounce his British citizenship.
For numerous reasons, those steps were ineffective.
Senator Nash was born in New South Wales on 6 May
1965. At the time of her birth, she became an Australian
citizen and a citizen of the United Kingdom and Colonies
by descent. She acquired that latter status because her
father was born in Scotland as a British subject and he
subsequently became a citizen of the United Kingdom
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and Colonies. He passed that status to Senator Nash
notwithstanding her birth in Australia. In 1981, she
became a British citizen by descent only by force of s 11
(1) of the British Nationality Act 1981 (UK). At the time
of her nomination Senator Nash was not aware that she
was or had ever been a British citizen.
Senator Xenophon was born in South Australia on 29
January 1959. At the time of his birth, he became an
Australian citizen, and a citizen of the United Kingdom
and Colonies by descent. He acquired that latter status
because his father was born in Cyprus when it was a
British colony, and his father thereby became a British
subject and later a citizen of the United Kingdom and
Colonies. He passed that status to Senator Xenophon
when he was born, and Senator Xenophon subsequently
became a British Overseas Citizen by force of s 26 of
the British Nationality Act 1981 (UK). At the time of his
nomination Senator Xenophon was not aware that he
was a British citizen.
Kiefel CJ, sitting as the Court of Disputed Returns, referred
to a Full Court the following questions transmitted by the
Senate under s 376 of the Commonwealth Electoral Act
1918 (Cth):
•

whether by reason of s 44(i) of the Constitution
there is a vacancy in the representation of the
relevant State in the Senate for the place for which
the MP was returned (for Senators) or for Mr Joyce,
whether the seat of the Member for New England
has become vacant;

•

if there is a vacancy, how it should be filled,

•

what directions and other orders, if any, should
the Court make in order to hear and finally dispose
of these references; and

•

what, if any, orders should be made as to the costs
of these proceedings.

The Commonwealth made submissions that One
Nation’s Malcolm Roberts and former Greens senator
Scott Ludlam were wrongly elected as they did not take
all reasonable steps to renounce their respective British
and New Zealand citizenship before being nominated,
while the Nationals’ Barnaby Joyce, Fiona Nash and
Matt Canavan, crossbencher Nick Xenophon and Larissa
Waters should not be disqualified. The Commonwealth
contended that s 44(i) should apply only to those who
have ‘voluntarily obtained or retained’ their status.
The Full Court will conduct a hearing on 10 October.

Re Roberts [2017] HCA 39
The High Court of Australia, sitting as the Court of Disputed
Returns, has made several findings of fact regarding
Senator Malcolm Roberts’ state of mind and knowledge
on his British citizenship during his Senate nomination.
The proceeding arose out of the referred questions from
the Senate about the Senator’s citizenship at the time of
his election.
Keane J held that Senator Malcolm Roberts was a
dual citizen of the United Kingdom at the time that he
nominated for election. He found that at the date of his
nomination for the Senate, Senator Roberts knew that
there was at least a real and substantial prospect that
prior to May 1974 he had been and remained thereafter a
citizen of the United Kingdom. Keane J held that Senator
Roberts could have made effective inquiries of the British
High
Commission by which he would have been informed of
the steps necessary to renounce his foreign citizenship.
Keane J also held that Senator Roberts sent an email of 6
June 2016 which was not an effective renunciation of his
UK citizenship because it did not contain a declaration
of truth and it was not accompanied by a prescribed
fee. He could have obtained and completed a form of
renunciation declaration, such as Form RN, and returned
it with the required fee to the Home Office as he belatedly
did.

Alley v Gillespie
The Labor opposition has launched a challenge to
Nationals MP David Gillespie’s eligibility to sit in Federal
Parliament. Gillespie owns a small suburban shopping
complex in Port Macquarie and one of the shops
is an outlet of Australia Post, a government-owned
corporation.
It was alleged that Gillespie was disqualified from sitting
as a senator by s 44(v) of the Constitution because he
had a pecuniary interest in an agreement with the federal
government concerning the lease of his electoral office.
Section 44(v) of the Constitution provides:
Any person who has any direct or indirect pecuniary
interest in any agreement with the Public Service of the
Commonwealth otherwise than as a member and in
common with the other members of an incorporated
company consisting of more than twenty-five persons
shall be incapable of being chosen or of sitting as a
senator or a member of the House of Representatives.

The case is ongoing, with written submissions to be
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made in November.

Brooks v Easther (No 3) [2017] TASSC 54
Former Glenorchy City Council general manager
Peter Brooks brought proceedings in the Tasmanian
Supreme Court against a Board of Inquiry appointed
by the Minister for Planning and Local Government
under the Local Government Act 1993 to inquire
into the governance arrangements and practices
of that council. Council members were suspended
in February after years of infighting. A draft report
has been released but its details are the subject of a
non-publication order.
Brooks claimed that the members of the Board
of Inquiry denied him procedural fairness, and
that they prejudged issues that are relevant to his
reputation. He sought orders restraining the Board
members from continuing with their inquiry for the
purpose of protecting his reputation and his status.
Blow CJ dismissed Mr Brooks’ application. Blow CJ
held that there was no denial of procedural fairness
as the board had offered Mr Brooks an opportunity
to make comments and contradict findings and
assertions contained in the board’s draft report, and
noted that Mr Brooks still had about five months to
consider how to respond to the board of inquiry.
Blow CJ also held that there was no evidence of bias
by the Board or its members.

Hussain v ACT Electoral Commission
The 2016 ACT election resulted in the first ever legal
challenge to an ACT election. Mohammed Hussain lodged
an application with the ACT Supreme Court challenging
the election result in Yerrabi on the basis of the rejection
of his nomination by the ACT Electoral Commissioner.
Mr Hussain wanted to stand as an independent candidate
in the October territory election, but his nomination was
rejected by the ACT Electoral Commission, which said he
did not have the required number of signatures on his
nomination form. Nominations must be signed by at
least 20 voters on the ACT electoral roll in the Gungahlin
electorate of Yerrabi. But Mr Hussain said the signature of
his wife was wrongly rejected. The commission said she
was not on the roll, but Hussain alleged that his wife had
confirmation she was on the federal roll by September
21, the day nominations closed.
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However, Mr Hussain withdrew from the case because
of a ‘severe medical condition’ and open-heart surgery.
Justice John Burns gave Mr Hussain leave to withdraw.
The judge made no order as to costs.

Cases arising from 2016 Victorian local
government elections
Two ongoing cases arose from disputed elections in the
October 2016 Victorian local government elections. In
both cases, an unsuccessful candidate applied to the
Municipal Electoral Tribunal (MET) for an inquiry into the
election, and the Victorian Electoral Commission (VEC)
then applied to the Victorian Civil and Administrative
Tribunal (VCAT) for a review of the MET’s decision. The
cases raise important issues of the qualifications of
candidates and of the circumstances in which an election
result should be overturned.

Moonee Valley City Council Myrnong Ward
election. Victorian Electoral Commission
v Municipal Electoral Tribunal (Review
and Regulation) [2017] VCAT 1156
Ms Rose Iser, a candidate for Myrnong Ward in the
Moonee Valley City Council elections, applied to the MET
for the election to be declared void on the basis that Mr
Benjamin Smits, another unsuccessful candidate, was
not eligible to nominate. Ms Iser argued that for Mr Smits
to be eligible to nominate, he must have had an address
as his principal place of residence for at least one month
before the entitlement date for the election (26 August
2016).
Although Mr Smits’ enrolled address was within the City
of Moonee Valley, Ms Iser alleged that he was not qualified
to be enrolled at that address. The MET refined the nature
of Ms Iser’s application and considered submissions
from the VEC and Mr Smits, eventually finding that Mr
Smits was not eligible to nominate as a candidate as he
was not enrolled in the Myrnong Ward. To that extent, the
MET upheld Ms Iser’s application.
The VEC’s application of the Local Government Act 1989
(the Act) has always been that a person who is enrolled
within a municipality is entitled to stand for election
for any ward within that municipality, regardless of
whether the person is enrolled in that ward. The Electoral
Commissioner was not satisfied that the MET had
correctly interpreted and applied the relevant provisions
of the Act. For this reason, the VEC applied to VCAT to
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review the MET decision. On 2 August 2017, VCAT refused
the application and upheld the MET decision.
Considering the significant consequences for the conduct
of local government elections, the VEC has applied to
the Supreme Court for permission to appeal the VCAT’s
decision. The application for leave to appeal and the
appeal if leave be granted is listed for 17 November 2017.

Manningham City Council Koonung Ward
election: Victorian Electoral Commission
v Municipal Electoral Tribunal Z485/2017
Ms Stella Yee, a candidate for Koonung Ward in the
Manningham City Council elections, applied to the
Municipal Electoral Tribunal (MET) for the election to
be declared void on the basis that Manningham City
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Council had not properly informed non-citizen owner
occupiers of their eligibility to apply to be enrolled in
the election. The MET confined the application to the
statutory notice of entitlement, alleging that the VEC’s
notice of entitlement had failed to inform these potential
voters of their right to enrol, and thereby effectively
disenfranchised a substantial number of ratepayers.
The MET found that the VEC’s notice failed to properly
inform, or may have actively misled, non-citizen resident
ratepayers, and that the outcome of the election was
affected. The MET declared the election void.
The Electoral Commissioner remained satisfied that the
VEC’s notice complied with the Act and did not actively
mislead any person. The VEC had also gone to extensive
lengths to engage and inform this category of potential
voters. Accordingly, the VEC applied to VCAT for review of
the MET’s decision. A hearing took place on 28 September
2017. VCAT’s decision is pending.
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