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Aim of the Presentation

• To critically evaluate the concept of parental liability for 

competition law violations

• I will adopt a case study approach to this issue

• I will explain, rationalise and critique the current EU-level approach to parental 

liability for competition violations  

• I will explore whether an alternative approach to parental liability would be more 

appropriate than the current EU-level approach

• Caveat: just some preliminary ideas

• Part of ongoing research for OUP monograph  
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Part 1: The Enforcement Context

• If there is consensus on anything in competition law it is on the need to 

prohibit and prevent cartel activity

• The effects are usually negative; very unlikely to have any efficiencies

• Moralistic language is often used by competition authorities

• With cartels main debate is about procedure/sanctions to be adopted

• Various options exist (civil/administrative fines; criminal fines; corporate punishment; individual 

punishment; director disqualification orders; naming and shaming mechanisms; private damages 

actions…)

• Fines imposed upon companies is most common sanction

• Eg, Australia, Austria, Brazil, Bulgaria, Canada, Colombia, El Salvador, Estonia, the EU, Finland, 

Germany, Greece, Hungary, Ireland, Israel, Italy, Japan, Korea, Lithuania, Malaysia, Mexico, the 

Netherlands, Norway, Poland, Russia, Singapore, South Africa, Spain, Sweden, Switzerland, 

Turkey, the UK, the US and Zambia…

• Fines have various advantages

• Deterrence

• Moral message

• Increase the costs of setting up cartels and can be used as the ‘stick’ that makes leniency work
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Source: Allen & Overy



Part 1: The Enforcement Context

• Academic debate is ongoing on which sanction/mix of 

techniques is best for cartel enforcement

• Parental liability is on ICN’s agenda; limited research on it to 

date

• Quaere: is a special approach to parental liability warranted 

in competition law?

• Depends on competition enforcement objectives as well as 

legal and social norms in the jurisdiction

• Can employ case-study methodology here

• EU-level approach presents an interesting case study (with its 

strict approach to parental liability)
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Part 2: The EU Approach to 

Parental Liability  

• The EU competition rules are contained in Articles 101 and 102 TFEU

• They are enforced by the European Commission and the National Competition 

Authorities

• European Commission imposes administrative fines on undertakings that 

negligently or intentionally violate the European competition rules

• Regard must be had as to the gravity and duration of the violation: Art 23(3), Regulation 

1/2003

• Fining guidelines exist (basic amount; aggravating and mitigating circumstances)

• EC cannot impose a fine exceeding 10% of the undertaking’s total turnover in the 

preceding business year: Art 23(2), Regulation 1/2003

• The fines can be enormous in absolute terms

• ** The Commission has the power to impose fines upon parent companies (ie 

companies holding at least 51% of the shares in another company) **

8





Part 2: The EU Approach to 

Parental Liability  

• Articles 101 & 102 TFEU are addressed to ‘undertakings’

• Any entity engaged in economic activity regardless of its legal status or the 

way in which it is financed (Case 41/90, Höfner and Elsner v Macrotron)

• Economic concept: while it can be composed of one or more natural/legal 

entities, ‘undertaking’ is not synonymous with natural/legal personhood

• ‘consists of a unitary organisation of personal, tangible and intangible elements, which 

pursue a specific economic aim on a long term basis, and can contribute to the commission 

of an infringement of the kind referred to in [Articles 101 & 102 TFEU]’ (Case T-112/05, Akzo

Nobel NV v. Commission)

• Odudu and Bailey: ‘smallest combination of natural and legal persons able to exert a single 

competitive force on the market’

• Problem: fines can only be imposed on persons (Art 299 TFEU)

• Need to find entity with legal personhood to which one can impute the conduct

• Imposing fines (on parents) involves a two-step process:

• (a) Identify the undertaking involved in the violation [ability to control]

• (b) Impute the violation to one/more entities in that undertaking [exercised control]
10
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Parent Company A

Subsidiary A

Subsidiary A(i)

Subsidiary B Subsidiary C

Directors

Managers

Employees

Ability to control

Ability to control

All the entities on this slide 

together form part of one 

undertaking

Part 2: The EU Approach to 

Parental Liability  

Why? Because there is no 

possibility of competition 

between the entities

Eg 100% SH

Eg 100% SH



Part 2: The EU Approach to 

Parental Liability  

Imputation:

• Subsidiary – participation (through directors, managers, employees)

• Parent - actual exercise of decisive influence over the commercial 

policy of the subsidiary (broadly understood)

• ‘in order to impute the anti-competitive conduct of a subsidiary to its parent company, the 

Commission cannot merely find that that company “was able to” exert such a decisive 

influence over the behaviour of its subsidiary on the market, without checking whether that 

influence actually was exerted’ (Case T-399/09, HSE v. Commission)

• With 100% shareholdings actual exercise of decisive influence is 

presumed

• ‘it is sufficient for the Commission to show that the entire capital of a subsidiary is held by 

the parent company in order to conclude that the parent company exercises decisive 

influence over its commercial policy. The Commission will then be able to hold the parent 

company jointly and severally liable for payment of the fine imposed on the subsidiary, 

unless the parent company proves that the subsidiary does not, in essence, comply with 

the instructions which it issues and, as a consequence, acts autonomously on the market’ 

(Case C-97/08 P, Akzo Nobel NV)
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Parent Company A

Subsidiary A

Subsidiary A(i)

Subsidiary B Subsidiary C

Directors

Managers

Employees

Ability to control

Ability to control

If (through its directors, managers or 

employees), Subsidiary A(i) violates 

competition law, that violation will only 

be imputed to Subsidiary A(i), 

Subsidiary A and/or Parent Company A

Part 2: The EU Approach to 

Parental Liability  
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Parent Company A

Subsidiary A

Subsidiary A(i)

Actual exercise of 

decisive influence 

If (through its directors, manager or 

employees), Subsidiary A(i) violates 

competition law, that violation will only 

be imputed to Subsidiary A(i), 

Subsidiary A and/or Parent Company A

Fine

Fine

Fine

Part 2: The EU Approach to 

Parental Liability  

Rebuttable presumption with 

100% shareholding

Actual exercise of 

decisive influence 

Rebuttable presumption with 

100% shareholding
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Parent Company

Infringing 

Subsidiary

Fine

Part 2: The EU Approach to 

Parental Liability  

Actual exercise of 

decisive influence 

Rebuttable presumption with 

100% shareholding



Part 2: The EU Approach to 

Parental Liability  

Actual Exercise:

- EC has acknowledged this is the ‘main challenge’ in establishing PL

- Needs to have ‘consistent evidence’ of actual exercise of DI over the subsidiary

- The DI does not need to relate to:

- Commercial policy stricto sensu (eg pricing, distribution or marketing strategies)

- Policy relating to the production of goods or services

- Policy in the specific area in which the infringement occurred

- Any aspect of the subsidiary’s cartel activity or to anything that facilitates/advocates/encourages cartel activity

- It can merely relate to ‘strategic decisions’ of the subsidiary

- Decisions that concern ‘the general development of the subsidiary, whether it shall survive on the market or not, 

whether its business activities shall be expanded or will be down-sized, whether investments or acquisitions shall be 

made and whether it shall be sold and for what price’

- The Commission is very content with this approach, as ‘strategic decisions determine the very essence of the 

behaviour of the company on the market’ (Power Cables, Commission decision, 2 April 2014)

- The EC needs to consider ‘all of the relevant factors relating to economic, organisational and 

legal links which tie the subsidiary to the parent company’: Akzo

- Exercise of management power

- Decision making on: management appointments; corporate vision; capital expenditure/borrowing

- The creation of personnel links (eg overlapping board positions) between the parent and subsidiary

- Business relationships between them (eg supply arrangements); submission of information; informal meetings 16



Part 2: The EU Approach to 

Parental Liability  

100 % Shareholding Presumption:

- If 100% SH exists, the EC can rely upon that fact alone to prove exercise DI

- Presumption can be rebutted (in theory); hasn’t happened yet

- Burden is on defendant due to information asymmetry between it and the EC

- If rebuttal is not successful, the EC needs to explain why in its Decision

- Need to show complete (operational & strategic) independence of the subsidiary in practice 

- What will not rebut it:

- The absence of a formal management decision by the parent

- The fact the parent is not active in the cartelised market or is a non-operational holding company

- The lack of an information policy linking the parent & the subsidiary

- The insignificance of the subsidiary to the parent

- Lack of awareness/encouragement of the anticompetitive behaviour on behalf of the parent

- Failure of subsidiary to comply with instruction of parent

- That the parent is only engaging in activity that is required due to the obligations inherent in a listing on a stock exchange 

- Difficult (‘practically impossible’) to see what will rebut it

- Because exercise of DI is inferred from the totality of the economic, organisational and legal links between them

- AG Kokott in Akzo provided three potential examples (pure financial investor; temporary shareholding; legal prevention 

on exercise of control)

- Of limited relevance/exceptional 17



Part 3: The Implications of the EU 

Approach

• The Commission has the choice regarding imposition of the fine:

• Only on subsidiary

• Only on parent

• On both parent and subsidiary (joint and several liability)

• The liability of the parent is derivative of that of the subsidiary

• Extent of parent’s involvement cannot be greater than the subsidiary’s involvement

• The parent is nonetheless deemed itself to have committed the violation

• But the parent’s fine can be higher (eg recidivism) or lower (eg due to succession during the cartel)

• The ‘contribution’ between the parent and the subsidiary is not dealt with by the 

Commission

• 10% turnover cap applies to the total global turnover of the undertaking (not just the 

subsidiary) [therefore fine on subsidiary can be higher]

• Deterrence multiplier

• Recidivism  

• More legal targets for follow-on private action
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Part 4: Identifying the Justification 

for the Approach 

• The justification for PL appears to be deterrence

• Commission:

• Report on the first 10 years of Regulation 1/2003: differences between the NCAs in terms of fining 

powers – including the ability to impose parental liability – may compromise ‘the desired deterrent 

effect’ of national competition enforcement

• To impose ‘deterrent fines’ on undertakings, the NCAs should be able to adopt an approach to 

parental liability that is consistent EU-level approach

• This recommendation is followed through in the EC’s recent proposed ECN Plus Directive

• The Explanatory Memorandum states that PL would ‘allow the fine to reflect the overall strength of 

the corporate group and not only that of the subsidiary, making it more meaningful and deterrent’. 

• PL incentivises ‘undertakings to roll out compliance programmes throughout the group’. 

• Cf. UK Competition and Markets Authority (‘CMA’) in its response to the Commission’s consultation 

on empowering NCAs that preceded the publication of the proposed ECN Plus Directive:

‘where an infringement is committed by one part of a wider undertaking (for example a small subsidiary 

of a parent company) it is important to be able to use fines to incentivise the parent company to put 

in place appropriate systems and controls or otherwise seek to ensure that its subsidiaries comply 

with competition law.’
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Part 4: Identifying the Justification 

for the Approach 

• The justification for PL appears to be deterrence

• Courts:

‘I consider that the function of the [100% shareholding] presumption … is to facilitate the effective 

enforcement of competition law while promoting legal certainty due to the straightforward manner in which 

the presumption arises…. The number of wholly owned companies interposed between a parent 

company at the head of a corporate group and the subsidiary which participated in the infringement of 

competition law should not prevent the presumption from arising. … to find otherwise would jeopardise 

the rebuttable presumption and thus its function of ensuring the effective enforcement of competition law as 

parent companies could escape responsibility for the infringements in which their subsidiaries 

participated through corporate restructuring. Such strategic corporate restructuring could also indirectly 

limit the power of the Commission to impose fines, thus potentially undermining the deterrent effect of 

fines’  (AG Mazak in Case C-90/09 P, General Química SA and Others v European Commission)
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Part 4: Identifying the Justification 

for the Approach 

• The justification for PL appears to be deterrence

• Courts:

‘[G]iven that the person conducting the undertaking also has decisive influence over its market 

behaviour; the pressure of the penalties imposed should lead him to alter this conduct, such that in future 

the undertaking conducts itself in compliance with competition law. At the same time the penalty has 

general deterrent effect in that it also deters other economic participants from committing cartel offences. 

(AG Kokott in Case C-97/08 P, Akzo Nobel NV and Others v Commission)

‘[W]here an economic entity infringes the competition rules, it falls, in principle, to the natural or legal 

person managing that entity to answer for the consequences of its acts. None the less, in a field such as 

that of competition, the authorities responsible for conducting proceedings are faced with intricate conduct 

characterised by insidious behaviour and complex structures and organisations. In a group of 

companies, a subsidiary without any autonomy on the market may be just an ‘empty shell’ and conceal the 

identity of the true instigator of the anti-competitive agreements. Further, the movements of 

restructuring, transfers or again legal or organisational changes in the group may conceal movements 

of capital capable of thwarting the proper enforcement of the Commission’s decisions. In order to ensure 

the effective implementation of the competition rules, the Court therefore takes the economic reality of 

groups of companies into account Policy reason for imputation: deterrence. (AG Bot in Joined cases C-

201/09 P and C-216/09 P, ArcelorMittal Luxembourg SA)

21



Part 5: Analysing the Justification 

for the Approach 

• There are three steps to the deterrence-based argument for PL:

(1) Calculate the optimal fine to deter anticompetitive behaviour

• Assume that undertakings are rational, self-interested beings

• Set the punishment at least equal to the expected benefits of cartels discounted to take a/c of the 

rate of detection and prosecution 

• The available economic literature requires the fine to be ~150% of annual turnover

• Wils: profit (10% of annual TO) x time (5 yrs) / rate of detection (1/3) = 150% of annual turnover

(2) Demonstrate that the subsidiary is unable to pay the optimal fine

• The ‘inability to pay’ cases demonstrate that subsidiaries often cannot pay current fines (Koenig)

• Arguably the optimal cartel fine can lead to the liquidation of the company (with social costs –

unemployment; reduced taxation; increased market concentration)

• Craycraft et al.: 18% of firms convicted of price fixing had the resources for an optimal fine

• To avoid such negative externalities we should impose a sub-optimal fine on the subsidiary

(3) Fill the deterrence gap by also imposing a fine on the parent

• Imposing fine on parent incentivises it to introduce effective compliance programmes

• Other option: focus on the individuals involved (criminal sanctions; director disqualification orders; 

personal fines) – not particularly attractive in EU 22



Part 5: Analysing the Justification 

for the Approach 

• Optimal fining theory does not reflect reality

• Does not take account of informal sanctions (eg reputation)

• Ignores normative commitment to law and situational factors affecting compliance

• See: 

• (a) Parker and Nielsen: Australian businesses, while concerned about the formal legal sanctions for non-

compliance, also worry about informal economic and social losses when contemplating cartel activity

• (b) Beaton-Wells and Parker: a number of factors influence knowledge and/or perceptions of detection, 

prosecution and sanction, such as gender, age and normative appraisal of the law

• But more realistic in this context than others:

• Profit maximisation is best served through cost-benefit analyses 

• The more competitive the environment, the likelier it is that actors act rationally

• The application of economic deterrence theory is problematic in practice

• It is impossible to know the exact rate of detection of cartels

• Cartel statistics only relate to detected cartels
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Part 5: Analysing the Justification 

for the Approach 

• The controversial step is the filling in of the deterrence gap with (a strict 

approach to) parental liability

• It involves ‘going up’ to the parent rather than ‘going down’ to the individual infringers

• Potential advantage of this: efficiency in enforcement (particularly with 100% presumption)

• However: it runs up against an agency problem (even if the fine is optimal)

• Various other sanctions on the managers and employees could also be employed 

• An EU-wide director disqualification order scheme

• Individual administrative sanctions at EU level

• Criminal sanctions at national level (which exists to a degree)

• Not evident:

• (a) why a combination of individual-focused and parent-focused approaches is not be adopted

• (b) why a strict-liability approach is warranted, in particular due to the agency issue
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Part 5: Analysing the Justification 

for the Approach 

Additional concerns:

Quasi-criminal

• Competition proceeding is ‘criminal’ for human rights purposes (eg Article 6 ECHR)

• The principle of personal responsibility is therefore relevant:

• ArcelorMittal Luxembourg SA v. Commission: ‘The principle of personal responsibility is a fundamental 

guarantee deriving from criminal law, which limits the exercise of the public authorities’ right to impose 

punishment. Under that principle, a punishable act can be attributed only to its actual author and, 

under the principle that punishment should be applied only to the offender, a penalty cannot be 

incurred by anyone other than the offender.’ (AG Bot)

• This principle is not adequately respected (Thomas)

• ‘Personal’ relates to a (legal/natural) ‘person’ not an ‘undertaking’

• No obvious wrongdoing with current approach

• Parent does not need to participate or have knowledge about or encourage the infringement

• Efforts of parent to seek compliance is treated as evidence of exercise of decisive influence (and 

therefore leads to liability!)

• Potential wrongdoing: organisational failure (but strict not, eg, negligence based)

• Negligent/intentional aspect of the infringement relates to a constituent of the undertaking, not the parent

• Weak/non-existent link to culpability, causation of social harm, and moral wrongfulness

• Legitimacy becomes a concern as a result 25



My hypotheses:

(a) The approach to PL needs to be in line with the objectives of 

competition law enforcement (deterrence and ‘punishment’ 

(retribution))

(b) PL should be used for deterrence purposes but must be tempered by 

retribution theory (proportionality, responsibility and wrongdoing)

• Current approach fails to do this

• We need a more nuanced alternative

(c) Can do this by having a defence for the parent (of taking all 

reasonable (ie cost efficient) compliance measures)

26

Part 6: A More Satisfactory 

Approach?



Part 6: A More Satisfactory 

Approach?

Ability to exercise 

decisive influence

Actual exercise of 

decisive influence

Rebuttable of presumption 

with 100% SH

Defence of all 

reasonable 

compliance measures

Potential exceptions: 

(1) pure financial holding

(2) mere legal 

requirement fulfilment 

(eg consolidating 

accounts) 

Moral failing: assumption of responsibility for subsidiary 

and (presumed) failure to supervise properly

No moral failing: parent has 

supervised the subsidiary 

properly 

Same Undertaking Imputation Defence



Part 6: A More Satisfactory 

Approach?

Advantages of the proposed approach:

(1) It is line with both of the objectives of competition law enforcement: allows for 

PL to be pursued (for deterrence reasons) but tempers it with reference to 

retribution theory 

(2) It acknowledges the agency problem & uses it to ensure that there is a clear 

link with wrongful behaviour on the part of the parent

• Article 6 ECHR: quasi-criminal

• Personal responsibility 

• Fairer approach to condemnation

• Legitimacy

(3) Takes the pressure off the 100% SH presumption (and the criticism of its being 

irrebuttable in practice) 

(4) It pursues the objectives of EU competition law, but also allows for the 

advantages of limited liability to be generated (in defined circumstances)

(5) Does not involve a major departure from current EU jurisprudence (apart from 

ensuring clearer exceptions & the defence)
28



Part 6: A More Satisfactory 

Approach?

Future application?

• EU Courts and institutions seem dedicated to current approach

• The revised approach can be introduced across MS even if current 

proposed draft Directive is adopted 

• Art 12(3): ‘Member States shall ensure that the notion of undertaking is applied for 

the purpose of imposing fines on parent companies and legal and economic 

successors of undertakings’

• The language used is vague: it does not strictly mandate the EU approach

• Why? Something more than the notion of undertaking is used to impose 

liability in EU competition law (ie actual exercise of decisive influence)

• Arguably, it only requires the use of ‘undertaking’ in a PL approach

• The revised approach is consistent with the proposed Directive: it uses the notion of 

undertaking as a (necessary, but not sufficient) step in imposing parental liability  

• The EU MS should interpret the proposed Directive to allow for the 

revised approach
29



Conclusion

• The question whether to impose parental liability for competition law 

violations is a ‘live’ one

• There is no clear cut answer to this question

• Various options exist, with different merits/demerits

• The EU-level approach provides a useful case study of parental liability

• That approach can be used to achieve deterrence but there are various 

issues with it (eg a weak link with wrongdoing)

• An alternative approach is advanced: it involves imposing parental liability 

for deterrence purposes but it allows for a defence of taking all reasonable 

compliance measures in order to ensure a stronger link with retribution

• The adoption of this approach at EU-level would help improve the 

legitimacy of that regime
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Questions?


