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Interest Group Highlights
• The Rights of Indigenous Peoples Interest Group (RIPIG) held a substantive session 

at this year’s ASIL Annual Meeting on the theme of Resources, Rights, and Revenue-
Sharing: Redefining Standards for Consultations with Indigenous Peoples.  Panel participants 
included Paul Wilson, a partner in the Vancouver, British Columbia office of the law 
firm Fasken Martineau; Leonardo Crippa, an Argentine attorney at the Indian Law 
Resource Center in Washington, D.C.; Kirsty Gover of Melbourne Law School, and 
George Foster of Lewis & Clark Law School.  Former UN Special Rapporteur James 
Anaya had been scheduled to speak but regrettably missed the session due to a 
flight delay.  Many thanks to everyone who attended and assisted with organizing 
the event.

• RIPIG also held an Indigenous rights works-in-progress workshop at Princeton 
University on May 12. Presenters addressed a range of topics from Indigenous prop-
erty rights to impacts of mass tourism on Indigenous populations, and from emerg-
ing approaches to Free Prior and Informed Consent (FPIC) to the Canadian Truth 
and Reconciliation Commission.  The dozen speakers included Chris Alcantara 
(University of Western Ontario), Malcolm Lavoie (University of Alberta), Sabrina 
Tremblay-Huet  (Université de Sherbrooke), Jessica Shoemaker (University of 
Nebraska), Dwight Newman (University of Saskatchewan/Visiting Fellow, James 
Madison Program, Princeton University), and others. This was a friendly works-in-
progress session for all participants to receive feedback on Indigenous rights manu-
scripts at different stages, and the Interest Group will keep looking for opportunities 
to nurture such scholarship. 

• RIPIG is seeking to organize a similar works-in-progress conference to be held in 
Washington, D.C. as part of the group’s business meeting at the 2017 ASIL Annual 
Meeting (April 12-15, 2017).  Anyone interested in participating should contact one 
of the Co-Chairs, Dwight Newman at dwight.newman@usask.ca or George Foster at 
foster@lclark.edu.  Deadlines and other details will be announced in due course.

• Members are invited to organize webinars to be hosted by ASIL and this interest 
group on topics relating to indigenous rights.  For information on what is involved, 
please contact the Co-Chairs. 

The Newsletter 
The Newsletter is a place to share information concerning recent developments, schol-
arship, and other matters of interest to the Group relating to the rights of indigenous 
peoples.  Your contributions are essential to the quality and success of this publication.  
If you would like to contribute to an upcoming issue, please contact Kirsty Gover at 
kgover@unimelb.edu.au. Many thanks to Lisa Caripis, Elizabeth Flatley, Liz McPherson, 
Ulf Morkenstam and Arturo Villagran for contributions and suggestions.  Unless other-
wise indicated, all updates and summaries are by Kirsty Gover. 

Views contained in this pub-
lication are those of the 
authors in their personal
capacity. The American 
Society of International Law 
and this Interest Group do 
not generally take positions
on substantive issues, 
including those addressed in 
this periodical.

http://www.asil.org/community/user/1758
mailto:foster@lclark.edu
mailto:kgover@unimelb.edu.au
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Indigenous Rights Developments 

—continued on page 3

• World Bank approves final revised Environmental and 
Social Standard 7 (ESS 7) on Indigenous Peoples: On 
August 4, 2016 the World Bank’s Board of Executive 
Directors approved a new Environmental and Social 
Framework (ESF) containing ESS 7 on Indigenous Peoples 
/ Sub-Saharan African Historically Underserved Traditional 
Local Communities. The new ESS 7 will replace OP 4.10 
on Indigenous Peoples (2005) and updates the 2nd draft of 
the proposed ESS 7 that was circulated in July 2015 
(‘2nd draft ESS7’; see this newsletter Vol 3 (1) Winter 
2016). The new standards are expected to go into 
operation in early 2018, and will run in parallel to 
existing safeguards for approximately seven years 
while extant projects are in train. The new ESS 7 
amends parts of last year’s draft standard. Some 
points of interest include the following: ESS 7 
includes reference to ‘Sub-Saharan African Historically 
Underserved Traditional Local Communities’ as ‘alter-
native terminology’ to describe groups covered by 
ESS 7, but does not ‘broaden the scope of the appli-
cation of this ESS’ (ESS 7 para 1, footnote 1), and 
does not change the criteria used to identify groups 
covered by the standard (set out in paras 8 and 9 of 
ESS 7; for an explanation of this change see the ESF 
Proposed Third Draft, para 54, and paras 110-112, linked 
below). The new ESS 7 also contains several 
important amendments to the draft standard’s 
provisions on FPIC and cultural heritage.  These are 
(inter alia); limiting the first of the FPIC triggers to 
circumstances where the project will have ‘adverse 
impacts’ on land and natural resources subject to 
traditional ownership, rather than ‘impacts’ (Cf 2nd 
draft ESS7, para 18), and limiting the third FPIC trigger 
to circumstances where the project will have a 
significant impact on ‘cultural heritage material to the 
identity and/or cultural, ceremonial or spiritual aspects of the 
affected [peoples’] lives’, rather than simply ‘cultural 
heritage.’ (Cf 2nd draft ESS 7, para 18). The 
protections triggered by a project’s proposed use of 
cultural heritage (ESS 7, para 33) do not now extend 
to ‘knowledge, innovations or practices’ of the 
peoples concerned (Cf 2nd draft ESS 7, para 25). The 
provision obliging borrowers to document the 
‘mutually accepted process’ and its ‘outcomes’ where 
FPIC is triggered now specifies that the relevant 
process is the ‘mutually accepted process to carry out 
good faith negotiations’ (ESS 7, para 25(c); cf 2nd draft 
ESS7 para 18(c)). Finally, ESS7 contains a new 
paragraph 26 addressing the meaning of ‘consent in 

FPIC, included ‘in response to Indigenous Peoples’ 
interest in FPIC and the concerns of some 
shareholders regarding the potential inconsistency 
between FPIC and national law’ (see ESF Proposed Third 
Draft at para 53 and paras 110-112, linked below).  
The new paragraph 26 explains that for the purposes 
of the ESS 7, ‘consent refers to the collective support 
of affected [peoples], reached through a culturally 
appropriate process. It may exist even if some 
individuals or groups object to such project activities, 
as recognized by paragraph 25 (d).’ In aggregate the 
effect of these amendments is to qualify the scope of 
borrowers’ obligations set out in the draft standard, 
but even so, the inclusion of consent-based FPIC 
requirements in specified circumstances is an 
important advance on the ‘Free Prior and Informed 
Consultation’ standard contained in OP 4.10 (see this 
newsletter Vol 3 (1) Winter 2016).  The new ESF and 
ESS 7 can be found here: https://consultations.
worldbank.org/Data/hub/files/consultation-template/
review-and-update-world-bank-safeguard-policies/en/
materials/the_esf_clean_final_for_public_disclosure_
post_board_august_4.pdf. The World Bank Press 
Release can be found here: World Bank Press Release 
on ESF.  The ESF Proposed Third Draft presented to the 
World Bank’s Board of Executive Directors, explaining 
the basis for some of the changes described above 
can be found here: http://consultations.worldbank.
org/Data/hub/files/consultation-template/review-and-
update-world-bank-safeguard-policies/en/materials/
board_paper_for_es_framework_third_draft_for_
disclosure_august_4_2016.pdf. 

• Organization of American States (OAS) adopts the 
American Declaration on the Rights of Indigenous 
People (ADRIP): On June 15, 2016, the OAS adopted 
the American Declaration on the Rights of Indigenous Peoples, 
after 17 years of negotiations. The ADRIP contains 
substantive sections dealing with ‘Human Rights and 
Collective Rights’, ‘Cultural Identity’, ‘Organizational 
and Political Rights’ and ‘Social, Economic and 
Property Rights’. The scope and substance of the 
ADRIP is broadly comparable to that of the United 
Declaration on the Rights of Indigenous Peoples 2007 
(UNDRIP). ADRIP’s final provision specifies that ‘the 
rights recognized in this Declaration and the [UNDRIP] 
constitute the minimum standards for the survival, 
dignity, and well-being of the indigenous peoples of 

mailto:ENVIRONMENTAL AND SOCIAL FRAMEWORK (PROPOSED THIRD DRAFT)
mailto:ENVIRONMENTAL AND SOCIAL FRAMEWORK (PROPOSED THIRD DRAFT)
https://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/the_esf_clean_final_for_public_disclosure_post_board_august_4.pdf
https://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/the_esf_clean_final_for_public_disclosure_post_board_august_4.pdf
https://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/the_esf_clean_final_for_public_disclosure_post_board_august_4.pdf
https://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/the_esf_clean_final_for_public_disclosure_post_board_august_4.pdf
https://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/the_esf_clean_final_for_public_disclosure_post_board_august_4.pdf
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http://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/board_paper_for_es_framework_third_draft_for_disclosure_august_4_2016.pdf
http://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/board_paper_for_es_framework_third_draft_for_disclosure_august_4_2016.pdf
http://consultations.worldbank.org/Data/hub/files/consultation-template/review-and-update-world-bank-safeguard-policies/en/materials/board_paper_for_es_framework_third_draft_for_disclosure_august_4_2016.pdf
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the Americas’. ADRIP Art. 3 affirms the right of indige-
nous peoples to self-determination, followed by a 
provision preserving ‘the territorial integrity and politi-
cal unity of sovereign and independent states’, which 
is identical to UNDRIP Art. 46(1).  UNDRIP’s contro-
versial Art. 4 specifying that ‘in exercising their right 
to self-determination, [indigenous peoples] have the 
right to autonomy or self-government in matters relat-
ing to their internal and local affairs’ is replicated as 
ADRIP Article XXI. Likewise, ADRIP includes a provi-
sion substantively identical to UNDRIP’s  controversial 
‘FPIC’ provision  (UNDRIP Art. 19) requiring states ‘to 
consult and cooperate in good faith with the indige-
nous peoples concerned . . . in order to obtain their 
free prior and informed consent before adopting and 
implementing legislative and administrative measures 
that affect them’(ADRIP Art. XXIII(2)), but  includes an 
additional provision, not found in the UNDRIP, requir-
ing FPIC ‘prior to the approval of any project affecting 
their lands or territories or other resources’ (ADRIP, 
Art. XXXIV(4)). Some other points of difference are as 
follows: the ADRIP contains a provision affirming that 
individual or collective ‘self-identification as indige-
nous peoples will be a fundamental criteria for deter-
mining to whom this Declaration applies’ (ADRIP Art. 
I(2)). A comparable article was included as UNDRIP’s 
draft article 8 but did not appear in the adopted text. 
The ADRIP’s Art. XXIV on treaties, agreements and 
other constructive arrangements’ contains additional 
protections not set out in the equivalent UNDRIP pro-
vision (UNDRIP Art. 37(1)), requiring that those trea-
ties and agreements be recognized observed and 
enforced ‘in accordance with their true spirit and 
intent in good faith and [...] respected and honored 
by the States’ and specifying that ‘States shall give 
due consideration to the understanding of the indige-
nous peoples as regards to treaties, agreements and 
other constructive arrangements’ (ADRIP Art. XXIV(1)). 
ADRIP Art. XXV on land, territory and resources 
includes a specific requirement that states ‘establish 
the special regimes appropriate for such recognition, 
and for their effective demarcation or titling’, language 
that does not appear in the UNDRIP’s equivalent Art. 
26, and the ADRIP’s protections against racial dis-
crimination include a prohibition on xenophobia 
(ADRIP Art. XII).  The ADRIP contains a unique provi-
sion protecting the rights of indigenous peoples in 
voluntary isolation (Art. XXVI), an extended set of 
obligations related to labor conditions (Art. XXVI) and 

a set of provisions specifically addressed to the right 
to development (Art. XXIX). Finally, in contrast to the 
comparable UNDRIP provisions on restitution (e.g. 
UNDRIP Art. 28), the relevant ADRIP provision 
includes ‘the right to compensation for any damage 
caused to [indigenous peoples] by the implementation 
of state, international financial institutions or private 
business plans, programs, or projects.’ (Art. XXIX(5)). 
Also of note, the text of the ADRIP, as reported in the 
OAS General Assembly’s adopting Resolution AG/RES. 
2888 (XLVI-O/16), includes footnotes recording inter-
pretative statements made by the governments of the 
United States, Canada and Colombia. The United 
States notes that it has ‘persistently objected to the 
text of this American Declaration, which is not itself 
legally binding and therefore does not create new law, 
and is not a statement of [OAS] Member States’ obli-

Indigenous Peoples and Human Rights
International and Regional Jurisprudence

Ben Saul

2016   9781901362404  248pp   Pbk   RSP: £67.95  
Discount Price for ASIL Members: £54.36

To order visit www.isbs.com 
and quote the code ASIL16ad at the checkout 

NEW FROM HART PUBLISHING



4

Rights of Indigenous Peoples Interest Group Newsletter 
Fall 2016

—continued on page 5

Indigenous Rights Developments —continued from page 3

gations under treaty or customary international law’ 
and reiterates its ‘longstanding belief that implemen-
tation of  [UNDRIP] should remain the focus of the 
OAS and its Member States’ (footnote 1). Canada 
included a statement recording its intention ‘to move 
forward with the implementation of the [UNDRIP]  in 
accordance with Canada's Constitution’ and noting 
further that ‘as Canada has not participated substan-
tively in recent years in negotiations on the [ADRIP], it 
is not able at this time to take a position on the pro-
posed text of this Declaration’ (footnote 2). Colombia 
registered its objection to several ADRIP provisions in 
a lengthy ‘interpretative note’ addressed to Articles VII 
(right to belong to an indigenous people); XVI (indige-
nous spirituality); XX (freedom of association, assem-
bly and expression); XXXI (obligation to protect and 
promote rights); XXIII(2) (free prior and informed con-
sent); XXIX(4) (free prior and informed consent), and 
XXX(5) (military activity on indigenous land). A copy of 
the ADRIP can be found here: http://www.iitc.org/wp-
content/uploads/AG07150E06_web.pdf (at pages 167-
187).

• Native Nations Exercising Participation and Access-to-
Justice Rights in the United States: Recent 
Developments (Prof. George K. Foster, Lewis & Clark 
Law School). The United States government does not 
recognize any obligation to secure the consent of 
indigenous communities prior to approving develop-
ment projects that may impact them.   Yet the Obama 
Administration has followed a ‘meaningful consulta-
tion’ policy, and tribal input seems to have influenced 
several recent agency determinations.  Moreover, 
when agencies approve development proposals with-
out the consent of impacted tribes, protests and litiga-
tion increasingly result—often causing delays and 
placing the project’s fate in doubt.  Below are just a 
few recent examples of indigenous groups in the 
United States exercising their participation and 
access-to-justice rights in connection with develop-
ment proposals: 

An outpouring of tribal opposition seems to have 
contributed to the Obama Administration’s recent 
rejection of TransCanada’s request to build the 
Keystone XL Pipeline to transport crude oil from 
Canada to refineries on the Gulf Coast.  The State 
Department’s decision rejecting the proposal 
cited a number of potential adverse impacts on 

native communities and concerns about the pipe-
line expressed by Indian tribes during consulta-
tions. https://keystonepipeline-xl.state.gov/
documents/organization/249450.pdf.  Several 
native nations along the route had opposed the 
proposal, citing risks to water supplies and cul-
tural history sites, among other concerns. http://
www.indianz.com/News/2015/11/09/tribes-and-
activists-celebrate.asp.   Since then, TransCanada 
has initiated arbitration against the United States, 
contending that the permit denial violated the 
company’s rights under NAFTA—a case that high-
lights the potential tension between indigenous 
rights and investor protections under investment 
treaties.  http://www.keystone-xl.com/wp-content/
uploads/2016/06/TransCanada-Request-for-
Arbitratio-2n.pdf. 

In May of this year, the U.S. Army Corps of 
Engineers rejected a developer’s proposal to build 
a coal terminal north of Seattle after the Lummi 
Nation voiced concerns that the project would 
threaten their treaty-reserved fishing rights.  The 
Corps made clear that the threat to the tribe’s 
fishing rights was the basis for its decision.  http://
www.seattletimes.com/seattle-news/environment/
tribes-prevail-kill-proposed-coal-terminal-at-
cherry-point/.

By contrast, the Army Corps of Engineers recently 
approved a pipeline proposal over the objections 
of the Standing Rock Sioux.   Known as the 
Dakota Access Pipeline, this project would bring 
crude oil from North Dakota oil fields to an exist-
ing pipeline in Illinois, passing near the Standing 
Rock reservation and under the Missouri River.  
The Standing Rock have argued that the pipeline 
threatens their water supplies and presents other 
risks similar to those posed by the Keystone XL 
Pipeline.  The Corps disagreed and cleared the 
way for the project by issuing a ‘finding of no sig-
nificant impact’ (FONSI), foreclosing the need for 
a more extensive environmental review.  http://
cdm16021.contentdm.oclc.org/cdm/ref/collection/
p16021coll7/id/2801.  The Standing Rock have 
filed a lawsuit challenging the Corps’ decision and 
have staged a series of protests, leading to a 
shutdown of construction work.  https://www.
mprnews.org/story/2016/08/18/north-dakota-pipe-

http://www.iitc.org/wp-content/uploads/AG07150E06_web.pdf
http://www.iitc.org/wp-content/uploads/AG07150E06_web.pdf
https://keystonepipeline-xl.state.gov/documents/organization/249450.pdf
https://keystonepipeline-xl.state.gov/documents/organization/249450.pdf
http://www.indianz.com/News/2015/11/09/tribes-and-activists-celebrate.asp
http://www.indianz.com/News/2015/11/09/tribes-and-activists-celebrate.asp
http://www.indianz.com/News/2015/11/09/tribes-and-activists-celebrate.asp
http://www.keystone-xl.com/wp-content/uploads/2016/06/TransCanada-Request-for-Arbitratio-2n.pdf
http://www.keystone-xl.com/wp-content/uploads/2016/06/TransCanada-Request-for-Arbitratio-2n.pdf
http://www.keystone-xl.com/wp-content/uploads/2016/06/TransCanada-Request-for-Arbitratio-2n.pdf
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http://www.seattletimes.com/seattle-news/environment/tribes-prevail-kill-proposed-coal-terminal-at-cherry-point/
http://www.seattletimes.com/seattle-news/environment/tribes-prevail-kill-proposed-coal-terminal-at-cherry-point/
http://cdm16021.contentdm.oclc.org/cdm/ref/collection/p16021coll7/id/2801
http://cdm16021.contentdm.oclc.org/cdm/ref/collection/p16021coll7/id/2801
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https://www.mprnews.org/story/2016/08/18/north-dakota-pipeline-construction-halted-until-court-date
https://www.mprnews.org/story/2016/08/18/north-dakota-pipeline-construction-halted-until-court-date
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line-construction-halted-until-court-date; http://
www.nytimes.com/2016/08/24/us/occupying-the-
prairie-tensions-rise-as-tribes-move-to-block-a-
pipeline.html?_r=0      

Meanwhile, tribes with treaty-reserved fishing 
rights along the Columbia River are seeking to 
stop a proposed oil-by-rail terminal in Vancouver, 
Washington, intended to facilitate shipments of 
crude oil from the Midwest to West Coast refiner-
ies.  The Yakama Nation and the Confederated 
Tribes of the Umatilla Indian Reservation testified 
in opposition to the project at recent public hear-
ings before the state energy authority that is 
reviewing the proposal.  The tribes contend that 
any potential derailment could devastate salmon 
and other natural resources on which they 
depend, undermining treaty rights similar to those 
that proved decisive for the Lummi in their oppo-
sition to the proposed coal terminal.  http://big-
story.ap.org/article/6083ab02b6884fb8a9e68b40
78a98471/major-battle-over-oil-terminal-unfolds-
pacific-northwest.  

• Guatemalan Constitutional Court recognizes the right 
to bilingual education for Indigenous Communities: 
Expedientes Acumulados 4783-2013, 4812-2013 Y 4813-
2013. (Arturo Villagran, Legal Researcher, Melbourne 
Law School): On July 5, 2016, the Guatemalan 
Constitutional Court delivered a judgment ordering 
the Guatemalan government to take measures to 
implement an ‘educative process’ that represents 
‘authentically and fully the goals, methodology and 
contents’ of an ‘intercultural bilingual education’ in 
certain high-population indigenous areas in 
Guatemala. In obiter comments, the Constitutional 
Court observed that the government causes ‘griev-
ance’ to indigenous children’s rights recognized in the 
Guatemalan Constitution and international human 
rights instruments by not implementing a bilingual 
education program in indigenous populated areas 
(page 27). The Court emphasized that the right to free 
education is intrinsically connected to the right to 
development of an individual within his or her own 
culture (pages 45-48), noting that the international 
human rights instruments ratified by Guatemala 
expand on the rights contained within the 
Guatemalan Constitution and should be read as part 
of the Constitution, namely as a ‘Constitutional Block’ 

(‘bloc de constitutionalité’, page 43). The Court first 
deployed the concept of a Constitutional Block in 
2012, (File No. 1822-2011, judgment of 17 July 2012, 
p 15), where it noted that international human rights 
instruments that enhance and complement constitu-
tionally-recognized fundamental rights should be read 
harmoniously and in unison with the Constitution. By 
applying the notion of a Constitutional Block to rights 
of free bilingual education in Guatemala, the 
Constitutional Court has accepted that indigenous 
rights instruments such as the ILO Convention 169, the 
UNDRIP and the Universal Declaration of Linguistic Rights 
are part of the Constitutional Block alongside univer-
sal human rights instruments such as the International 
Covenant on Social, Economic and Cultural Rights and the 
Convention of the Rights of the Child (pages 48-49). The 
full judgment (in Spanish) is available here: http://www.
cc.gob.gt/index.php?option=com_content&view=arti
cle&id=1907&Itemid=207. 

• Colombian Constitutional Court rules to protect the 
right of Indigenous peoples and Afro-Colombian com-
munities to prior consultation: Corte Constitucional, 9 de 
junio de 2016, Sentencia T-766/15 (Lisa Caripis, Legal 
Researcher, Melbourne Law School). On June 9, 2016, 
the Colombian Constitutional Court reiterated the spe-
cial protection enjoyed by Colombia’s Indigenous and 
Afro-Colombian communities under the Colombian 
Constitution, based on the ‘constitutional rank’ 
accorded by the Court to certain international treaties. 
The current Santos administration issued three minis-
terial resolutions between 2012 and 2013 to make 
almost 20% of the country available for mining conces-
sion by tender. These ‘strategic mining areas’ (SMAs) 
were delineated for their resource potential, without 
consideration of, or consultation with, the Indigenous 
and Afro-Colombian communities living in or near the 
designated areas. Along with the Chocó Inter-Ethnic 
Solidarity Forum and several Afro-Colombian 
Community Councils, the Colombian NGO, the Centre 
for Social Justice Studies: ‘Tierra Digna’, brought an action 
in tutela seeking a writ of judicial protection of those 
communities’ fundamental rights, derived from the 
‘constitutional rank’ accorded to ILO Convention 169 in 
the Constitutional Court’s earlier jurisprudence. Of 
particular import is the Court’s analysis of the scope 
and content of the right to prior consultation.  The 
Court held that the SMAs unilaterally imposed an 

https://www.mprnews.org/story/2016/08/18/north-dakota-pipeline-construction-halted-until-court-date
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http://bigstory.ap.org/article/6083ab02b6884fb8a9e68b4078a98471/major-battle-over-oil-terminal-unfolds-pacific-northwest
http://www.cc.gob.gt/index.php?option=com_content&view=article&id=1907&Itemid=207
http://www.cc.gob.gt/index.php?option=com_content&view=article&id=1907&Itemid=207
http://www.cc.gob.gt/index.php?option=com_content&view=article&id=1907&Itemid=207
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Indigenous Rights Developments —continued from page 5

extractive model of development on the communities, 
which, among other things, ‘put at risk, even if latently, 
their subsistence, their ethnic and cultural identity, 
their traditional uses, values, and customs, their forms 
of production and appropriation of the land, their cos-
mology, and their history’ and so violated their rights 
to prior consultation, land, ethnic diversity and civic 
participation. Importantly, the holding did not limit this 
protection to the claimant communities, but applies to 
all similarly situated Indigenous peoples and Afro-
Colombian communities throughout Colombia. 
Consequently, the Court found that all SMAs were 
invalid, and went on to warn the Colombian govern-
ment of the importance of consulting with these his-
torically oppressed groups in the development of any 
new mining policy, and the necessity of obtaining their 
free, prior and informed consent.   The full judgment 
(in Spanish) is available here: http://www.corteconstitu-
cional.gov.co/relatoria/2015/t-766-15.htm (This sum-
mary is based on a case note published in the 
Australian Human Rights Law Centre case database, 
available at http://hrlc.org.au/colombian-constitu-
tional-court-invalidates-national-mining-policy-for-viol-
ating-the-fundamental-rights-of-indigenous-and-
afrocolombian-peoples/).

• Inter-American Court on Human Rights (IACtHR) 
issues advisory opinion holding that legal entities other 
than indigenous peoples do not hold rights under the 
Inter-American human rights system: (Arturo Villagran, 
Legal Researcher, Melbourne Law School): On 
February 26, 2016, the IACtHR delivered an advisory 
opinion on the entitlement of legal entities to human 
rights. After some examination of comparative human 
rights legal systems (European: paras 51-56; African: 
paras 57-58; Universal: paras 59-61) and domestic 
jurisprudence (paras 64-66), the IACtHR concluded 
that legal entities do not hold any rights under the 
Inter-American Human Rights system (para 70), but 
made an exception for indigenous groups.  The 
IACtHR recalled its 2012 judgment; Kiwcha of Sarayaku v 
Ecuador, in which it recognized that indigenous groups, 
as well as indigenous individuals, could hold rights in 
the terms of the Convention (para 74) and recalled its 
earlier jurisprudence in which it decided that because 
of the nature of indigenous groups, certain human 
rights have a collective dimension (ibid.), making spe-
cific mention of collective indigenous rights to cultural 
identity and property (para 83).  The full advisory 

opinion (in Spanish) is available here: http://www.cor-
teidh.or.cr/docs/opiniones/seriea_22_esp.pdf. 

• United Kingdom Supreme Court dismisses resettle-
ment appeal by Chagos Islanders:  On June 29, 2016, 
the UK Supreme Court handed down its judgment in R 
(on the application of Bancoult (No 2) v Secretary of State for 
Foreign and Commonwealth Affairs [2016] UKSC 35, 
dismissing an appeal by Chagos Islanders against a 
2008 House of Lords decision confirming the UK 
government’s order prohibiting them from returning 
to the islands. The Chagos Islanders were removed 
from the islands between 1968 and 1973 after the UK 
agreed to allow the United States to establish a 
military base on Diego Garcia, the largest island in the 
group. A resettlement feasibility study concluded in 
2002 determined that resettlement of islands other 
than Diega Garcia would be prohibitively expensive. 
An additional feasibility study concluded in 2014-15, 
while the litigation was on foot, found that 
resettlement on islands including Diego Garcia was 
feasible, leaving open the possibility of a future legal 
challenge based on those findings. The UK’s 
controversial 2010 establishment of a Marine 
Protected Area (MPA) around the islands has also 
been challenged by the Chagos Islanders in separate 
litigation. Readers may recall that in 2015 the 
establishment of the MPA was challenged by Mauritius 
in the Permanent Court of Arbitration and was found 
by to be in contravention of the United Nations 
Convention on the Law of the Sea (the opinion 
included some commentary on the legality of the 
British territorial claim to the islands): Chagos Marine 
Protected Area Arbitration (Mauritius v. United Kingdom), 
judgment available here: https://www.pcacases.com/
web/view/11. The Court’s press release on the 2016 
case can be found here: https://www.supremecourt.uk/
cases/docs/uksc-2015-0021-press-summary.pdf.  The 
full judgment can be found here: https://www.suprem-
ecourt.uk/cases/uksc-2015-0021.html. 

• Brazil’s federal environmental protection agency 
denies license for proposed São Luiz do Tapajós dam 
project in order to avoid the relocation of affected 
indigenous peoples: On August 4, 2016 Brazil’s envi-
ronmental protection agency denied a license for the 
proposed São Luiz do Tapajós dam project on the 
Tapajos river because it would require the resettle-
ment of indigenous Munduruku peoples. The decision 

http://www.corteconstitucional.gov.co/relatoria/2015/t-766-15.htm
http://www.corteconstitucional.gov.co/relatoria/2015/t-766-15.htm
http://hrlc.org.au/colombian-constitutional-court-invalidates-national-mining-policy-for-violating-the-fundamental-rights-of-indigenous-and-afrocolombian-peoples/
http://hrlc.org.au/colombian-constitutional-court-invalidates-national-mining-policy-for-violating-the-fundamental-rights-of-indigenous-and-afrocolombian-peoples/
http://hrlc.org.au/colombian-constitutional-court-invalidates-national-mining-policy-for-violating-the-fundamental-rights-of-indigenous-and-afrocolombian-peoples/
http://hrlc.org.au/colombian-constitutional-court-invalidates-national-mining-policy-for-violating-the-fundamental-rights-of-indigenous-and-afrocolombian-peoples/
http://www.corteidh.or.cr/docs/opiniones/seriea_22_esp.pdf
http://www.corteidh.or.cr/docs/opiniones/seriea_22_esp.pdf
https://www.pcacases.com/web/view/11
https://www.pcacases.com/web/view/11
https://www.supremecourt.uk/cases/docs/uksc-2015-0021-press-summary.pdf
https://www.supremecourt.uk/cases/docs/uksc-2015-0021-press-summary.pdf
https://www.supremecourt.uk/cases/uksc-2015-0021.html
https://www.supremecourt.uk/cases/uksc-2015-0021.html
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follows the recognition in April 2016 by Brazil’s 
Indigenous Agency (FUNAI) that the Sawre Muybu 
lands to be flooded by the project were traditional 
indigenous territories and so protected by the 
Brazilian Constitution. News articles on the decision 
and its background can be found here: https://www.
theguardian.com/environment/2016/aug/05/major-
amazon-dam-brazil-opposed-by-tribes-fails-get-envi-
ronmental-license; https://news.mongabay.
com/2016/08/environmental-licence-for-sao-luiz-do-
tapajos-hydroelectric-dam-denied/. 

• United States tribal governments included in 
Volkswagen Settlement: On June 28, 2016, the US 
Environmental Protection Agency and Department of 
Justice announced a settlement agreement with 
Volkswagen regarding allegations of deceitful emis-
sions tests and false advertising by Volkswagen. As 
part of the settlement Volkswagen is required 
to spend $2.7 billion to fund emission reduction proj-
ects by municipal, state, federal and tribal govern-
ments, and is obliged to allocate part of the fund 
solely to tribes. This development is widely regarded 
as confirming the sovereign status of tribes and their 
governments in US law: http://www.ncai.org/news/arti-
cles/2016/06/28/tribal-sovereignty-recognized-in-volk-
swagen-settlement-agreement-with-the-epa-and-doj. 
More information on the settlement is available here: 
https://www.epa.gov/enforcement/reference-news-
release-volkswagen-spend-147-billion-settle-allega-
tions-cheating and here: https://www.
vwcourtsettlement.com/en/. 

• Canadian Supreme Court issues declaration confirm-
ing Métis and non-status Indian peoples are ‘Indians’ 
under the Canadian Constitution Act 1867: In its judg-
ment of April 14, 2016; Daniels v Canada (Indian Affairs 
and Northern Development) [2016] SCC 12, the Canadian 
Supreme Court held that Métis peoples and non-sta-
tus Indians are ‘Indians’ under s 91(24) of the 
Constitution Act 1867 (affirming exclusive federal 
jurisdiction over ‘Indians, and Lands reserved for the 
Indians’). Métis are constitutionally recognized along-
side Indians and Inuit as ‘Aboriginal Peoples’ in s. 
35(1) of the Constitution Act 1982, and their s 35 
aboriginal rights were upheld by the Supreme Court in 
R. v. Powley, [2003] 2 S.C.R. 207, but Métis aboriginal 
rights-holders were described in that judgment as 
individuals who could show self-identification, ances-

tral connection, and community acceptance as Métis. 
The Daniels judgment confirms that the category of 
Métis persons who are legally Indian is wider than the 
category of aboriginal rights-holders identified in 
Powley (para 49). Non-status Indians are persons who 
are of Indian ancestry but who do not qualify as 
Indian under the Indian Act 1985 (for example, people 
with fewer than two Status-Indian grandparents) are 
also ‘Indians’ for the purposes of 91(24). The Supreme 
Court observed that ‘[b]oth federal and provincial 
governments have, alternately, denied having legisla-
tive authority over non-status Indians and Métis’ (para 
13), resulting in ‘these Indigenous communities being 
in a jurisdictional wasteland with significant and obvi-
ous disadvantaging consequences. . .’ (para 14). As 
the Court observed, ‘finding Métis and non-status 
Indians to be “Indians” under s. 91(24) does not cre-
ate a duty to legislate, but it has the undeniably salu-
tary benefit of ending a jurisdictional tug-of-war in 
which these groups were left wondering about where 
to turn for policy redress.’ (para 15). The Court further 
noted that ‘[d]etermining whether particular individu-
als or communities are non-status Indians or Métis 
and therefore “Indians” under s. 91(24), is a fact-
driven question to be decided on a case-by-case basis 
in the future . . .’. (para 47). The full judgment can be 
accessed here: http://scc-csc.lexum.com/scc-csc/scc-
csc/en/15858/1/document.do.  The Government of 
Canada has released a ‘FAQs’ response to the judg-
ment which includes the following statement: ‘The 
Government of Canada respects and welcomes the 
Supreme Court of Canada’s Daniels Decision, ren-
dered April 14th, 2016, and the clarity it brings. We 
will be reviewing it closely and working with 
Indigenous partners and others to ensure we are fol-
lowing court direction as we move forward. However, 
the decision does not provide Métis or non-Status 
individuals with new entitlements to registration as 
Status Indians. The current registration provisions 
within the Indian Act do not provide the Department 
with the authority to grant Métis or non-Status recog-
nition; therefore, individuals should not apply under 
the Indian Act.’ (Available at http://www.aadnc-aandc.
gc.ca/eng/1460635873455/1460635946946). 

• New Zealand Aotearoa’s Waitangi Tribunal finds that 
the Trans-Pacific Partnership Agreement (TPAA) does 
not breach the principles of the Treaty of Waitangi 

https://www.theguardian.com/environment/2016/aug/05/major-amazon-dam-brazil-opposed-by-tribes-fails-get-environmental-license
https://www.theguardian.com/environment/2016/aug/05/major-amazon-dam-brazil-opposed-by-tribes-fails-get-environmental-license
https://www.theguardian.com/environment/2016/aug/05/major-amazon-dam-brazil-opposed-by-tribes-fails-get-environmental-license
https://www.theguardian.com/environment/2016/aug/05/major-amazon-dam-brazil-opposed-by-tribes-fails-get-environmental-license
https://news.mongabay.com/2016/08/environmental-licence-for-sao-luiz-do-tapajos-hydroelectric-dam-denied/
https://news.mongabay.com/2016/08/environmental-licence-for-sao-luiz-do-tapajos-hydroelectric-dam-denied/
https://news.mongabay.com/2016/08/environmental-licence-for-sao-luiz-do-tapajos-hydroelectric-dam-denied/
http://www.ncai.org/news/articles/2016/06/28/tribal-sovereignty-recognized-in-volkswagen-settlement-agreement-with-the-epa-and-doj
http://www.ncai.org/news/articles/2016/06/28/tribal-sovereignty-recognized-in-volkswagen-settlement-agreement-with-the-epa-and-doj
http://www.ncai.org/news/articles/2016/06/28/tribal-sovereignty-recognized-in-volkswagen-settlement-agreement-with-the-epa-and-doj
https://www.epa.gov/enforcement/reference-news-release-volkswagen-spend-147-billion-settle-allegatio
https://www.epa.gov/enforcement/reference-news-release-volkswagen-spend-147-billion-settle-allegatio
https://www.epa.gov/enforcement/reference-news-release-volkswagen-spend-147-billion-settle-allegatio
https://www.vwcourtsettlement.com/en/
https://www.vwcourtsettlement.com/en/
http://scc-csc.lexum.com/scc-csc/scc-csc/en/15858/1/document.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/15858/1/document.do
http://laws-lois.justice.gc.ca/eng/acts/i-5/
http://www.aadnc-aandc.gc.ca/eng/1460635873455/1460635946946
http://www.aadnc-aandc.gc.ca/eng/1460635873455/1460635946946
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(1840): On May 5, 2016, the Tribunal delivered its 
Report On The Trans-Pacific Partnership Agreement: Wai 
2522 (2016).  The Tribunal was asked to hear under 
urgency a claim that the TPPA (a free-trade agreement 
signed on February 4 2016 between New Zealand, the 
United States, Canada, Australia, Brunei, Chile, Japan, 
Malaysia, Mexico, Peru, Singapore and Vietnam, ratifi-
cation and entry into force pending) breached the 
principles of the Treaty of Waitangi (1840) concluded 
between Maori tribes and the Crown. In particular, the 
Tribunal was asked to decide whether the TPPA’s  
‘Treaty of Waitangi exception clause’ (TPAA cl. 29(6)) 
provided adequate protection for Maori interests.  
The clause specifies that ‘[p]rovided that such mea-
sures are not used as a means of arbitrary or unjusti-
fied discrimination against persons of the other 
Parties or as a disguised restriction on trade in goods, 
trade in services and investment, nothing in this 
Agreement shall preclude the adoption by New 
Zealand of measures it deems necessary to accord 
more favorable treatment to Maori in respect of mat-
ters covered by this Agreement, including in fulfilment 
of its obligations under the Treaty of Waitangi.’ It fur-
ther provides that the interpretation of the Treaty of 
Waitangi shall not be subject to the TPAA’s dispute 
settlement provisions but ‘Chapter 28 (Dispute 
Settlement) shall otherwise apply to this article’, and 
that a panel may be requested to determine ‘only 
whether any measure referred to in paragraph 1 is 
inconsistent with a Party’s rights under this 
Agreement.’ The Tribunal considered claims by the 
Maori applicants that ‘the possibility of an ISDS 
[investor-state dispute settlement] claim, or the threat 
or apprehension of a claim, [would] have a “chilling 
effect” on the Government’s willingness to comply 
with its domestic Treaty of Waitangi obligations’ and 
concluded that ‘[t]he exception, in our view, could be 
said to offer a rea sonable degree of protection to 
Mãori interests affected by the TPPA.’ (page 51). The 
full Waitangi Tribunal report is available here: https://
forms.justice.govt.nz/search/Documents/WT/wt_
DOC_104833137/Report%20on%20the%20TPPA%20W.
pdf. The Tribunal’s press release can be found here: 
http://waitangitribunal.govt.nz/news/tppa-treaty-
clause-not-a-breach-tribunal-says/.

• Inter-American Court of Human Rights (IACtHR) issues 
decision on indigenous rights to legal personality and 
collective property in Suriname: On January 28, 2016, 

the IACtHR published its decision in Kaliña and Lokono 
Peoples v. Suriname. The applicants claimed as their 
ancestral territory lands in the northeast of Suriname, 
to which they had no legal title, and contested the 
State’s creation in that territory of three nature 
reserves, its granting of bauxite mining concessions 
and logging permits, its allocation of freehold and 
leasehold titles to non-indigenous persons in the cre-
ation of an urban subdivision, and its failure to con-
sult indigenous peoples about these grants and 
concessions. The Court found that since the law of 
Suriname does not recognize the legal personality of 
indigenous peoples, the state was in violation of 
Article 3 of the American Convention on Human 
Rights (ACHR Art. 3: ‘Every person has the right to 
recognition as a person before the law’; para 114), 
and that the lack of legal personality meant that the 
peoples concerned were unable to hold collective 
property titles. Building on its earlier jurisprudence on 
indigenous peoples in Suriname (Moiwana Community v. 
Suriname (2005) and Saramaka People v. Suriname (2007)), 
the court found that the State’s failure to delimit, 
demarcate and grant title to the territories of the 
Kaliña and Lokono peoples violated the right to col-
lective property in ACHR Art. 21 (para 142) and further 
held that when demarcating Kaliña and Lokono terri-
tories, the state must accommodate the Maroon tribal 
communities occupying parts of the claimed ancestral 
territories, and must, ‘in a agreement with the indige-
nous and Maroon communities, draw up rules for 
peaceful and harmonious coexistence in the territory 
in question.’ (para 141). The court confirmed that the 
Kaliña and Lokono peoples have a right to restitution 
of their lands, noting that ‘the physical and spiritual 
foundations of the identity of the indigenous peoples 
are based mainly on their unique relationship with 
their traditional lands, so that, while this relationship 
exists, the right to request the restitution of those 
lands remains valid’ (para 150-152), even where the 
land in question has been granted to non-indigenous 
third parties (para 154). Where there is a conflict of 
indigenous and non-indigenous property interests, the 
Court held, this must be resolved by the State on a 
case-by-case basis and any limits on the competing 
rights must be imposed in accordance with principles 
of legality, necessity, proportionality and the attain-
ment of a legitimate object, and must not restrict 
indigenous rights in a way that prevents the survival 

Indigenous Rights Developments —continued from page 7

—continued on page 9
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Selected Publications & Reports

Recommendations of UN and Treaty bodies 

• At its 24th session (18 - 29 January, 2016), the Human 
Rights Council’s Working Group on the Universal 
Periodic Review adopted reports containing recom-
mendations on indigenous peoples rights, including 
with respect to Namibia (A/HRC/32/4, paras 137.214-
216 and 137.219); Niger (A/HRC/32/5, para 122); 
Mozambique (A/HRC/32/6, para 130.14); Paraguay (A/
HRC/32/9, paras 102.25-27, 102.32, 102.44, 102.105, 
102.107-108, 102.118, 102.133, 102.136, 102.150, 
102.160, 102.171-182) and Denmark (A/HRC/32/10, 
paras 120.98 and 120.166); and at its 25th  session 
(2–13 May 2016)), with respect to Suriname (A/
HRC/33/4, paras 133.96-102, 135.1 and 135.18-19); 
Papua New Guinea (A/HRC/33/10; paras 104.152-153 
and 104.158); and the United Republic of Tanzania (A/
HRC/33/12 , paras 104.152-153 and 104.158).

• The Human Rights Committee made recommenda-
tions relating to indigenous peoples rights in its 
Concluding Observations on state periodic reports at 
its 116th session (7-31 March 2016), including with 
respect to Costa Rica (CCPR/C/CRI/CO/6, paras 9-10, 
15, 41-42); Namibia (CCPR/C/NAM/CO/2, paras 9-10 
and 43-44); New Zealand (CCPR/C/NZL/CO/6 , paras 
17-18, 21-22, 24-26, 29-30 and 45-48); Rwanda 
(CCPR/C/RWA/CO/4 , paras 47-48); South Africa 
(CCPR/C/ZAF/CO/1, paras  45-47); and Sweden 
(CCPR/C/SWE/CO/7, paras 38-39);  and at its 117th ses-
sion (20 June- 15 July 2016) with respect to Argentina 

of indigenous communities as a people (para 155), so 
that ‘the decision taken by the domestic authorities 
should never be based exclusively on the fact that 
these lands are in private hands or that they are being 
exploited rationally’ (para 280). If restitution, including 
by purchase or expropriation of third party title, is 
found to be impossible, ‘the State may offer alterna-
tive lands of the same or greater size and quality or 
payment of fair compensation, or both, by mutual 
agreement with the peoples concerned.’ (para 158) 
The States’ failure to take these steps puts it in viola-
tion of Arts. 21 (right to property) and 1(1) (non-dis-
crimination). With respect to the nature reserves, the 
State must adopt measures to guarantee the peoples’ 

(CCPR/C/ARG/CO/5, paras 37-38, in Spanish); Burkina 
Faso (CCPR/C/BFA/CO/1, paras 41-21, in French); and 
Ecuador (CCPR/C/ECU/CO/6, paras 35-38, in Spanish).

• The Committee on the Elimination of Racial 
Discrimination made recommendations relating to 
indigenous peoples rights in its Concluding 
Observations on state periodic reports at its 88th ses-
sion (25 April – 13 May 2016), including with respect 
to Namibia (CERD/C/NAM/CO/13-15, paras 15-16, 
19-20, 22 and 24). 

• The Committee on the Rights of the Child made rec-
ommendations relating to indigenous peoples rights 
in its Concluding Observations on state periodic 
reports at its 71st session (11-29  Jan 2016) including 
with respect to Kenya (CRC/C/KEN/CO/3-5, paras 
67-68); and at its 72nd session (17 May - 03 Jun 2016) 
with respect to Gabon (CRC/C/GAB/CO/2, paras 
60-61);  Nepal (CRC/C/NPL/CO/3-5, paras 63-66); and 
Peru (CRC/C/PER/CO/4-5, paras 23-24).

Books

• Dawid Bunikowski (ed.), Philosophy of Law in the 
Arctic (University of the Arctic: Rovaniemi, 2016). 
Available at http://www.uarctic.org/media/1596449/tn-
arctic-law-_-bunikowski-_-philosophy-of-law-in-the-
arctic.pdf  (On indigenous legal philosophies and 
western legal theory on indigenous peoples).

‘effective access, use and participation in them, in 
order to ensure the compatibility of environmental 
protection and the rights of the indigenous peoples, . 
. . so that maintaining the reserves does not consti-
tute an excessive obstacle to their rights.’ (para 286). 
Finally, the Court ruled that there was no effective leg-
islation in place to ensure that indigenous people 
could assert their right to collective property or 
access their lands and relevant information pertaining 
to the use of that land, and thus the State was also in 
violation of Art. 25 of the Convention with respect to 
ACHR Arts. 1(1), 2 and 13 (para 268). The full judg-
ment is available here: http://www.corteidh.or.cr/docs/
casos/articulos/seriec_309_ing.pdf.  ■

http://www.uarctic.org/media/1596449/tn-arctic-law-_-bunikowski-_-philosophy-of-law-in-the-arctic.pdf
http://www.uarctic.org/media/1596449/tn-arctic-law-_-bunikowski-_-philosophy-of-law-in-the-arctic.pdf
http://www.uarctic.org/media/1596449/tn-arctic-law-_-bunikowski-_-philosophy-of-law-in-the-arctic.pdf
http://www.corteidh.or.cr/docs/casos/articulos/seriec_309_ing.pdf
http://www.corteidh.or.cr/docs/casos/articulos/seriec_309_ing.pdf
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• Mauro Barelli, Seeking Justice in International Law: 
The Significance and Implications of the UN 
Declaration on the Rights of Indigenous Peoples 
(Routledge, 2016). 

• Thora Marton Herrmann & Thibault Marton (eds.), 
Indigenous Peoples’ Governance of Land and 
Protected Territories in the Arctic (Springer, 2016).

• Gavin Hilson & Emma Gilberthorpe (eds.), Natural 
Resource Extraction and Indigenous Livelihoods: 
Development Challenges in an Era of Globalization 
(Routledge 2016). 

• Carwyn Jones, New Treaty, New Tradition: Reconciling 
New Zealand and Maori Law (UBC Press, 2016). 

• Corrine Lennox & Damien Short (eds.), Handbook on 
Indigenous Rights (Routledge, 2016).

• Patrick Macklem & Douglas Sanderson (eds.), From 
Recognition to Reconciliation: Essays on the 
Constitutional Entrenchment of Aboriginal and Treaty 
Rights (University of Toronto Press, 2016).

• Patrick Macklem, The Sovereignty of Human Rights 
(Oxford, 2016) (Includes a case study on International 
Indigenous Recognition; Chapter 6).

• Gloria Amparo Rodriguez, Los conflictos ambientales 
en Colombia y su incidencia en los territorios indíge-
nas (Environmental Conflicts in Colombia and Their 
Impact on Indigenous Territories) (Editorial 
Universidad de Rosario, 2016) (in Spanish).

• Ben Saul, Indigenous Peoples and Human Rights: 
International and Regional Jurisprudence (Hart, 2016).

Articles and Chapters

• Thomas M. Antkowiak, Nicaragua's Canal Initiative 
Endangers the Rights of Indigenous and Afro-
Caribbean Communities, 47 McGeorge L. Rev. 233 
(2016).

• John Borrows, Unextinguished: Rights And The Indian 
Act, 67 UNBLJ 3 (2016).

• Larry Chartrand, Indigenous Peoples: Caught in a 
Perpetual Human Rights Prison, 67 UNBLJ 167 (2016).

• Jessica Eichler, Indigenous Peoples’ Land Rights in the 
Bolivian Lowlands: Ways to Mitigate Inequalities in 

Resource-Related Issues, 5 International Human 
Rights Law Review 119 (2016).

• Lorenza B. Fontana & Jean Grugel, The Politics of 
Indigenous Participation Through “Free Prior Informed 
Consent”: Reflections from the Bolivian Case, 77 
World Development, 246 (2016). 

• Alejandro Fuentes, Judicial Interpretation and 
Indigenous Peoples' Rights to Lands, Participation and 
Consultation: The Inter-American Court of Human 
Rights' Approach, 23 Int'l J. on Minority & Group Rts. 
39 (2016).

• Gunlög Fur, Colonial fantasies - American Indians, 
Indigenous peoples, and a Swedish Discourse of 
Innocence, 18 National Identities, 11 (2016).

• Lee Godden, REDD+: Climate Justice and Indigenous 
and Local Community Rights in an Era of Climate 
Disruption, 34(1) Journal of Energy and Natural Resources 
Law 95 (2016).  

• Kirsty Gover, REDD+, Tenure and Indigenous 
Property: The Perils and Promise of a Human Rights-
Based Approach, in Christina Voigt (ed.), Research 
Handbook on REDD-Plus and International Law, 249 
(Edward Elgar, 2016).

• Kirsty Gover, Gender and Racial Discrimination in the 
Formation of Groups: Tribal and Liberal Approaches 
to Membership in Settler Societies, in Kim Rubenstein 
& Katharine G. Young (eds.), The Public Law of 
Gender: From the Local to the Global 367 (Cambridge, 
2016).

• Lorie M. Graham, Human Rights Perspective on 
Education and Indigenous Peoples: Unpacking the 
Meaning of Articles 14 and 15 of the UN Declaration 
on the Rights of Indigenous Peoples, 8 NEULJ 135 
(2016).

• Felix Hoehn, Back to the Future - Reconciliation and 
Indigenous Sovereignty after Tsilhqot'in, 67 UNBLJ 109 
(2016).

• Kamul Hossain & Hiroshi Maruyama, Japan’s admis-
sion to the Arctic Council and Commitment to the 
Rights of its Indigenous Ainu People, 6 The Polar 
Journal (2016).

—continued on page 11
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• Sue Jackson, Indigenous Peoples and Water Justice in 
a Globalizing World, in Ken Conca & Erika Weinthal 
(eds.), The Oxford Handbook of Water Politics and 
Policy (Oxford, 2016). 

• Eva Josefsen, Ulf Mörkenstam and Ragnhild Nilsson 
The Nordic Sámediggis and the Limits of Indigenous 
Self-Determination, 1 Gáldu Cála - Journal of 
Indigenous Peoples Rights, 7 (2016). Available at: 
http://www.galdu.no/journal.348859.en.html.

• Judith Kimerling, Habitat as Human Rights: Indigenous 
Huaorani in the Amazon Rainforest, Oil, and Ome 
Yasuni, 40 Vt. L. Rev. 445 (2015-2016).

• Joshua Kleinfeld, The Double Life of International Law: 
Indigenous Peoples and Extractive Industries, 129 
Harv. L. Rev. 1755 (2016).

• Peter Kovacs, Indigenous Issues Under The European 
Convention Of Human Rights, Reflected In An Inter-
American Mirror 48 Geo. Wash. Int'l L. Rev. 781 (2016).

• Rebecca Lawrence & Ulf Morkenstam, Indigenous Self-
determination Through a Government Agency? The 
Impossible Task of the Swedish Sámediggi, 23(1) Int'l 
J. on Minority & Group Rts. 105 (2016).

• Jean LeClair, Envisaging Canada in a Disenchanted 
World: Reflections on Federalism, Nationalism, and 
Distinctive Indigenous Identity, 25 Const. F. 15 (2016).

• Taryn Lee, The Rights Granted to Indigenous Peoples 
under International Law: An Effective Means for 
Redressing Historical Wrongs? 18(1) International 
Community Law Review, 53 (2016). 

• Mark McMillan & Sophie Rigney, The Place of the First 
Peoples in the International Sphere: A Logical Starting 
Point for the Demand for Justice by Indigenous 
People,  39 Melb. U. L. Rev. 981 (2016).

• Robert J. Miller, American Indian Nations and the 
International Law of Colonialism, 63 Federal Lawyer, 8 
(2016). 

• Paul Nadasdy, First Nations, Citizenship and Animals, 
or Why Northern Indigenous People Might Not Want 
to Live in Zoopolis 49(1) Canadian Journal of Political 
Science 1 (2016). 

• Felix M. Ndahinda, Peoples' rights, indigenous rights 
and interpretative ambiguities in decisions of the 
African Commission on Human and Peoples' Rights, 
African Human Rights Law Journal 29 (2016).

• Dwight Newman & Wendy Elizabeth Ortega Pineda, 
Comparing Canadian and Colombian Approaches to 
the Duty to Consult Indigenous Communities on 
International Treaties, 21(1) Constitutional Forum 
(2016).

• Dwight G. Newman, The Economic Characteristics of 
Indigenous Property Rights: A Canadian Case Study, 
95 Nebraska Law Review (2016).

• Samantha K. Nikic, Liberte, Egalite, Fraternite: The 
United Nations Declaration of the Rights of 
Indigenous Peoples Fails to Protect Hopi Katsinam 
from the Auction Block in France 41 Brook. J. Int'l L. 
407 (2016).

• Jose Parra, The Role of Domestic Courts in 
International Human Rights Law: The Constitutional 
Court of Colombia and Free, Prior and Informed 
Consent, 3 Int'l J. on Minority & Group Rts, 355 
(2016).

• Juliana Ramirez, El Gran Canal De Nicaragua: When 
Government Infrastructure Infringes on the Land 
Rights of Indigenous Communities 22 Sw. J. Int'l L. 411 
(2016).

• Silvina Ramirez & Nahuel Maisley, The Protection of 
The Rights of Indigenous  Peoples, in Juan F. Gonzalez-
Bertomeu & Roberto Gargarella (eds.), The Latin 
American Casebook: Courts, Constitutions, and Rights 
(Routledge, 2016).

• Sara Iglesias Sanchez, Arctic Indigenous Peoples at 
the European Courts: Issues Concerning their 
Effective Judicial Protection at the CJEU and the 
ECtHR, in Elena Conde & Sara Iglesias Sannchez 
(eds.), Global Challenges in the Arctic Region: 
Sovereignty, Environment and Geopolitical Balance 
(Routledge 2016).

• Kenji Tokawa, Indigenous Legal Traditions and 
Canadian Bhinneka Tunggal Ika: Indonesian Lessons 
for Legal Pluralism in Canada, 48 J. Legal Pluralism & 
Unofficial L. 17 (2016).

—continued on page 12
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Statements & Reports

• The Office of the High Commissioner for Human 
Rights reported to the Human Rights Council (HRC) 
on the two-day Expert workshop to review the man-
date of the Expert Mechanism on the Rights of 
Indigenous Peoples (4-5 April 2016). The workshop 
was convened at the HRC’s request to ‘review the 
mandate of the Expert Mechanism on the Rights of 
Indigenous Peoples and to propose recommendations 
on how it can more effectively promote respect for 
the United Nations Declaration on the Rights of 
Indigenous Peoples, including by better assisting 
Member States to monitor, evaluate and improve the 
achievement of the ends of the Declaration’.  It was 
attended by participants representing states, indige-
nous peoples and other stakeholders. The report 
records proceedings at the workshop, and summa-
rizes in Annex I a non-exhaustive list of proposals 
offered by workshop attendees. The full report can be 
accessed here: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G16/093/72/PDF/G1609372.
pdf?OpenElement.

• The ‘Report of the Special Rapporteur on extreme poverty and 
human rights on his mission to Chile’ (8 April 2016), 
includes recommendations on indigenous peoples.  
The Special Rapporteur noted that there are ‘pro-
found inequalities between indigenous and non-indig-
enous groups’ in Chile, and that poverty rates are 
especially high among indigenous peoples in Chile, 
reporting that ‘in 2013, their income poverty rate was 
almost double that of the non-indigenous popula-
tion.’ (paras 53 and 54). He recommended that the 
proposed constitutional review should include recog-
nition of indigenous peoples and their rights (para 71), 
urged the Chilean government to fulfill its obligations 
under ILO Convention 169, and recommended that 
Chile ‘integrate the [United Nations Declaration on 
the Rights of Indigenous Peoples] into its domestic 
legal system’ (para 74). The Special Rapporteur also 
noted the lack of an indigenous representative in 
Congress despite 10% of Chileans self-identifying as 
indigenous, and recommended that a ‘formula be 
sought that will enable an appropriate level of repre-
sentation in Congress’ (para 77). The report is avail-
able here: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G16/072/48/PDF/G1607248.
pdf?OpenElement.

• The ‘Report of the Special Rapporteur on the human rights of 
internally displaced persons on his mission to the Philippines’ 
(5 April 2016) includes observations on the internal 
displacement of indigenous people. In his report the 
Special Rapporteur noted the disproportionate 
adverse effect of displacement on indigenous Sama 
Dilaut peoples (or Badjaos) (para 47); indigenous 
Lumad people (paras 70, 75 and 85) and Balaan indig-
enous peoples (paras 86 and 89-90), arising from inter-
nal conflict and corporate mining and logging 
operations in their ancestral territories. The Rapporteur 
noted that the implementation of the Indigenous Peoples 
Rights Act 1997 ‘in practice is deeply flawed and the 
structure and processes established to uphold those 
rights are reportedly often misused against indigenous 
peoples’ (para 77), and recommended that the Act be 
fully implemented and that ‘specific provisions on the 
rights of indigenous peoples […] be included in the 
final law on the rights of internally displaced persons’ 
(para 117). He further noted that indigenous peoples 
are severely affected by displacement, given their ties 
to ancestral lands, and that compared to other com-
munities, they may have ‘more challenges in adopting 
coping mechanisms for survival when displaced’, rec-
ommending that ‘the Government, in consultation with 
the affected peoples, should pay greater attention to 
addressing the often complex causes of their displace-
ment, including the militarization of their areas, natural 
or man-made disasters and resource development.’ 
(para 118). The full report is available here: https://doc-
uments-dds-ny.un.org/doc/UNDOC/GEN/G16/068/60/
PDF/G1606860.pdf?OpenElement. The Special 
Rapporteur elected not to include an analysis of the 
internal displacement issues facing indigenous peoples 
of Honduras in his report on his mission to that 
country, noting that the Special Rapporteur on the 
rights of indigenous peoples visited  Honduras from 2 
to 10 November 2015 and will report to the Human 
Rights Council on her visit at its next session (13-30 
September, 2016; see A/HRC/32/35/Add.4, para 5).  

• The Secretariat of the Permanent Forum on 
Indigenous Issues presented its draft report;  
‘Summary of responses from the questionnaire seeking the 
views of States and indigenous peoples on best practices regard-
ing possible appropriate measures and implementation strate-
gies in order to attain the goals of the United Nations 
Declaration on the Rights of Indigenous Peoples’ at the 9th 

—continued on page 13

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/093/72/PDF/G1609372.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/093/72/PDF/G1609372.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/093/72/PDF/G1609372.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/068/60/PDF/G1606860.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/068/60/PDF/G1606860.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/068/60/PDF/G1606860.pdf?OpenElement


13

Rights of Indigenous Peoples Interest Group Newsletter 
Fall 2016

Selected Publications & Reports —continued from page 12

session of the Expert Mechanism on the Rights of 
Indigenous Peoples (11-15 July 2016).  The report will 
be finalized and submitted to the Human Rights 
Council at its 33rd session (13-30 September 2016). 
The draft report can be accessed here: http://www.
ohchr.org/Documents/Issues/IPeoples/EMRIP/
Session9/A_HRC_EMRIP_2016_CRP.2_E.pdf.

• The ‘Final Compilation of Views on Enabling Indigenous 
Peoples’ Participation in the UN’ (8 July 2016) was 
released by advisers to the President of the General 
Assembly (Dr. James Anaya, Dr. Claire Winfield Ngamihi 
Charters, H.E. Mrs. Martha Ama Akyaa Pobee and H. 
E. Mr. Kai Sauer). The draft compilation records con-
tributions made during consultations on May 11, May 
18 and June 30, 2016. These contribution will form the 
basis of a report to be finalized and adopted by the 
General Assembly at its seventy-first session in New 
York (beginning 13 September 2016). The completion 
can be found here:  http://www.un.org/esa/socdev/
unpfii/documents/2016/Docs-updates/Compilation_
final_07_2016.pdf. 

• ‘Permanent Forum on Indigenous Issues: Report on the fif-
teenth session (9-20 May 2016)’ on the theme 
‘Indigenous peoples: conflict, peace and resolution’ 
has been released. The full report is available here: 
http://www.un.org/en/ga/search/view_doc.asp?symbol
=E/2016/43&referer=http://www.un.org/en/docu-
ments/index.html&Lang=E. 

• Permanent Forum Secretariat Report ‘Expert group meet-
ing on the theme “Indigenous languages: preservation and 
revitalization (articles 13, 14 and 16 
of the United Nations Declaration on the Rights of Indigenous 
Peoples) (19-21 January 2016)’ was considered by the 
Permanent Forum on Indigenous Issues at its 15th 
session on 9-20 May, 2016.  The report outlines con-
tributions made at the meeting and makes a series of 
recommendations. The full report is available here: 
https://documents-dds-ny.un.org/doc/UNDOC/GEN/
N16/055/48/PDF/N1605548.pdf?OpenElement.

• Latest edition of ‘The Indigenous World’ released by 
IWGIA (April 2016).  This annual publication aims to 
give a comprehensive overview of the main develop-
ments that have affected indigenous women and men 
in the preceding year. The report is available here: 
http://www.iwgia.org/publications/search-
pubs?publication_id=740. 

• NGO Minority Rights International issued its annual 
report on the ‘State of the World’s Minorities and 
Indigenous Peoples 2015’ (July 2016), focusing on the 
impact of land dispossession, forced assimilation and 
other forms of discrimination on indigenous cultural 
identities, including language, art, traditional knowl-
edge and spirituality. The full report is available here: 
http://minorityrights.org/publications/state-of-the-
worlds-minorities-and-indigenous-peoples-2016/. 

• World Bank updates its report ‘Indigenous Latin America 
in the Twenty-First Century: the First Decade’ (first pub-
lished July 2015). The full report is available here: 
http://documents.worldbank.org/curated/
en/145891467991974540/pdf/98544-REVISED-WP-
P148348-Box394854B-PUBLIC-Indigenous-Latin-
America.pdf. 

• The International Law Association (ILA) Committee on 
Cultural Heritage Law submitted a draft report ‘The 
Law Pertaining to Cultural Landscapes Significant to 
Indigenous Peoples’ at the ILA 2016 Annual Conference 
(7-11 August, Johannesburg).  The draft report and the 
accompanying Committee Resolution No.3/2016 are 
available here: http://www.ila-hq.org/en/committees/
index.cfm/cid/13.

• ILO Bureau for Employer’s Activities launches a report 
on Convention 169 and its implementation in four 
Latin American countries (in Spanish): ‘Convenio núm. 
169 de la OIT sobre Pueblos Indígenas y Tribales en Países 
Independientes y la consulta previa a los pueblos indígenas en 
proyectos de inversión. Reporte Regional: Colombia, Costa 
Rica, Guatemala, Chile’. The study considers the impact 
of the ILO Convention, particular the obligation to 
consult, in investment projects in the four countries 
and It also provides recommendations in order to 
allow progress in the Convention’s implementation. 
The report (in Spanish) can be accessed here: http://
www.ilo.org/global/about-the-ilo/newsroom/news/
WCMS_507952/lang--en/index.htm. 

• The UN Department of Economic and Social Affairs 
has released its report ‘State of the World’s Indigenous 
Peoples: Indigenous Peoples’ Access to Health  Services 
(2016)’. The report aims to examine the major chal-
lenges indigenous peoples face in obtaining adequate 
access to quality health care services.  The full report 
is available here: http://www.un.org/esa/socdev/unpfii/
documents/2015/sowip2volume-ac.pdf.

http://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/Session9/A_HRC_EMRIP_2016_CRP.2_E.pdf
http://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/Session9/A_HRC_EMRIP_2016_CRP.2_E.pdf
http://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/Session9/A_HRC_EMRIP_2016_CRP.2_E.pdf
http://www.un.org/esa/socdev/unpfii/documents/2016/Docs-updates/Compilation_final_07_2016.pdf
http://www.un.org/esa/socdev/unpfii/documents/2016/Docs-updates/Compilation_final_07_2016.pdf
http://www.un.org/esa/socdev/unpfii/documents/2016/Docs-updates/Compilation_final_07_2016.pdf
http://www.un.org/en/ga/search/view_doc.asp?symbol=E/2016/43&referer=http://www.un.org/en/documents/index.html&Lang=E
http://www.un.org/en/ga/search/view_doc.asp?symbol=E/2016/43&referer=http://www.un.org/en/documents/index.html&Lang=E
http://www.un.org/en/ga/search/view_doc.asp?symbol=E/2016/43&referer=http://www.un.org/en/documents/index.html&Lang=E
http://www.iwgia.org/publications/search-pubs?publication_id=740
http://www.iwgia.org/publications/search-pubs?publication_id=740
http://minorityrights.org/publications/state-of-the-worlds-minorities-and-indigenous-peoples-2016/
http://minorityrights.org/publications/state-of-the-worlds-minorities-and-indigenous-peoples-2016/
http://documents.worldbank.org/curated/en/145891467991974540/pdf/98544-REVISED-WP-P148348-Box394854B-PUBLIC-Indigenous-Latin-America.pdf
http://documents.worldbank.org/curated/en/145891467991974540/pdf/98544-REVISED-WP-P148348-Box394854B-PUBLIC-Indigenous-Latin-America.pdf
http://documents.worldbank.org/curated/en/145891467991974540/pdf/98544-REVISED-WP-P148348-Box394854B-PUBLIC-Indigenous-Latin-America.pdf
http://documents.worldbank.org/curated/en/145891467991974540/pdf/98544-REVISED-WP-P148348-Box394854B-PUBLIC-Indigenous-Latin-America.pdf
http://www.ila-hq.org/en/committees/index.cfm/cid/13
http://www.ila-hq.org/en/committees/index.cfm/cid/13
http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_507952/lang--en/index.htm
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Upcoming Conferences & Events
• “Innovating Corporate Social Responsibility: From the 

Local to the Global,” October 7, 2016, Lewis & Clark 
Law School, Portland, Oregon, USA.  Speakers at this 
conference will discuss a wide range of recent devel-
opments relating to CSR, several of which will concern 
indigenous rights, including: the rise of Impact Benefit 
Agreement and similar contractual devices; efforts to 
implement FPIC in energy reform in Mexico; and 
emerging biofuel standards designed to protect indig-
enous and other traditional communities.

• “Rights, Responsibilities & Resilience : An 
International Discourse on Indigenous Peoples’ 
Jurisprudence,”  2016 World Indigenous Law 
Conference, October 19-22, 2016, Tongva & 
Acjachemen Territories, Beckman Center of the 
National Academies of Sciences & Engineering, Irvine, 
California, USA.

• International Indigenous Research Conference, hosted 
by Ngã Pae o te Mãramatanga (New Zealand's Mãori 
Centre of Research Excellence), November 15-18, 
2016, Auckland, New Zealand. http://www.indigenous-
research2016.ac.nz. 

YOUR SUBMISSION 
COULD BE HERE: 

THIS NEWSLETTER 
DEPENDS ON MEMBER 

CONTRIBUTIONS.

Consider submitting a news 
item, an update, a short 

comment piece, information 
about a recent publication, etc., 
for a forthcoming issue. To do 
so, please contact Newsletter 

Editor Kirsty Gover at  
kgover@unimelb.edu.au.

http://www.indigenousresearch2016.ac.nz
http://www.indigenousresearch2016.ac.nz
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