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Question: What's left of Proportionate 
Liability, after Selig & Anor v Wealthsure 
Pty Ltd & Ors [2015]  
HCA 18? 

Comment: A Financial Advisory Firm that 
names itself "Wealthsure", is asking for 
trouble and deserves whatever happens to 
it. 

Observation: Unfortunately, we all now 
have to live with the consequences. 



Mr & Mrs Selig lost money in a Ponzi scheme, Neovest Ltd, and 
sued their Financial Advisers, Wealthsure Pty ltd and its 
authorised representative, Mr Bertram (as you do). 

Wealthsure and Mr Bertram defended the 
case and claimed, in the alternative, 
declarations as to the comparative 
responsibilities of: 

» Neovest; 

» four of Neovest's directors; 

» Norton Capital Pty Ltd (Neovest's promoter). 

All the above, together with the law partners 
of one of the Neovest directors, were 
subsequently joined as defendants. 



The Defendants claimed that their 
respective liabilities to the Plaintiffs should 
be limited to the amount the Court 
considered reasonable, in light of their 
respective degrees of responsibility for the 
Plaintiff's damage. 

By reason of Division 2A Part 7.10 Corporations 
Act 2001 (Cth) and corresponding provisions for 
the Australian Securities and Investments 
Commission Act 2001 (Cth); 



To the extent that the claims against them 
were "apportionable claims"; 

And the fact that the action was for the same 
loss or damage, although claimed under 
multiple causes of action, made it all an 
apportionable claim; 

And the Plaintiffs' damages should be 
reduced for contributory negligence, under 
section 1041I (1B) Corps. Act. 

 



But were all the claims against the 
Defendants apportionable claims? 

The trial judge found multiple statutory 
provisions were indeed breached, 
leading to the same damage; 

Section 1041H(1) of the Corporations 
Act and Section 12DA of the ASIC Act, if 
breached, gave rise to apportionable 
claims: 
» Misleading or deceptive conduct in relation to 

a financial product or service; 



But were all the claims against the 
Defendants apportionable claims? (cont.) 

» Misleading or deceptive conduct, in trade or 

commerce, in relation to financial services. 

The other statutory counts, and any non-

apportionable common law counts, were 

not apportionable by virtue of Div. 2A of 

the Corporations Act or Part 2, Div. 2GA 

of the ASIC Act, even though the 

damage claimed was the same: 



But were all the claims against the 
Defendants apportionable claims? (cont.) 

» Nor would section 1041I (1B) reduce the 

Plaintiff's damage by reason of contributory 

negligence; 

» Because the Plaintiffs also had succeeded on 

other causes of action "in respect of which 

the defendant was liable for the whole of the 

damage". 



Judgement entered against four of the 

Defendants on a joint and several 

(solidary) liability basis.  Findings 

made against four others bankrupt or 

in liquidation.  Only the lawyers 

escaped! [2013] FCA 348  
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The fact that there were apportionable 

and non-apportionable claims in respect 

of the same damage did not make the 

Defendants' entire liability apportionable; 

So no reduction for comparative 

responsibility, in respect of the amount 

attributable to the non-apportionable 

claims. 

 



The Full Court of the Federal Court reversed on the 
issue, holding that the Judge should have 
apportioned the claim. [2014] FCAFC 64. 

Because it was all for the same loss or 
damage: Section 1041L(2). 

» Also found contributory negligence of the 
Plaintiffs, under section 1041I (1B) should have 
been allowed for. 

But shortly afterward, a differently 
constituted Full Federal Court came to the 
opposite conclusion: 

» ABN Amro Bank NV v Bathurst Regional Council 
[2014] FCAFC 65. 



So the High Court has resolved the 

contradiction, by allowing the Appeal 

and restoring the first instance 

judgement in Selig v Wealthsure, 

subject to a minor quantum 

adjustment.  [2015] HCA 18 

And pinged Wealthsure's insurer with 

an ex parte costs order! 



The provisions: Division 2a section 
1041l 

"Proportionate Liability for misleading 

and deceptive conduct. 

» This Division applies to a claim (an 

apportionable claim) if the claim is for 

damages made under section 1041I for: 

› economic loss; or 

› damage to property; 

caused by conduct that was done in a contravention of 

section 1041H. 



The provisions: Division 2a section 
1041l (cont.) 

» For the purposes of this Division, there is a 

single apportionable claim in proceedings in 

respect of the same loss or damage even if 

the claim for the loss or damage is based on 

more than one cause of action (whether or 

not of the same or a different kind)…… 

» For the purposes of this Division, 

apportionable claims are limited to those 

claims specified in sub-section (1)." 



The provisions: Division 2a section 
1041l (cont.) 

"Section 1041 I(1) creates a cause of action 

for contraventions of each of ss.1041E, 

1041F, 1041G and 1041H.  However, 

s1041L(1) nominates only claims for loss or 

damage caused by conduct that was done in 

contravention of s1041H to be 

appportionable claims." 



The provisions: Division 2a section 
1041l (cont.) 

"Section 1041I also makes provision, in subs 

(1B), for the reduction of an award of 

damages by reason of a claimant's 

contributory negligence, but only with 

respect to a claim brought in relation to 

conduct done in contravention of s1041H." 

 



The provisions: Division 2a section 1041l 
(cont.) 

"Sub-section 3 (of section 1041H) provides 

that conduct which contravenes s670A or 

s728 (which respectively concern misleading 

or deceptive takeover documents and fund 

raising documents) and conduct in relation to 

a disclosure statement or document within 

the meaning of s953A or s1022A does not 

contravene s1041H(1)." 

 



The provisions: Division 2a section 1041l 
(cont.) 

"Section 1041N(1) in Division 2A provides for 

the method of apportionment of responsibility 

to be applied by a court….Sub-section 2 

provides that if the proceedings involve both 

an apportionable claim and a claim that is 

not an apportionable claim: 

» Liability for the apportionable claim is to be 

determined in accordance with the provisions of 

this Division; and 

 



The provisions: Division 2a section 
1041l (cont.) 

 Liability for the other claim is to be determined in 

accordance with the rules, if any, that (apart from this 

Division) are relevant". 

 



The Analysis 

"The answer to that question lies in the 

meaning given by the provisions of Division 

2A to an "apportionable claim"….Attention is 

thereby direction to s1041L(1), the purpose 

of which, clearly enough, is to define what is 

an "apportionable claim" to which Division 2A 

applies." 



The Analysis (cont.) 

 "For the purposes of s1041L(1), the damages 
claimed under s1041I must be caused by 
conduct done in contravention of s1041H." 

And "claim" must mean the same thing in sub-
sections 1041L(1) and (2): 

» "When s1041L(2) speaks of a claim based on more 
than one cause of action, it cannot be speaking of a 
claim liability which arises due to contravention of a 
norm or conduct different from that which creates 
liability to a claim for damages described in 
s1041L(1), namely S1041H." 



The Analysis (cont.) 

 "The function of s1041L(2) is not to complete the 

definition of an apportionable claim.  That has already 

been provided by s1041L(1).  Its purpose is to explain 

that, regardless of the number of ways in which a 

plaintiff seeks to substantiate a claim for damages 

based upon a contravention of s1041H, so long as the 

loss or damage claimed is the same, apportionment is 

to be made on the basis that there is a single claim.  

Regardless of the various causes of action pleaded 

with respect to s1041H, the responsibility of the 

defendants will be apportioned by reference to a 

notional single claim." 



The Summary 

So if different sets of facts or separate occurrences give 

rise to multiple causes of action of the same kind, eg. 

Multiple breaches of the same statutory provision, 

being s1041H, that is one claim and it is an 

apportionable claim.  If, however, the same occurrence 

or set of facts gives rise to several causes of action of 

different kinds, such as breaches of ss1041E, F or G as 

well as of section 1041H, the claims for damages for 

the first three are not apportionable and the fact that 

the same damage may be claimed in respect of the 

s1041H cause of action does not make them so. 



The Implications 

Section 1041E: false or misleading 
statements or information to induce people 
to apply for or dispose of financial products 
or to affect the market. 

Section 1041F: misleading, false or 
deceptive statements, promises or forecasts, 
or dishonest concealment of material facts, 
to induce dealing in financial products. 

Section 1041G: dishonest conduct in relation 
to a financial product or services. 



The Implications (cont.) 

All the above are offences but civil 

liabilities also apply and those claims 

would be subject to a civil burden of 

proof.  The conduct threshold, however, 

is higher than s1041H, since all of them 

appear to require deliberate, reckless or 

dishonest conduct. 

 



The Implications (cont.) 

» A higher hurdle for a plaintiff to clear and one 

which, if cleared, would probably negate the 

defendant's insurance cover.  

 

 

Note, however, section 1041F(1)(c): 

» "a person must not, in this jurisdiction, induce 

another person to deal in financial products: 
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The Implications (cont.) 

› By recording or storing information that 

the person knows to be false or 

misleading in a material particular or 

materially misleading if: 
» the information is recorded or stored in, or by 

means of, a mechanical, electronic or other device; 

and 

» When the information was so recorded or stored, 

the person had reasonable grounds for expecting 

that it would be available to the other person, or a 

class of persons that includes the other person." 



The Implications (cont.) 

Query whether "storing" is a continuous 

process, so that electronically recorded and 

publicly available information, which is 

accurate when recorded but subsequently 

becomes misleading, must be removed or 

corrected immediately the person 

responsible becomes aware of its misleading 

character? 

 



The Implications (cont.) 

 if it is not, is the section then breached and does a 

person induced by it acquire a cause of action for an 

unapportionable claim? 

Implications for: 
» Continuous market disclosure; 

» Online PDS and related information; 

» Employer-sponsored superannuation and RSA products; 

» FSG or SOA not to up to date - ss953A and 1022B; 

» Takeover documents or fund raising documents 

misleading and deceptive - ss670A and 728. 

 

http://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0CAMQjRxqFQoTCPifi6LblcYCFYU0pgodxg0ALQ&url=http://www.washingtonindependentreviewofbooks.com/features/watch-this-space&ei=oN-AVfjPDoXpmAXGm4DoAg&bvm=bv.96041959,d.dGY&psig=AFQjCNGj47Xkpb6j18pjYut7sdoM1L6y8w&ust=1434595616276634


www.claytonutz.com 


