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CASE NOTE 

PURVIS v NEW SOUTH WALES (DEPARTMENT OF 
EDUCATION & TRAINING)* 

A CASE FOR AMENDING THE  
DISABILITY DISCRIMINATION ACT 1992 (CTH) 

KATE RATTIGAN† 

[This case note examines the important High Court decision in Purvis, which considered aspects of 
the Disability Discrimination Act 1992 (Cth). The case explored the tensions that arise from trying to 
balance the duty to provide a non-discriminatory educational setting and the duty to provide 
employees and students with a safe environment. This case note provides an analysis of the key issues 
in the case, including the definition of ‘disability’, the appropriate comparator, the meaning of the 
term ‘accommodation’ and the test for determining whether discrimination is ‘on the ground’ of 
disability. Although all members of the High Court adopted a wide and beneficial construction of the 
term ‘disability’, a majority of the Court adopted a narrow approach to the substantive definition of 
direct discrimination. This approach represents a departure from established discrimination 
jurisprudence. It is contended that the majority approach was due to the absence of an appropriate 
and applicable defence or exception in the legislation relating to health and safety. This case note 
calls for the defences in the legislation to be strengthened to enable the rights of disabled students to 
be properly balanced with the rights of others.] 
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I   IN T R O D U C T I O N 

Since the inclusion of students with disabilities in mainstream schools, educa-
tional authorities have grappled with the tensions that arise from trying to 
balance the duty to provide a non-discriminatory educational setting and the duty 
to provide employees and students with a safe environment. These tensions are 
particularly pronounced in the case of students who, due to disabilities, engage 
in challenging and violent behaviour. 

The High Court decision in Purvis1 was eagerly awaited by educational ad-
ministrators and disability advocacy groups alike. It was hoped that the decision 
would clarify the rights and obligations involved in educating such students. It 
was also hoped that the decision would clarify the interpretation of key provi-
sions of the Disability Discrimination Act 1992 (Cth) (‘DDA’). 

From the perspective of an educational administrator, Purvis strikes a much-
needed balance between the management of students with disabilities that cause 
violent behaviour and the safety and welfare of others in the school. The 
majority of the High Court clearly recognised that, in fulfilling its obligation to 
provide education to students with disabilities in a non-discriminatory way, a 
school must be aware of its duties to other students and staff. 

Taking into account these competing obligations, the result in Purvis — over-
turning a first instance finding that the expulsion of a disabled student prone to 
violence was discriminatory — appears entirely appropriate. It would be 
untenable for a school to be required, without exception, to tolerate students who 
engage in violent behaviour that is detrimental to the wider student body and 
staff. 

The outcome in Purvis might be considered fair and practical bearing in mind 
the facts of the case. However, it is contended that in its narrow interpretation of 
certain provisions of the DDA, the majority of the High Court departed from 
previous discrimination jurisprudence in a manner inconsistent with the terms 
and purpose of the legislation. 

It is submitted that the narrow interpretation was motivated by the fact that the 
DDA does not provide adequate exceptions relating to the safety and welfare of 
others. It fails in two key respects. First, the defence of unjustifiable hardship 
applies only in respect of the application for admission of a student, not his or 
her ongoing enrolment.2 Second, while acting in direct compliance with pre-
scribed legislation is a defence, no occupational health and safety legislation has 

 
 1 (2003) 202 ALR 133. 
 2  The recently introduced Disability Discrimination Amendment (Education Standards) Bill 2004 

(Cth) proposes to extend the defence of unjustifiable hardship to post-enrolment situations: see 
sch 1, item 3. See further below n 180 and accompanying text. 
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been prescribed. Thus the majority of the High Court adopted a narrow interpre-
tation to strike a balance between the rights and obligations of different groups 
within an educational setting. 

The DDA should be amended to allow for the achievement of this balance 
through adequate defences, preventing the need for judicial distortion of its 
ameliorative provisions. The defence of unjustifiable hardship should be 
extended to cover all substantive provisions of the DDA and occupational health 
and safety legislation should be prescribed for the purposes of the direct compli-
ance with prescribed legislation defence. The legislature could then mandate a 
broader interpretation of the substantive provisions of the DDA than that adopted 
by the majority in Purvis. 

Part II of this case note contains the background to and facts of Purvis. Part III 
contains an analysis of the key issues in the case. Part IV examines some of the 
exceptions and exemptions that are presently available in anti-discrimination 
legislation. 

I I   TH E  BA C K G R O U N D  A N D  FA C T S 

Purvis  concerned the treatment of the student Daniel Hoggan by a New South 
Wales government school, South Grafton High School. Daniel was born on 
8 December 1984.3 He suffered brain damage within the first year of his life that 
caused intellectual disabilities, a visual disability and epilepsy.4 His disabilities 
manifested in behaviour that varied from the norm, such as rocking, humming 
and swearing.5 According to the testimony of a child neurologist, ‘[t]he major 
part of [Daniel’s] difficult behaviour would be disinhibited and uninhibited 
behaviour.’6 

Daniel was a ward of the state and had been in the foster care of Mr and Mrs 
Purvis since 1989.7 He attended the Support Unit at Grafton Primary School for 
four years until 1993 and later attended Gillwinga Primary School until 1996.8 
In 1996, Mr and Mrs Purvis applied for Daniel to be enrolled at South Grafton 
High School.9 Through the Department of Education, the State of New South 
Wales administered the school and employed its principal and staff. After the 
school rejected his application, Mr Purvis filed a discrimination complaint with 
the Human Rights and Equal Opportunity Commission (‘HREOC’) against the 
State in relation to the rejection.10 

At the commencement of the 1997 school year, after several meetings between 
the school and Mr and Mrs Purvis, and between the Teacher’s Federation, the 
teachers and the school, Daniel’s application for enrolment was accepted and the 

 
 3 Ibid 175 (Gummow, Hayne and Heydon JJ). 
 4 Ibid. 
 5 Ibid. 
 6 Ibid. 
 7 Ibid 142 (McHugh and Kirby JJ). 
 8 Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 113 

(Commissioner Innes). 
 9 Purvis (2003) 202 ALR 133, 175 (Gummow, Hayne and Heydon JJ). 
 10 Ibid 197 (Callinan J). 
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HREOC complaint discontinued.11 Daniel commenced Year 7.12 He had full-
time support from a teacher’s aide and an individualised welfare and discipline 
policy.13 In addition, the school established a case management committee for 
him.14  

During his first year, Daniel was suspended five times for his behaviour, 
which included kicking another student, kicking the teacher’s aide, punching the 
teacher’s aide in the back and swearing.15 By the end of 1997, Daniel was 
excluded from South Grafton High School because of his behaviour and the risk 
he posed to staff and other students.16 It was suggested to Mr and Mrs Purvis 
that Daniel attend the specialist support unit at another high school.17 At the time 
of Daniel’s exclusion, the principal of South Grafton High School stated in a 
letter to Mr and Mrs Purvis that: ‘As well as Daniel’s education, I am also 
responsible for over 1000 other students and 80 teaching or SASS staff. The 
health and safety of all these people are also of great concern’.18 

On 22 March 1998, Mr Purvis lodged a complaint of disability discrimination 
with HREOC on Daniel’s behalf against the State.19 The complaint alleged that 
during Daniel’s attendance at South Grafton High School, a number of incidents 
and actions of the State — including the suspensions and ultimate exclusion 
from the school — constituted discriminatory treatment of Daniel in breach of 
the DDA.20 

The Acting Disability Discrimination Commissioner of HREOC investigated 
the complaint and, after an attempt to conciliate was unsuccessful, it was 
referred to HREOC for hearing.21 The hearing took place before Deputy 
Disability Commissioner Graeme Innes over 23 days in 1999.22 On 13 Novem-
ber 2000, HREOC handed down its decision.23 Commissioner Innes found that 
some of the disciplinary measures imposed on Daniel, and his ultimate exclusion 
from South Grafton High School, constituted conduct in breach of the DDA.24 

The State appealed to the Federal Court under s 5(1)(f ) of the Administrative 
Decisions (Judicial Review) Act 1977 (Cth).25 Emmett J found that HREOC had 
erred in a number of ways, set aside its decision and remitted the matter to 

 
 11 Ibid 197–8 (Callinan J). 
 12  Ibid 199 (Callinan J). 
 13  Ibid 198 (Callinan J). 
 14  Ibid. 
 15  Ibid 175–6 (Gummow, Hayne and Heydon JJ), 199 (Callinan J). 
 16  Ibid 176 (Gummow, Hayne and Heydon JJ). 
 17  Ibid 200 (Callinan J). 
 18  Ibid 176 (Gummow, Hayne and Heydon JJ). 
 19  Ibid 200 (Callinan J). 
 20  Ibid 175 (Gummow, Hayne and Heydon JJ). 
 21  Ibid 200 (Callinan J). 
 22  Ibid. 
 23  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117. 
 24  Ibid 75 172–7. 
 25  New South Wales (Department of Education) v Human Rights and Equal Opportunity Commis-

sion (2001) 186 ALR 69, 70 (Emmett J). 
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HREOC.26 Purvis appealed to the Full Court of the Federal Court, which 
dismissed the appeal.27 

Purvis then appealed to the High Court. In a 5:2 decision handed down on 11 
November 2003, the Court dismissed the appeal.28 The majority comprised the 
separate judgments of Gleeson CJ and Callinan J, and the joint judgment of 
Gummow, Hayne and Heydon JJ. The minority comprised the joint judgment of 
McHugh and Kirby JJ. 

I I I   TH E  IS S U E S 

Disability discrimination is the most common foundation for education-related 
claims under Australian anti-discrimination legislation.29 Section 22 of the DDA 
provides: 

 (1)  It is unlawful for an educational authority to discriminate against a per-
son on the ground of the person’s disability or a disability of any of the 
other person’s associates: 

 (a)  by refusing or failing to accept the person’s application for ad-
mission as a student; or 

 (b)  in the terms or conditions on which it is prepared to admit the 
person as a student. 

 (2)  It is unlawful for an educational authority to discriminate against a stu-
dent on the ground of the student’s disability or a disability of any of the 
student’s associates: 

 (a)  by denying the student access, or limiting the student’s access, to 
any benefit provided by the educational authority; or 

 (b)  by expelling the student; or 
 (c)  by subjecting the student to any other detriment.30 

According to s 4, ‘educational authority means a body or person administering 
an educational institution.’31 

Discrimination may occur directly or indirectly. Direct discrimination is de-
fined in s 5 of the DDA: 

 (1) For the purposes of this Act, a person (discriminator) discriminates 
against another person (aggrieved person) on the ground of a disability 
of the aggrieved person if, because of the aggrieved person’s disability, 

 
 26  Ibid 83 (Emmett J). 
 27  Purvis v New South Wales (Department of Education & Training) (2002) 117 FCR 237. 
 28  As a result of legislative changes, the consequence was that the original HREOC complaint was 

taken to have been terminated, leaving Purvis entitled to commence a new proceeding in the 
Federal Magistrates Court: Purvis (2003) 202 ALR 133, 187–8 (Gummow, Hayne and Hey-
don JJ). 

 29  In 2002–03 there were 98 education-related complaints under the DDA, compared to 3 under the 
Racial Discrimination Act 1975 (Cth) and 9 under the Sex Discrimination Act 1984 (Cth): 
HREOC, Annual Report 2002–2003 (2003) 74, 77, 80. Over the same period there were 49 
education-related complaints under the Equal Opportunity Act 1995 (Vic) (‘EOA’) on the ground 
of disability, compared to 19 on the ground of race and 7 on the ground of sex: Equal Opportu-
nity Commission Victoria, Annual Report 2003: Tampering with Human Rights (2003) 30. 

 30  Cf EOA s 37. 
 31  Cf EOA s 4. 
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the discriminator treats or proposes to treat the aggrieved person less fa-
vourably than, in circumstances that are the same or are not materially 
different, the discriminator treats or would treat a person without the 
disability. 

 (2) For the purposes of subsection (1), circumstances in which a person 
treats or would treat another person with a disability are not materially 
different because of the fact that different accommodation or services 
may be required by the person with a disability.32 

Indirect discrimination is defined in s 6 of the DDA: 
  For the purposes of this Act, a person (discriminator) discriminates 

against another person (aggrieved person) on the ground of a disability 
of the aggrieved person if the discriminator requires the aggrieved per-
son to comply with a requirement or condition: 

 (a)  with which a substantially higher proportion of persons without 
the disability comply or are able to comply; and 

 (b)  which is not reasonable having regard to the circumstances of 
the case; and 

 (c)  with which the aggrieved person does not or is not able to com-
ply.33 

Purvis was run as a direct rather than an indirect discrimination case.34 In 
contrast to direct discrimination, where emphasis is placed on the reasons for 
less favourable treatment, indirect discrimination contemplates a condition that 
requires a person to act in a way that is impossible because of that person’s 
disability. In other words, indirect discrimination involves a policy, practice, 
requirement or condition that appears neutral but that has a disparate impact on 
people with disabilities. At first instance, Commissioner Innes noted that the case 
was not argued on the basis of indirect discrimination because the condition 
imposed on Daniel was not imposed on other students.35 Daniel was not required 
to comply with the normal standards and practices of the school concerning 
discipline and welfare since he had a tailor-made welfare and discipline policy. 

The major issues considered by the High Court in Purvis were 
1 the construction of the definition of ‘disability’ under the DDA; 
2 the appropriate comparator to determine whether there has been less favour-

able treatment for the purposes of s 5(1); 
3 the meaning of ‘accommodation or services’ in s 5(2); and 
4 the correct test for determining whether discrimination against a person is ‘on 

the ground of’ his or her disability. 

 
 32  Cf EOA s 8, which uses the words ‘same or similar circumstances’ in the definition of direct 

discrimination. 
 33  Cf EOA s 9. 
 34  Purvis (2003) 202 ALR 133, 135 (Gleeson CJ), 177 (Gummow, Hayne and Heydon JJ). 
 35  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 168. 

This also seems to have been the view of Gleeson CJ in the High Court: see Purvis (2003) 202 
ALR 133, 135. 
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A  The Definition of Disability 

In the DDA, ‘disability’ is defined in s 4: 
  disability, in relation to a person, means: 

 (a) total or partial loss of the person’s bodily or mental functions; or  
 (b) total or partial loss of a part of the body; or 
 (c) the presence in the body of organisms causing disease or illness; 

or 
 (d) the presence in the body of organisms capable of causing disease 

or illness; or 
 (e) the malfunction, malformation or disfigurement of a part of the 

person’s body; or 
 (f ) a disorder or malfunction that results in the person learning dif-

ferently from a person without the disorder or malfunction; or 
 (g) a disorder, illness or disease that affects a person’s thought proc-

esses, perception of reality, emotions or judgment or that results 
in disturbed behaviour; 

  and includes a disability that: 

 (h) presently exists; or 
 (i) previously existed but no longer exists; or 
 (j) may exist in the future; or 
 (k) is imputed to a person. 

The definition of disability in the DDA has been described in academic com-
mentary as ‘a unique and powerful feature of the Australian legislation.’36 Its 
wide scope avoids distracting disputes over whether a person fits into particular 
diagnostic categories.37 

The issue before the High Court in Purvis was whether the definition of dis-
ability includes behaviour resulting from the disability.38 At first instance, 
Commissioner Innes appeared to treat Daniel’s disability as falling within limbs 

 
 36  Lee Ann Basser and Melinda Jones, ‘The Disability Discrimination Act 1992 (Cth): A Three-

Dimensional Approach to Operationalising Human Rights’ (2002) 26 Melbourne University Law 
Review 254, 263. 

 37  Graeme Innes, ‘The Role of Public Inquiries and Exemption Powers in Eliminating Disability 
Discrimination’ (Paper presented at the Constructing Law and Disability Conference, Canberra, 4 
December 2000) <http://www.hreoc.gov.au/disability_rights/speeches/2000/constructing. 
htm>. The importance of a broad definition was also mentioned by the Disability Discrimination 
Commissioner in 1997: Elizabeth Hastings, FounDDAtions: Reflections on the First Five Years 
of the Disability Discrimination Act (1997) <http://www.hreoc.gov.au/ 
disability_rights/hr_disab/found.html>. 

 38  In one of its submissions to the Productivity Commission’s review of the DDA, HREOC stated: 
Most (but not all) decisions of HREOC as a tribunal have taken the approach that less favour-
able treatment because of behaviour which is part of or a manifestation of a disability is less 
favourable treatment because of the disability, and thus that the concept of direct discrimina-
tion is applicable.   

  HREOC, Productivity Commission Review of the Disability Discrimination Act: Initial 
Submission — Human Rights and Equal Opportunity Commission (2003) 20, submission to the 
Australian Government Productivity Commission, Review of the Disability Discrimination Act 
1992, Report No 30 (2004). 
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(f) and (g) of the definition, without distinguishing between the disability and the 
resulting behaviour.39 

On appeal, Emmett J preferred a narrower construction: 
It is only a disorder or malfunction or disorder, illness or disease that is mani-
fested in certain symptoms that will constitute a disability. Thus, it is the disor-
der or malfunction or the disorder, illness or disease that is the disability. It is 
not the symptom of that condition that is the disability.40 

His Honour relied on the fact that disability is defined in limbs (f ) and (g) to 
include a ‘disorder or malfunction’ and a ‘disorder, illness or disease’ respec-
tively, and that ‘[e]ach of those expressions is then limited by a relative clause 
that describes certain symptoms’.41 His Honour stated that if Parliament had 
intended to define disability by reference to symptoms, it could have defined 
disability as ‘disturbed behaviour that results from a disorder, illness or dis-
ease’.42 Emmett J’s construction was adopted by the Full Court on appeal.43 

Emmett J’s construction of the definition of disability is very narrow. It is a 
‘literal or technical’ construction rather than a ‘fair, large and liberal’ interpreta-
tion.44 However, as stated by Brennan CJ and McHugh J in I W v City of Perth,45 
‘when ambiguities arise, [courts and tribunals] should not hesitate to give the 
legislation a construction and application that promotes its objects’ provided they 
‘faithfully give effect to the text and structure of these statutes without any 
preconceptions as to their scope.’46 In particular, anti-discrimination legislation 
such as the DDA should be given a wide and beneficial interpretation in accor-
dance with its objects and purpose.47 

 
 39  New South Wales (Department of Education) v Human Rights and Equal Opportunity Commis-

sion (2001) 186 ALR 69, 74 (Emmett J), referring to Purvis obo Hoggan v New South Wales 
(Department of Education) [2001] EOC ¶93-117, 75 146 (Commissioner Innes). 

 40  New South Wales (Department of Education) v Human Rights and Equal Opportunity Commis-
sion (2001) 186 ALR 69, 77 (Emmett J). 

 41  Ibid. 
 42  Ibid. 
 43  Purvis v New South Wales (Department of Education & Training) (2002) 117 FCR 237, 248 

(Spender, Gyles and Conti JJ). 
 44  Coburn v Human Rights Commission [1994] 3 NZLR 323, 333 (Thorp J), quoted by Brennan CJ 

and McHugh J in I W v City of Perth (1997) 191 CLR 1 (‘I W ’) in the context of restating the 
‘rule of construction that beneficial and remedial legislation … is to be given a liberal construc-
tion’: at 12 (citations omitted). Gummow J also cited these words: at 39. However, Brennan CJ 
and McHugh J further stated that ‘the task remains one of statutory construction … [and] a court 
or tribunal is not at liberty to give [legislation] a construction that is unreasonable or unnatural’: 
at 12. 

 45  (1997) 191 CLR 1. 
 46  Ibid 15. Brennan CJ and McHugh J also acknowledged (at 15):  

No doubt most anti-discrimination statutes are legislative compromises … Because of the re-
stricted terms of a particular statute, however, even a purposive and beneficial construction of 
its provisions will not always be capable of applying to acts that most people would regard as 
discriminatory. 

 47  See Waters v Public Transport Corporation (1991) 173 CLR 349, 359 (Mason CJ and Gaud-
ron J), 372 (Brennan J), 394 (Dawson and Toohey JJ), 407 (McHugh J) (‘Waters’), a case 
brought under the Equal Opportunity Act 1984 (Vic). See also I W (1997) 191 CLR 1, 12 (Bren-
nan CJ and McHugh J), 22–3 (Dawson and Gaudron JJ), 27 (Toohey J), 39 (Gummow J), 58 
(Kirby J), a case brought under the Equal Opportunity Act 1984 (WA). 
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One of the generally stated objectives of anti-discrimination legislation is to 
eliminate discrimination as far as possible, promoting ‘recognition and accep-
tance of everyone’s right to equality’.48 One of the express objects of the DDA is 
‘to promote recognition and acceptance within the community of the principle 
that persons with disabilities have the same fundamental rights as the rest of the 
community.’49 Therefore, the provisions of the DDA should, as far as possible, 
be interpreted in a way that promotes the elimination of discrimination. This 
would involve a broad construction of the definition of disability, recognising 
that the behaviour and the disability are indivisible. 

Applying these considerations, a majority of the High Court concluded that the 
definition of disability includes behaviour resulting from the disability.50 
Gummow, Hayne and Heydon JJ indicated that while the approach of the judges 
in the Federal Court was open in light of the grammatical structure of the 
definition, ‘[t]o identify Daniel’s disability by reference only to the physiological 
changes which his illness brought about in his brain would describe his disability 
incompletely.’51 Their Honours stated that Daniel’s disability could fall within 
any of limbs (a), (e) or (g) of the definition of disability and that these provisions 
in fact have an overlapping operation.52 Additionally, their Honours stated that  

to focus on the cause of behaviour, to the exclusion of the resulting behaviour, 
would confine the operation of the Act by excluding from consideration that at-
tribute of the disabled person (here, disturbed behaviour) which makes that per-
son ‘different’ in the eyes of others.53 

McHugh and Kirby JJ emphasised that ‘[t]o construe “disability” as including 
functional difficulties gives effect to the purposes of the Act. Such a construction 
accords with the Act’s beneficial and remedial nature.’54 Their Honours also 
stated that a narrow interpretation of the definition of disability, referring only to 
the underlying condition, would undermine the utility of the prohibition against 
discrimination in the case of a ‘hidden’ impairment, such as Daniel’s brain 
damage.55 

Callinan J took a different approach. While not expressing a concluded view 
on the matter, his Honour stated that ‘the Act cannot be sensibly read … as 
extending to behaviour which constitutes criminal or quasi-criminal conduct.’56 
To do so, his Honour stated, would be a ‘startling proposition’ and would mean 
that  

behaviour with a capacity to injure, indeed even kill someone, or to damage 
property (by, for example, burning a school down) could be excused, and the 

 
 48  EOA s 3. 
 49  DDA s 3(c). 
 50  Purvis (2003) 202 ALR 133, 152–3 (McHugh and Kirby JJ), 182–3 (Gummow, Hayne and 

Heydon JJ). 
 51  Ibid 182. 
 52  Ibid. 
 53  Ibid 183. 
 54  Ibid 152. 
 55  Ibid 153. 
 56  Ibid 196. 

     



   
M.U.L.R. — Rattigan — printed 4/10/2004 at 4:53 PM — page 541 of 32

  

2004] Case Note 541 

[school] bound to tolerate it, or seek to abate it, no matter how difficult, disrup-
tive, expensive, or ineffectual measures for abatement might be.57 

However, a wide definition of disability does not necessarily extend the opera-
tion of the DDA to cover criminal conduct since a definition is not a substantive 
provision. Purvis was not determined according to the definition of disability; 
rather, the case was decided by applying the appropriate test for direct discrimi-
nation. The function of a definition in a statute is merely to indicate that when 
particular words are found in the substantive part of that statute, they are to be 
understood in the defined sense. Such provisions are, therefore, no more than 
aids to the construction of the statute and do not operate in any other way. 
Indeed, Gleeson CJ expressly disagreed with Callinan J’s caveat, stating that 
‘disturbed behaviour’ in limb (g) of the definition of disability ‘could include 
behaviour that is grossly anti-social, dangerous, and criminal.’58 

Given the broad definition of disability adopted by a majority of the High 
Court, the effect of the DDA and its operation in relation to discrimination are 
confined primarily by the substantive provisions of the Act. 

B  Identifying the Appropriate Comparator  

In a claim of direct discrimination under s 5(1) the tribunal must compare two 
ways of treating persons to determine whether one is less favourable than the 
other. The question of the appropriate comparator, as it is commonly known, has 
been much discussed in Australian cases.59 It has been debated in the context of 
the HREOC and Federal Court decisions on appeal in Purvis.60 

As there was general agreement amongst the judges in Purvis about the defini-
tion of ‘disability’, the identification of the appropriate comparator was determi-
native.61 

Commissioner Innes held that he was required to compare the treatment of 
Daniel with the treatment of other Year 7 students at South Grafton High School 
in 1997.62 He stated that taking ‘the comparator as another student who may 
have hit a member of staff, confuse[s] the comparator (being a person who does 
not have Daniel’s disabilities) with the circumstances in which the comparison is 
made.’63 In determining whether the treatment occurred in circumstances that are 

 
 57  Ibid. 
 58  Ibid 135. 
 59  See, eg, I W (1997) 191 CLR 1, 33–4 (Toohey J), 40–1 (Gummow J), 66–9 (Kirby J); Human 

Rights and Equal Opportunity Commission v Mt Isa Mines Ltd (1993) 46 FCR 301, 327 (Lock-
hart J) (‘Mt Isa Mines’); Commonwealth v Human Rights and Equal Opportunity Commission 
(1993) 46 FCR 191, 195 (Black CJ), 204–5 (Lockhart J). See also Monash University v Kapoor 
[1999] VSC 463 (Unreported, Byrne J, 9 December 1999) [71]–[77]. An appeal to the Victorian 
Court of Appeal, in which the comparator issue was not considered, was unsuccessful: Ka-
poor v Monash University [2001] 4 VR 483. 

 60  See Beth Gaze, ‘Context and Interpretation in Anti-Discrimination Law’ (2002) 26 Melbourne 
University Law Review 325, 333 fn 29. 

 61  Purvis (2003) 202 ALR 133, 178 (Gummow, Hayne and Heydon JJ). 
 62  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 172. 
 63  Ibid. Commissioner Innes referred to Commissioner McEvoy’s decision in Cowell v A School 

(Unreported, HREOC, Commissioner McEvoy, 10 October 2000), known as A J v A School 
before the suppression order was lifted. The decision was on remittal to HREOC following 
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the same or not materially different, he stated that it would defeat the operation 
of s 5 to refer to the actual incident or conduct itself.64 Instead, he said that the 
circumstances ‘must be the setting in which the less favourable treatment has 
occurred’,65 namely Year 7 at South Grafton High School in 1997. As no other 
Year 7 student had been excluded or suspended in that year,66 the Commissioner 
concluded that Daniel had been treated less favourably than other students who 
did not have his disability.67 

On appeal, Emmett J held that this approach was incorrect because it ignored 
‘the requirement that actual treatment or proposed treatment must be compared 
with actual treatment or hypothetical treatment “in circumstances that are the 
same or are not materially different”.’68 His Honour held that the correct 
approach would be to determine ‘the treatment that would have been accorded to 
a year 7 student of the school in 1997 who had engaged in behaviour similar to 
that of the complainant and who did not have the complainant’s disability.’69 
Only if such a hypothetical student would not have been suspended and ex-
cluded from the school would Daniel have been treated less favourably than the 
comparator. On appeal, the Full Court of the Federal Court agreed.70 

1 The Majority of the High Court 
On appeal to the High Court, the majority agreed with the judges in the Fed-

eral Court. As Gleeson CJ stated: ‘The required comparison is with a pupil 
without the disability; not a pupil without the violence.’71 Requiring a disabled 
person to identify an able-bodied comparator who has or would have been 
treated differently discloses a ‘narrow’ interpretation of discrimination. 

The majority considered that the words ‘in circumstances that are the same or 
are not materially different’ in s 5 of the DDA allow the court to impute the 
complainant’s behaviour to the hypothetical comparator. In other words, the 
majority considered that Daniel’s violent behaviour formed part of the circum-
stances in which the school made its decisions about him. The circumstances are 
only the same if the pupil with whom the comparison is made also engages in 
violent behaviour. Examined from this perspective, while the school treated 
Daniel as it did because of his disability in that the disability caused the violence, 
it did not treat him less favourably than it would have treated a person without 
his disability in the same circumstances. 

 
Mansfield J’s decision in A School v Human Rights and Equal Opportunity Commission [No 2] 
(1998) 55 ALD 93. 

 64  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 173. 
 65  Ibid. 
 66  Ibid 75 172. 
 67  Ibid 75 174. 
 68  New South Wales (Department of Education) v Human Rights and Equal Opportunity Commis-

sion (2001) 186 ALR 69, 80 (emphasis in original). 
 69  Ibid. 
 70  Purvis v New South Wales (Department of Education & Training) (2002) 117 FCR 237, 248 

(Spender, Gyles and Conti JJ).  
 71  Purvis (2003) 202 ALR 133, 137. See also at 185 (Gummow, Hayne and Heydon JJ). Callinan J 

agreed with Gummow, Hayne and Heydon JJ: at 197. 
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In construing the appropriate comparator, the majority of the High Court 
appears to have imported considerations of health and safety into the substantive 
definition of direct discrimination. Gleeson CJ acknowledged that in its applica-
tion to educational authorities, the DDA deals with ‘an area of relationships 
governed by legal obligations designed to protect the young and vulnerable.’72 
The tort of negligence imposes on educational authorities a non-delegable duty 
to take reasonable measures to protect students from risks of injury that are 
reasonably foreseeable.73 Thus in providing a non-discriminatory educational 
setting to students with disabilities, educational authorities must take care to 
prevent risks of injury to other students. This includes taking care to prevent 
injuries to students inflicted unintentionally and perhaps even intentionally by 
students with severe behavioural disorders. 

In addition to common law obligations, educational authorities — as employ-
ers and occupiers — have obligations under state occupational health and safety 
legislation. In the same year that HREOC found New South Wales liable for 
disciplining Daniel and ultimately excluding him from a mainstream school, 
WorkCover Authority of New South Wales (Inspector Batty) v New South Wales 
(Department of Education & Training)74 dealt with charges brought against the 
State under the Occupational Health and Safety Act 1983 (NSW) for failing to 
ensure that employees in a school were not placed at risk of injury by the 
challenging behaviour of two students with disabilities. The two students — one 
with autism and one with a hearing impairment — assaulted staff on a number of 
occasions.75 After steps were taken to control the students’ behaviour and limit 
the risks they posed to others, the students were suspended and ultimately 
excluded from the school.76 Although the New South Wales Industrial Relations 
Commission recognised the value of ‘pursuing worthwhile programmes for 
students with disabilities’, it noted that ‘considerations of occupational health 
and safety must over-arch all of the processes of the [school]’.77 The State 
pleaded guilty to the offences and was fined $80 000.78 

In Purvis, Gleeson CJ acknowledged that the school ‘showed concern and 
sensitivity in its dealings with [Daniel]’, but recognised that it ‘was charged with 
the care and protection of all the pupils in the school’ and was obliged to heed its 
legal responsibilities to the other students and the staff.79 Following from this, 
Gleeson CJ said that if there were a reasonable construction of the DDA that 
avoided a conflict between the responsibilities of the school to its staff and the 

 
 72  Ibid 136. 
 73  Commonwealth v Introvigne (1982) 150 CLR 258; New South Wales v Lepore (2003) 212 CLR 

511. 
 74  [2000] NSW IR Comm 181 (Unreported, Marks J, 8 September 2000). 
 75  Ibid [6] (Marks J). 
 76  Ibid. 
 77  Ibid [32] (Marks J). 
 78  Ibid [46] (Marks J). 
 79  Purvis (2003) 202 ALR 133, 136. 
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other students, and the obligations imposed by the DDA, that construction should 
be preferred.80 

Gummow, Hayne and Heydon JJ stated that the construction of the comparator 
adopted by their Honours ‘allows for a proper intersection between the operation 
of the Act and the operation of state and federal criminal law.’81 Their Honours 
said it would be a ‘startling result’ if the DDA did not allow an educational 
authority to require that pupils comply with the criminal law.82 

The majority’s use of a narrow construction to balance obligations imposed by 
the DDA and those imposed by other areas of the law is arguably due to the lack 
of an adequate defence to discrimination relating to the health, safety and 
welfare of others. The DDA does not offer an educational authority any general 
defence to discrimination once a student is enrolled at a school. In particular, the 
defence of unjustifiable hardship, which would arguably apply to a situation 
involving a student prone to violent or dangerous behaviour, does not apply after 
a student is enrolled.83 

2 The Minority of the High Court 
McHugh and Kirby JJ relied heavily on the objects and purpose of the DDA in 

disagreeing with the majority regarding the appropriate comparator. Their 
Honours stated that ‘[i]t would be wrong and contrary to the purpose of the Act 
to construe its ameliorative provisions narrowly’84 and concluded:  

The circumstances of the person alleged to have suffered discriminatory treat-
ment are excluded from the circumstances of the comparator in so far as those 
circumstances are related to the prohibited ground. The contrary view would 
seriously undermine the remedial objects of the Act.85  

In other words, according to the minority the correct comparator for direct 
discrimination is someone who does not have the disability or suffer its effects. 
In Purvis, this would be a well-behaved student with no brain damage. This 
follows the established approach in discrimination law jurisprudence ‘that the 
circumstances of the person alleged to have suffered discriminatory treatment 
and which are related to the prohibited ground are to be excluded from the 
circumstances of the comparator.’86 

 
 80  Ibid. 
 81  Ibid 186. 
 82  Ibid. 
 83  DDA s 22(4); contra EOA s 39. See below Part IV(A)(1). 
  84  Purvis (2003) 202 ALR 133, 139. 
 85  Ibid 141. 
 86  Ibid 162 (McHugh and Kirby JJ) (emphasis in original). See I W (1997) 191 CLR 1, 33–4 

(Toohey J), 66–7 (Kirby J); Commonwealth v Human Rights and Equal Opportunity Commission 
(1993) 46 FCR 191, 209 (Wilcox J); Mount Isa Mines (1993) 46 FCR 301, 327 (Lockhart J); 
Commonwealth v Humphries (1998) 86 FCR 324, 333 (Kiefel J); Sullivan v Department of 
Defence [1992] EOC ¶92-421, 79 005 (Commissioner Wilson); Proudfoot v Australian Capital 
Territory Board of Health [1992] EOC ¶92-417, 78 980 (Commissioner Wilson); 
Garity v Commonwealth Bank of Australia [1999] EOC ¶92-966, 79 129 (Commissioner Nettle-
fold). See also School Board of Nassau County v Arline, 480 US 273, 282 (1987) (Brennan J). 
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Regarding the narrow approach adopted by the majority, McHugh and 
Kirby JJ expressed the following concern: 

If the functional limitations and consequences [of disabilities] … were to be at-
tributed to the comparator as part of the relevant circumstances … persons suf-
fering from those disabilities would lose the protection of the Act in many situa-
tions.87 

This echoes the statement of Sir Ronald Wilson, the former President of 
HREOC, in Sullivan v Department of Defence:  

It would fatally frustrate the purposes of the Act if the matters which it ex-
pressly identifies as constituting unacceptable bases for differential treatment … 
could be seized upon as rendering the overall circumstances materially differ-
ent, with the result that the treatment could never be discriminatory within the 
meaning of the Act.88 

This statement was quoted by McHugh and Kirby JJ in Purvis89 and has also 
been approved in a number of other decisions.90 Academic commentary has 
suggested that the approach adopted by the majority in Purvis does not accord 
with the objectives of the DDA.91  

Moreover, the narrow approach adopted by the majority does not sit comforta-
bly with the construction of the comparator for the purposes of direct discrimina-
tion under the Equal Opportunity Act 1984 (WA) adopted in I W by Toohey and 
Kirby JJ.92 

As under s 5 of the DDA, the definition of direct discrimination under 
s 66A(1) of the Equal Opportunity Act 1984 (WA) involves treating a person 
with an impairment ‘less favourably’ than a person without such an impairment 
‘in the same circumstances, or in circumstances that are not materially different’. 
Unlike the DDA, s 66A(1) of the Equal Opportunity Act 1984 (WA) provides 
that discrimination on the ground of impairment includes discrimination on the 
ground of  

   (b)  a characteristic that appertains generally to persons having the same 
impairment as the aggrieved person; [or] 

   (c)  a characteristic that is generally imputed to persons having the same 
impairment as the aggrieved person; … 

 
 87  Purvis (2003) 202 ALR 133, 164. 
 88  [1992] EOC ¶92-421, 79 005. 
 89  (2003) 202 ALR 133, 162. 
 90  See I W (1997) 191 CLR 1, 67 (Kirby J); Mt Isa Mines (1993) 46 FCR 301, 327 (Lockhart J); 

Commonwealth v Human Rights and Equal Opportunity Commission (1993) 46 FCR 191, 195 
(Black CJ), 205 (Lockhart J); Monash University v Kapoor [1999] VSC 463 (Unreported, 
Byrne J, 9 December 1999) [73]. 

 91  Gaze, above n 60, states that the approach in the Federal Court decision of Purvis v New South 
Wales (Department of Education & Training) (2002) 117 FCR 237 with which the majority of 
the High Court agreed was ‘narrow and technical’ (at 333) and ‘deprives the legislation of mean-
ing’ (at 333 fn 29). Additionally, in her submission to the Productivity Commission’s review of 
the DDA, Lee Ann Basser stated that ‘[t]he use of such a comparator seriously undermines the 
operation of the Act, especially in the absence of any positive duty to accommodate’: Submission 
to the Australian Government Productivity Commission, 15 December 2003, 1 (Lee Ann Basser). 

 92  (1997) 191 CLR 1, 33–4 (Toohey J), 66–9 (Kirby J). Gummow J concurred with Toohey J on this 
point: at 40–1. 
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I W concerned a local council’s refusal to permit a change of zoning to allow a 
shop to be developed as a ‘drop-in’ centre for people with HIV/AIDS. The Equal 
Opportunity Tribunal established under the Equal Opportunity Act 1984 (WA) 

found that five of the majority on the Council cast their votes not upon planning 
or like grounds but because of views which they then held about HIV/AIDS 
impairment or the characteristics which they ascribed to persons so impaired.93  

The respondents contended that while the comparator is a person free of the 
impairment, that person retains the characteristics imputed to or which character-
ise the impaired person.94 That is, the features identified in s 66A(1)(b) and (c) 
are to be shared by both the impaired person and the comparator and are 
included in the ‘circumstances’ identified in the section as those in which the 
differential treatment is to be considered. The complainant, on the other hand, 
contended that such an approach would fatally frustrate the purposes of the 
Equal Opportunity Act 1984 (WA). By way of example, the complainant 
contended that if homosexuality is a perceived characteristic of AIDS sufferers, 
discriminating against AIDS sufferers would not be contrary to the Act so long 
as the discriminator would also discriminate against homosexuals who do not 
have AIDS.95 

A majority of the High Court, consisting of the joint judgment of Brennan CJ 
and McHugh J, the joint judgment of Dawson and Gaudron JJ and the single 
judgment of Gummow J, dismissed the appeal; Toohey and Kirby JJ dissented in 
separate judgments. Because of the grounds upon which their Honours dismissed 
the appeal, the majority judges did not need to consider the question of the 
appropriate comparator. Toohey and Kirby JJ both discussed the issue, however. 
Their being in dissent does not affect the validity of their views.96 

Toohey J found the complainant’s illustration ‘apt’97 and subsequently held 
that in identifying the comparator, the characteristics that appertain generally to 
or are generally imputed to persons having the same impairment are to be 
ignored.98 His Honour stated that ‘[a]ny other approach would render the Act 
ineffective.’99 Gummow J agreed with Toohey J on this point.100 

Kirby J accepted that ‘minds might differ’ upon the proper construction of 
s 66A(1) as regards the appropriate comparator.101 However, his Honour 
concluded that considering the treatment of a person with characteristics that 
appertain generally to or are generally imputed to persons having the same 

 
 93  Ibid 51 (Kirby J). 
 94  Ibid 33 (Toohey J). 
 95  Ibid. 
 96  Purvis (2003) 202 ALR 133, 163 (McHugh and Kirby JJ). This is particularly so since Gum-

mow J, a member of the majority, agreed with Toohey J on this point: I W (1997) 191 CLR 1, 40–
1. 

 97  I W (1997) 191 CLR 1, 33. 
 98  Ibid 34. 
 99 Ibid. 
100 Ibid 40–1. 
101 Ibid 69. 
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impairment as the complainant ‘would tend to defeat the achievement of the 
purpose of the Act.’102 

In Purvis v New South Wales (Department of Education & Training), the Full 
Court of the Federal Court distinguished I W on the basis that the views of 
Toohey and Kirby JJ in that case were directed to a different issue in a different 
statutory setting, namely s 66A(1) of the Equal Opportunity Act (WA).103  

However, Toohey and Kirby JJ were motivated by the beneficial objects of the 
legislation, which included the elimination of discrimination as far as possible. 
For this reason, it is arguable that they intended to establish a general principle 
that a comparison for the purposes of direct discrimination can never involve the 
inclusion of the behaviour that is the subject of the complaint. Indeed, that 
principle was applied to the DDA in Commonwealth v Humphries104 and 
Garity v Commonwealth Bank of Australia.105 

The majority of the High Court in Purvis did not refer to I W. 

3 Did the Majority Get It Right? 
In their joint minority judgment in Purvis, McHugh and Kirby JJ expressed the 

view that  
[i]t is essential … that Australian courts give full effect to the language and 
purpose of the ameliorative provisions of the Act whatever opinion individual 
judges may have of the justice or wisdom of particular provisions. This is par-
ticularly so where, as here, the Act contains novel concepts and beneficial ob-
jects and applies to many cases involving circumstances quite different from the 
present.106 

In Waters v Public Transport Corporation,  the High Court held that anti-
discrimination laws are designed to protect or enforce human rights and should 
receive a beneficial construction.107 In Qantas Airways Ltd v Christie,108 
McHugh J cited Waters when confirming that the objects of anti-discrimination 
legislation ‘must always be considered when interpreting any of its provisions 
and, so far as possible, its provisions should be given a meaning consistent with 
its objects.’109 As Kirby J stated in I W, ‘protective and remedial legislation 
should not be construed narrowly lest courts become the undoers and destroyers 
of the benefits and remedies provided by such legislation.’110 

 
102 Ibid 68. 
103 (2002) 117 FCR 237, 248–9 (Spender, Gyles and Conti JJ). The Full Court also distinguished 

X v McHugh (Auditor-General (Tas)) [1994] EOC ¶92-623 because it arose in an employment 
setting and asserted the result ‘without setting out any satisfactory comparative analysis such as 
is required’: Purvis v New South Wales (Department of Education & Training) (2002) 117 FCR 
237, 246 (Spender, Gyles and Conti JJ). 

104 (1998) 86 FCR 324. 
105 [1999] EOC ¶92-966. 
106 (2003) 202 ALR 133, 140. 
107 (1991) 173 CLR 349, 359 (Mason CJ and Gaudron J), 372 (Brennan J), 407 (McHugh J). 
108 (1998) 193 CLR 280. 
109 Ibid 307 (citations omitted). This case considered the anti-discrimination provisions of the 

Industrial Relations Act 1988 (Cth). 
110 (1997) 191 CLR 1, 58 (citations omitted), quoted in Purvis (2003) 202 ALR 133, 146 (McHugh 

and Kirby JJ). 
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Following these views, the appropriate comparator should be determined in 
light of the construction of the definition of disability, in line with the objects 
and purpose of the legislation. If the definition of disability is given a wide and 
beneficial reading to include disturbed behaviour, the comparator must be a 
person without the disability and therefore without the disturbed behaviour. To 
hold otherwise would rob the prohibition against discrimination of all content. 

However, motivated by the lack of adequate defences and exceptions, the 
majority adopted a narrow construction of the appropriate comparator. Accord-
ing to Beth Gaze, many courts have likewise approached the interpretation of 
anti-discrimination statutes in the same way as the interpretation of other 
statutes, without considering that the subject matter might warrant a particular 
approach to interpretation.111 The problem is that such narrow interpretations 
may become precedents for interpreting generic provisions that need to operate 
in a range of contexts. Restrictive and technical distinctions have been intro-
duced into the law, quite possibly motivated by the desire to reach a particular 
outcome in a particular case. 

The DDA should be amended to obviate the need for the narrow construction 
by providing adequate defences. In particular, the defence of unjustifiable 
hardship should be extended to cover all substantive provisions of the DDA, 
including provisions relating to the ongoing enrolment of a student. In addition, 
Parliament should follow the approach of McHugh and Kirby JJ in Purvis and 
‘adopt a comparator which is consistent with the objects of the DDA … a person 
without the complainant’s disability.’112 

C  Section 5(2) — Accommodation or Services 

In determining whether circumstances are the same or not materially different 
for the purposes of direct discrimination, s 5(2) of the DDA requires the court to 
take into account any different accommodation or services required by a person 
with a disability to participate on an equal footing with others. For example, 
circumstances are not considered ‘materially different’ or ‘not the same’ because 
a person with a disability requires special services such as a ramp or special 
facilities or equipment.  

Section 5(2) has previously been interpreted as standing for an obligation to 
make ‘reasonable accommodation’ for people with disabilities.113 The issue 
before the High Court in Purvis  was whether this interpretation was correct. 

Commissioner Innes followed this approach, holding that the State had an 
obligation to make a reasonably proportionate response to Daniel’s disability.114 

 
111 Gaze, above n 60, 333. 
112  Basser, above n 91, 2. 
113  See, eg, J v A School [1998] EOC ¶92-948, 78 313 (Commissioner Wilson); 

Garity v Commonwealth Bank of Australia [1999] EOC ¶92-966, 79 128–9 (Commissioner 
Nettlefold). 

114  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 
169–71, 75 174. In support of this proposition, Commissioner Innes cited Southern Community 
College v Davis, 442 US 397 (1979): Purvis obo Hoggan v New South Wales (Department of 
Education) [2001] EOC ¶93-117, 75 170. The Commissioner also quoted A School v Human 
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He made a finding of fact that had the State met this obligation, Daniel may have 
behaved and not been suspended and excluded.115 He held that failing to provide 
accommodation to Daniel by, inter alia, failing to obtain expert advice and apply 
school policies more flexibly, amounted to unlawful discrimination.116 

On appeal, Emmett J held that the case did not have anything to do with ac-
commodation and questioned whether the obligation to make reasonable 
accommodation is in fact contained in the DDA.117 The Full Court did not 
express an opinion on these comments. 

A majority of the High Court held that s 5(2) did not impose an obligation to 
make reasonable accommodation for people with disabilities.118 Gummow, 
Hayne and Heydon JJ noted that Purvis’ argument on the comparator question 
was not said to depend on s 5(2), but commented that the section did not require 
the provision of different accommodation or services.119 Their Honours con-
cluded: ‘there is no textual or other basis in s 5 for saying that a failure to 
provide such accommodation or services would constitute less favourable 
treatment’.120 

McHugh and Kirby JJ examined the issue in greater detail. Their Honours held 
that s 5(2) ‘recognises rather than imposes the obligation of accommodation.’121 
In other words, while there is no express obligation under the DDA to accommo-
date a person with a disability, as a matter of practice to avoid a finding of 
unlawful discrimination an ‘alleged discriminator must accommodate the 
disabilities of the disabled person unless it “would impose unjustifiable hard-
ship” … on the alleged discriminator’.122 Additionally, the concept of reasonable 
accommodation is sometimes involved with notions of indirect discrimination. 
To avoid indirectly discriminating against a person with a disability, various 
accommodations may have to be provided by the alleged discriminator to the 
person with the disability. An example of this would be adjusting a school’s 
discipline policy for a student who, because of his or her disability, is unable to 
comply with it. 

Further, McHugh and Kirby JJ considered that it was ‘a serious mistake to 
construe the term “accommodation” as equivalent to “reasonable accommoda-
tion”, a term not used in the Act.’123 Their Honours said: ‘Adding the qualifica-

 
Rights and Equal Opportunity Commission [No 2] (1998) 55 ALD 93, 104 (Mansfield J): ‘it is 
not necessarily the case that, where the DD Act applies to a particular relationship or circum-
stance, there is no positive obligation to provide for the need of a person with a disability for 
different or additional accommodation or services’: Purvis obo Hoggan v New South Wales 
(Department of Education) [2001] EOC ¶93-117, 75 169. 

115  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 174. 
116  Ibid. 
117  New South Wales (Department of Education) v Human Rights and Equal Opportunity Commis-

sion (2001) 186 ALR 69, 79. 
118  Purvis (2003) 202 ALR 133, 158 (McHugh and Kirby JJ), 184 (Gummow, Hayne and Hey-

don JJ). 
119  Ibid 184. 
120  Ibid. 
121  Ibid 159. 
122  Ibid 154 (McHugh and Kirby JJ). 
123  Ibid (citations omitted). 
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tion “reasonable” to the requirement of accommodation imposes an unwarranted 
gloss on the Act’.124  

Consequently, McHugh and Kirby JJ expressed the view that the Draft Dis-
ability Standards for Education 2003, formulated by the Commonwealth 
Attorney-General under s 31 of the DDA, misstate the law in so far as they 
indicate that the DDA contains an obligation of reasonable accommodation.125  

Following from this, McHugh and Kirby JJ stated that HREOC erred in find-
ing that the failure to provide accommodation to Daniel amounted to unlawful 
discrimination.126 In this respect, their Honours said: 

No matter how important a particular accommodation may be for a disabled 
person … failure to provide it is not a breach of the Act per se. … No doubt as a 
practical matter the discriminator may have to take steps to provide the accom-
modation to escape a finding of discrimination. But that is different from assert-
ing that the Act imposes an obligation to provide accommodation for the dis-
abled.127 

McHugh and Kirby JJ then discussed their Honours’ view of the proper opera-
tion of s 5(2), saying that it ‘recognises … that the comparison of ‘material 
circumstances’ may require the injection into the equation of all those matters 
and things that the disabled person requires to compete on equal terms with the 
able-bodied comparator.’128 It has the effect that a discriminator does not escape 
a finding of discrimination by asserting that the actual circumstances involved 
apply equally to those with and without disabilities. Their Honours used the 
example of a person with dyslexia who 

is refused employment on the ground of difficulties with spelling but the diffi-
culties could be largely overcome by using a computer with a spell checker. … 
Section 5(2) of the Act requires the comparison to be between a comparator 
without the disability who can spell and the dyslexic person who can spell with 

 
124  Ibid 155. 
125 Ibid 157. On 15 June 2004, the Commonwealth Attorney-General released the Draft Disability 

Standards for Education 2004 (‘Draft Standards’). They use the expression ‘reasonable adjust-
ments’: see, eg, Draft Standards pt 3. This expression is not found in the DDA. They require 
education providers to consult with disabled students and prospective students about whether any 
adjustments are necessary to enable them to participate in education on the same basis as other 
students, and to make any ‘reasonable adjustments’ that may be necessary, unless this would 
cause ‘unjustifiable hardship’: see Draft Standards pts 4, 5. On the same day, the Attorney-
General announced that he would introduce legislation to amend the DDA to ensure that the 
Draft Standards were consistent with the legislation: Attorney-General and Minister for Educa-
tion, Science and Training, ‘Improved Opportunities for Students with Disabilities’ (Press Re-
lease, 15 June 2004). On 12 August 2004, the Disability Discrimination Amendment (Education 
Standards) Bill 2004 (Cth) was introduced into the House of Representatives: Commonwealth, 
Parliamentary Debates, House of Representatives, 12 August 2004, 32 510 (Phillip Ruddock, 
Attorney-General). In sch 1, item 4, the Bill proposes to insert s 31(1A) into the DDA: ‘For the 
avoidance of doubt, disability standards may require a person or body dealing with persons with 
disabilities to put in place reasonable adjustments to eliminate, as far as possible, discrimination 
against those persons.’ 

126  Purvis (2003) 202 ALR 133, 159. McHugh and Kirby JJ stated: ‘Even if the department had 
agreed to provide the accommodation to Mr Hoggan, the failure to provide it would not have 
been a per se breach of the Act. The failure to provide the required accommodation goes to the 
issue of materially different circumstances, not obligation’: at 159. 

127  Ibid 158. 
128  Ibid 166. 
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the aid of a computer that has a spell checker. When that comparison is made 
the employer will be shown to have breached the Act unless it can make out a 
case of unjustifiable hardship …129 

Applied to the facts, McHugh and Kirby JJ found that ‘s 5(2) required the 
issue of less favourable treatment to be determined by reference to Mr Hoggan’s 
circumstances upon being given the required accommodation or services.’130 
Their Honours held that had Daniel been provided with the required accommo-
dation or services, ‘[o]n the commissioner’s findings it is probable that he would 
not have misbehaved.’131 Thus, s 5(2) became decisive: ‘the correct comparator 
was a student who did not misbehave, not a student who misbehaved.’132 

As stated above, the majority in Purvis did not consider in any detail the 
arguments surrounding s 5(2). While the comments of McHugh and Kirby JJ 
were obiter dicta, the comments may well be persuasive in future discrimination 
cases.  

D  Discrimination on the Ground of Disability 

If the comparison reveals that a disabled person was treated less favourably, 
the next question is whether that treatment was ‘because of’ or ‘on the ground 
of’ the disability.133 This is often referred to as the causation question. Given the 
view of the majority of the High Court on the appropriate comparator for the 
purposes of direct discrimination, it did not need to consider the causation 
question. However, it addressed the issue briefly as it had been much debated in 
the lower courts and was the third issue raised in the appeal. 

Commissioner Innes described the test for causation as a ‘but for’ test.134 
Relying on, inter alia, X v McHugh (Auditor-General (Tas)) 135 and Y v Australia 
Post,136 he determined that since Daniel’s behaviour was so closely connected to 
his disability, his treatment by the school because of his behaviour amounted to 
discrimination on the ground of his disability.137 

 
129  Ibid 165. 
130  Ibid 166 (emphasis in original). 
131  Ibid. This appears stronger than the actual finding of Commissioner Innes, who held only that 

Daniel may have behaved had the school made reasonable accommodations: Purvis obo Hog-
gan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 174. 

132  Purvis (2003) 202 ALR 133, 166 (emphasis in original). 
133  Section 22 of the DDA states that ‘[i]t is unlawful for an educational authority to discriminate 

against a person on the ground of the person’s disability’ (emphasis added). Section 5(1) uses the 
language of less favourable treatment ‘because of [the person’s] disability’ (emphasis added). 

134  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 168.  
135  [1994] EOC ¶92-623. In this decision it was held that under the DDA, ‘[i]t is not necessary that 

an employer know of the existence of the disability. It is enough if an employer is shown to have 
discriminated because of a manifestation of a disability’: at 77 312 (Commissioner Wilson). 

136  [1996] EOC ¶92-865. 
137  Purvis obo Hoggan v New South Wales (Department of Education) [2001] EOC ¶93-117, 75 167. 
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On appeal, Emmett J rejected this conclusion. As discussed above,138 his 
Honour drew a distinction 

between a disability within the meaning of the Act, on the one hand, and behav-
iour that might result from or be caused by that disability on the other hand. 
Less favourable treatment on the ground of the behaviour is not necessarily less 
favourable treatment by reason of the disability.139 

In other words, discrimination on the ground of the behaviour did not constitute 
discrimination on the ground of disability. The Full Court agreed with this 
analysis.140 

Before the High Court, counsel for the State argued that the ‘true basis’ of 
Daniel’s treatment was not Daniel’s disability, but the protection of the health, 
safety and welfare of staff and other students.141 This argument drew upon the 
High Court decision of Australian Iron & Steel Pty Ltd v Banovic, in which the 
Court held that under the Anti-Discrimination Act 1977 (NSW) a tribunal is 
required to find the ‘true basis’ or ‘true reason’ for any impugned act or deci-
sion.142 In that case, Dawson J stated that the test of determining the true basis is 
not a subjective test143 and Deane and Gaudron JJ noted that in some cases 
genuinely assigned reasons may in fact mask the true basis for the decision.144 
The search for the true basis has subsequently been held to be a factual in-
quiry.145 

It is often difficult to establish the true basis for a decision, particularly where 
it is taken for many reasons. In such circumstances, s 10 of the DDA may assist: 

  If:  

 (a)  an act is done for 2 or more reasons; and  
 (b)  one of the reasons is the disability of a person (whether or not it 

is the dominant or a substantial reason for doing the act);  

  then, for the purposes of this Act, the act is taken to be done for that 
reason. 

While it is necessary for courts to consider the true basis or real reason for the 
treatment, it has been said not to be necessary to consider the motive or intention 

 
138  See above Part III(A). 
139  New South Wales (Department of Education) v Human Rights and Equal Opportunity Commis-

sion (2001) 186 ALR 69, 77 (emphasis in original). 
140  Purvis v New South Wales (Department of Education & Training) (2002) 117 FCR 237, 248 

(Spender, Gyles and Conti JJ). 
141  Transcript of Proceedings, Purvis v New South Wales (Department of Education & Training) 

(High Court of Australia, Gleeson CJ, McHugh, Gummow, Kirby, Hayne, Callinan and Hey-
don JJ, 29 April 2003). 

142   (1989) 168 CLR 165, 176 (Deane and Gaudron JJ), 184 (Dawson J) (‘Banovic’). See also 
Waters (1991) 173 CLR 349, 359 (Mason CJ and Gaudron J), 400–1 (McHugh J); University of 
Ballarat v Bridges [1995] 2 VR 418. 

143  Banovic (1989) 168 CLR 165, 184. 
144  Ibid 176. Deane and Gaudron JJ said: ‘there may be other situations in which habits of thought 

and preconceptions may so affect an individual’s perception of persons with particular character-
istics that genuinely assigned reasons for an act or decision may, in fact, mask the true basis for 
that act or decision’: at 176. 

145  Waterhouse v Bell (1991) 25 NSWLR 99, 105–6 (Clarke JA). 
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of the alleged discriminator.146 Thus if a reason proffered for conduct can be 
characterised as a motive or intention, it may be rendered irrelevant. This was 
discussed by Lockhart J in the Full Court of the Federal Court decision of 
Human Rights and Equal Opportunity Commission v Mt Isa Mines Ltd.147 That 
case involved the exclusion of women from the lead industry due to health 
concerns. Following Clarke JA in Waterhouse v Bell,148 Lockhart J stated: ‘The 
presence of intention, motive or purpose relating to health does not necessarily 
detract from the conclusion that there is discrimination on the ground of sex.’149 

In Purvis, Gummow, Hayne and Heydon JJ did not discuss the Banovic ap-
proach directly. However, their Honours doubted ‘that distinctions between 
motive, purpose or effect will greatly assist the resolution of any problem about 
whether treatment occurred or was proposed “because of” disability.’150 Indeed, 
their Honours viewed it as a ‘mistake’ to treat motive, purpose or effect ‘as 
substitutes for the statutory expression “because of”.’151 Their Honours con-
cluded: ‘Rather, the central question will always be — why was the aggrieved 
person treated as he or she was? If the aggrieved person was treated less 
favourably was it ‘because of’, ‘by reason of’, that person’s disability?’152 

McHugh and Kirby JJ appeared to adopt the Banovic approach.153 Their 
Honours held that the mere assertion of a ground which is not the protected 
attribute (such as the health, safety and welfare of others, as argued by counsel 
for the State) will not prevent the act from being discriminatory if the true basis 
for the act in question is the protected attribute (the disability).154 Like Gum-
mow, Hayne and Heydon JJ, McHugh and Kirby JJ considered that the causation 
question is resolved by examining the reason for the alleged discriminator’s 
actions: ‘was the disability a reason for the treatment suffered?’155 Their 
Honours said that in answering this question, ‘while it is necessary to consider 
the reason why the discriminator acted as he or she did, it is not necessary for the 
discriminator to have acted with a discriminatory motive.’156 Their Honours 
concluded that while Commissioner Innes had wrongly described this inquiry as 
a ‘but for’ test, he had conducted it properly: 

 
146  Waters (1991) 173 CLR 349, 359–60 (Mason CJ and Gaudron J). Deane J agreed: at 382. See 

also Travers v New South Wales (2001) 163 FLR 99, 115 (Federal Magistrate Raphael). This has 
been codified in s 10 of the EOA. 

147  (1993) 46 FCR 301. 
148  (1991) 25 NSWLR 99, 108. 
149  (1993) 46 FCR 301, 327. Black CJ agreed: at 307. Contra the views of Lee J (at 333): 

Before it could be said that discrimination had occurred under ss 5(1) of the SD [Sex Dis-
crimination] Act, it would be necessary to show that the actions of the employer arose out of 
ill-disposition or lack of [im]partiality or even-handedness towards an employee or applicant 
for employment, such attitude being grounded upon the sex of that person or upon a character-
istic appertaining or imputed thereto. 

150  (2003) 202 ALR 133, 187. 
151  Ibid. 
152  Ibid (emphasis in original). 
153  Ibid 172. Of the approach of Commissioner Innes, McHugh and Kirby JJ said (at 172): 

‘Correctly, it focuses on the “real reason” for the alleged discriminator’s act.’ 
154  Ibid 170. 
155  Ibid 141–2. 
156  Ibid 171. 
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He correctly held that the benevolent motive of the principal did not excuse the 
discriminatory treatment of Mr Hoggan. The commissioner also correctly found 
that, because Mr Hoggan was treated less favourably because of his behaviour, 
he was discriminated against on the ground of his disability.157 

On the other hand, while Gleeson CJ accepted the need to determine the true 
basis of the alleged discriminator’s decision as set out in Banovic,158 his Honour 
concluded that there was ‘no reason for rejecting the principal’s statement of the 
basis of his decision as being the violent conduct of the pupil, and his concern 
for the safety of other pupils and staff members.’159 His Honour did not express 
an opinion about the proper role of the motive or intention of the alleged 
discriminator. 

Callinan J did not express an opinion regarding the Banovic approach or the 
proper role of motive or intention. 

A majority of the Court160 emphasised the need to focus on the language of the 
DDA. Three judges161 discussed the need to search for the ‘true basis’ of the 
decision. Two judges162 expressly confirmed the irrelevance of the motive or 
intention of the alleged discriminator. Three judges163 doubted the utility of 
distinctions between motive, purpose and effect. While two judges164 held that 
the stated basis of the decision in Purvis — the safety of other pupils and staff — 
was not the true basis of the decision, one judge165 accepted that it was. And one 
judge166 expressed no opinion. 

The judges therefore used different language to describe the test for determin-
ing whether discrimination was ‘on the ground of’ the disability. However, it is 
submitted that the effect of the Court’s decision is that the tribunal must search 
for the reason for the discrimination and that motive and intention are irrelevant. 
The inquiry is about the real reason for the treatment; it answers the question of 
why the person was treated as they were. In this sense, the reason for the 
discrimination is the same thing as the basis, true basis or true reason for the 
discrimination.167 

 
157  Ibid 172. 
158  Ibid 138. Gleeson CJ cited Banovic: at 138 fn 5. 
159  Ibid 139. 
160 McHugh, Gummow, Kirby, Hayne and Heydon JJ. 
161 Gleeson CJ, McHugh and Kirby JJ. 
162 McHugh and Kirby JJ. 
163 Gummow, Hayne and Heydon JJ. 
164  McHugh and Kirby JJ. 
165 Gleeson CJ. 
166 Callinan J. 
167 As Kirby J noted during argument: ‘though I myself have been guilty of it, the addition of the 

word “true” is not really very helpful. It is simply trying to say this is really and truly the 
ground’: Transcript of Proceedings, Purvis v New South Wales (Department of Education & 
Training) (High Court of Australia, Gleeson CJ, McHugh, Gummow, Kirby, Hayne, Callinan and 
Heydon JJ, 30 April 2003). 
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IV  DE F E N C E S,  EX C E P T I O N S  A N D  EX E M P T I O N S 

A  Unjustifiable Hardship 

Under the DDA, in most areas of activity there is an exception that makes 
discrimination lawful if it would impose an ‘unjustifiable hardship’ on the 
discriminator to provide the services or facilities required by the person with the 
disability.168 

In relation to education, s 22(4) of the DDA provides: 
This section does not render it unlawful to refuse or fail to accept a person’s 
application for admission as a student at an educational institution where the 
person, if admitted as a student by the educational authority, would require ser-
vices or facilities that are not required by students who do not have a disability 
and the provision of which would impose unjustifiable hardship on the educa-
tional authority.169  

In assessing unjustifiable hardship, it has been suggested that the tribunal may 
evaluate all the material before it ‘without ultimately placing any substantial 
emphasis on the onus of proof.’170 However, as a matter of practice, there is an 
evidential burden on the educational authority to demonstrate that accepting a 
person’s application for admission would impose unjustifiable hardship. 

1 A Gap in the Defence 
On its terms, s 22(4) does not apply to events occurring after admission to a 

school.171 In this respect, the DDA is significantly different from the Equal 
Opportunity Act 1995 (Vic) and other state anti-discrimination laws. In state anti-
discrimination legislation, there are exceptions and exemptions from discrimina-
tion that apply to educational authorities without any limitation with regard to 
admission, as discussed below.172 

This gap in the DDA was identified as early as 1997 by the then Disability 
Discrimination Commissioner, the late Elizabeth Hastings. In a speech that year, 
she said: 

You will notice that there is at present no provision for the lawful exclusion of a 
student once admitted to an educational institution. This lacuna in the legisla-
tion was highlighted in an application for an exemption from the Act, and I 
have written to the Attorney-General pointing it out. I think the Act requires 

 
168  This includes: employment (s 15); commission agents (s 16); contract workers (s 17); partner-

ships (s 18); education (s 22); access to premises (s 23); the provision of goods, services and 
facilities (s 24); accommodation (s 25); and clubs and incorporated associations (s 27). 

169  (Emphasis added.) 
170  Hills Grammar School v Human Rights and Equal Opportunity Commission (2000) 100 FCR 

306, 315 (Tamberlin J). The DDA does not expressly place the burden of proving exceptions and 
exemptions upon the respondent. Contra Anti-Discrimination Act 1977 (NSW) s 109; Anti-
Discrimination Act 1991 (Qld) s 206; Equal Opportunity Act 1984 (WA) s 123; Discrimination 
Act 1991 (ACT) s 71(2); Anti-Discrimination Act 1992 (NT) s 91(2); Anti-Discrimination Act 
1998 (Tas) s 101. 

171  See also A School v Human Rights and Equal Opportunity Commission [No 2] (1998) 55 ALD 
93, 104 (Mansfield J). 

172  See below Part IV(B). 
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amendment here to accommodate situations where the status of a student 
changes through the course of education, and to preclude the possibility of a 
student being refused admission in case later adjustments may prove too oner-
ous, for example in the case of a child with a progressive disease.173  

The second reading speech of the Disability Discrimination Bill 1992 (Cth) 
refers to unjustifiable hardship as a ‘general exemption’, suggesting that the gap 
in the legislation is a drafting error: 

The Bill provides for two general exemptions: unjustifiable hardship and the 
inherent requirements of the job. … Under the Bill, employers, providers of ac-
commodation, education, goods and services, clubs and sporting groups would 
be able to argue that action necessary to accommodate the needs of people with 
disabilities would impose unjustifiable hardship.174 

In Purvis, McHugh and Kirby JJ expressed the view that the limited operation 
of unjustifiable hardship in the DDA is an anomaly that requires correction by 
Parliament.175 

The issue was addressed in the Draft Disability Standards for Education 2004, 
formulated by the Attorney-General under s 31 of the DDA. They propose to 
expand the scope of the defence of unjustifiable hardship from the process of 
enrolment to include the total period in which a student is enrolled at an educa-
tional institution.176  

So that the Draft Standards are not wider than the DDA, and therefore open to 
being struck down by a court, the DDA should be amended. While it may be 
technically possible to amend only s 31 to empower the drafting of standards 
wider than the DDA, this is not the best approach. The DDA needs to retain 
uniformity in its drafting style and the amendment should be made to s 22, 
enlarging the unjustifiable hardship defence. Otherwise, reading the DDA alone 
would be misleading as to its coverage: as regards events occurring after 
admission, the defence would be absent in s 22 but present in the Draft Stan-
dards. 

In its Review of the Disability Discrimination Act 1992,177 the Productivity 
Commission recommended that the DDA ‘be amended to allow an unjustifiable 
hardship defence in all areas of the Act that make discrimination on the ground 
of disability unlawful.’178 The Commission acknowledged that the limited 

 
173  Elizabeth Hastings, ‘The Right to Belong — Disability Discrimination Law in Education’ 

(Speech delivered in Sydney, July 1997) <http://www.hreoc.gov.au/disability_rights/ 
speeches/1997/edspeech.html>. 

174  Commonwealth, Parliamentary Debates, House of Representatives, 26 May 1992, 2753 (Brian 
Howe, Minister for Health, Housing and Community Services). See also Explanatory Memoran-
dum, Disability Discrimination Bill 1992 (Cth) 7, 11–12. 

175  (2003) 202 ALR 133, 156. 
176  Draft Standards s 10.2. In addition to extending the defence of unjustifiable hardship, the Draft 

Standards also propose a defence of ‘protection of public health’, which provides that it is not 
unlawful for an education provider to discriminate against a student with a disability if it is 
reasonably necessary to protect the health and welfare of the student or others: see Draft Stan-
dards s 10.4. 

177  Australian Government Productivity Commission, Review of the Disability Discrimination Act 
1992, Report No 30 (2004). 

178  Ibid 211. 

     



   
M.U.L.R. — Rattigan — printed 4/10/2004 at 4:53 PM — page 557 of 32

  

2004] Case Note 557 

coverage of the defence of unjustifiable hardship has created uncertainty and 
caused problems in the area of education.179 In particular, it pointed out that the 
limited scope of the defence might in fact encourage discrimination at the 
enrolment stage to avoid the risk of having to provide different services or 
facilities after the student is enrolled. 

In light of these considerations, on 12 August 2004, the Commonwealth Attor-
ney-General introduced the Disability Discrimination Amendment (Education 
Standards) Bill 2004 (Cth) into the House of Representatives.180 The Bill 
proposes to extend the defence of unjustifiable hardship to cover post-admission 
events by repealing s 22(4) of the DDA and substituting the following:  

This section does not make it unlawful for an education provider to discriminate 
against a person or student … on the ground of the disability of the person or 
student or a disability of any associate of the person or student if avoidance of 
that discrimination would impose an unjustifiable hardship on the education 
provider concerned.  

2 The Criteria for Determining Unjustifiable Hardship 
Generally, defences to discrimination are to be read in the context of the ob-

jects of the anti-discrimination legislation and exemptions are to be construed 
narrowly.181 Section 11 of the DDA identifies some of the matters to be consid-
ered in determining whether the defence of unjustifiable hardship applies. It 
provides that a tribunal must consider, inter alia: 

 (a)  the nature of the benefit or detriment likely to accrue or be suffered by 
any persons concerned; and  

 (b)  the effect of the disability of a person concerned; and  
 (c)  the financial circumstances and the estimated amount of expenditure 

required to be made by the person claiming unjustifiable hardship; … 

The non-financial criteria for determining unjustifiable hardship in the DDA, 
namely criteria (a) and (b), have been emphasised in some education cases, 
particularly regarding the effect of the student with the disability on other 
students.182 In Purvis, McHugh and Kirby JJ made it clear that criterion (a) 
encompasses the broad range of detriments likely to be suffered by any person 
concerned if a disabled student with challenging or violent behaviours were 
admitted into a school.183 According to their Honours, the unjustifiable hardship 
defence ‘provides for a balance to be struck between the rights of the disabled 
child and those of other pupils and, for that matter, teaching staff.’184 If the 

 
179  Ibid 205–6. 
180  Commonwealth, Parliamentary Debates, House of Representatives, 12 August 2004, 32 510 

(Phillip Ruddock, Attorney-General). 
181  Waters (1991) 173 CLR 349, 359 (Mason CJ and Gaudron J), 407 (McHugh J). 
182  See, eg, Finney v Hills Grammar School [1999] EOC ¶93-020, 79 473–4 (Commissioner Innes), 

in which HREOC made it clear that when considering unjustifiable hardship in education cases, 
educational and social — as well as financial — benefits and detriments are relevant. 

183  (2003) 202 ALR 133, 156. 
184  Ibid. 
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defence applied to post-admission events, it could certainly be founded on a 
disabled student’s behaviour.  

The courts have taken a narrow view of criterion (c).185 Financial hardship is 
relevant, but alone it will rarely displace the objective of ensuring that people 
with disabilities have the same rights of access and opportunities as those 
without disabilities. However, there is no established method of dealing with 
criterion (c). Generally, any alleged financial burden is assessed relative to the 
overall financial budget of the educational institution involved. This approach 
can cause problems in cases of government schools funded through individual 
school global budgets. Funds are normally committed to specific areas, such as 
staff salaries and specific educational programs, and are not available for the 
provision of direct benefits to students. Thus, while the overall financial budget 
of the school — and indeed the state education department186 — may appear 
large, suggesting that accommodation of the disabled student will involve little 
financial hardship, there may in fact be scarce funds available for this purpose. 

B  Comparison with Exceptions in State Legislation 

It is contended that the DDA does not make adequate provision for the com-
peting legal obligations imposed on schools because it fails to provide adequate 
exceptions and defences after a student is enrolled. As argued above, this 
motivated the narrow interpretation of the appropriate comparator for assessing 
direct discrimination adopted by the majority of the High Court in Purvis.187 

In contrast, state and territory anti-discrimination legislation contains general 
and education-specific exceptions to discrimination that help to balance the 
competing legal obligations imposed on schools. For example, the EOA contains 
the following relevant exceptions, which apply in relation to impairment. 
Regarding education in particular, s 39 provides that discrimination is lawful 
where a person requires special services or facilities in order to participate in a 
particular educational program and it is not reasonable to provide those services 
or where, even after the provision of those services, the person would not be able 
to participate in the program. There is also a general exemption in s 80 providing 
that the discrimination is lawful if it is reasonably necessary to protect the health 
or safety of any person or property. This provision would arguably cover 
discrimination against a disabled student prone to engaging in conduct that 
endangers the health and safety of others. Finally, there is a general exemption in 
s 69 providing that the discrimination is lawful if it is done in compliance with, 
or is authorised by, an enactment, such as other legislation, regulations or 

 
185  See, eg, Scott v Telstra Corporation Ltd [1995] EOC ¶92-717, 78 401–2 (Commissioner Wilson). 
186  ‘It would be quite difficult … for the multimillion dollar state system to demonstrate that it 

would be an unjustifiable hardship to provide an education to students who have disabilities if 
they were obliged to respond to a complaint under the DDA’: Elizabeth Hastings, ‘Assumption, 
Expectation and Discrimination: Gender Issues for Girls with Disabilities’ (Speech delivered in 
1997) <http://www.hreoc.gov.au/disability_rights/speeches/1997/gender.html>. 

187  See above Part III(B). 
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orders.188 Provisions such as s 69 have been relied upon, with varying results, 
where the respondent contends that its conduct was necessary to comply with 
occupational health and safety legislation.189 

Thus, if a disabled student brought a complaint under the EOA in respect of 
action taken in response to behaviour that threatened the safety and welfare of 
others, the school would probably be able to avail itself of one of a number of 
exceptions or exemptions.  

This is not presently the case under the DDA: direct compliance with another 
enactment is not a defence. While s 47(2) of the DDA makes lawful anything 
done by a person in direct compliance with a prescribed law, including a 
prescribed state law, there is currently no occupational health and safety law 
prescribed for this purpose.190 Thus, pursuant to s 109 of the Commonwealth 
Constitution, the DDA will prevail over state occupational health and safety 
legislation in the event of a direct inconsistency. 

The DDA could be amended to provide a general exception relating to acts 
done in compliance with other laws. However, such provisions are problematic 
as they subordinate anti-discrimination legislation to other laws. Perhaps for this 
reason HREOC expressed support for the prescribed laws exception in one of its 
submissions to the Productivity Commission’s review of the DDA. It considered 

the prescribed laws mechanism an appropriate means for determining when the 
DDA should give way to other laws, noting that this mechanism provides for 
scrutiny through provision for parliamentary disallowance as well as through 
consultation between governments.191  

Nevertheless, HREOC considered that the current exception in s 47(2) could 
be revised to cover not only actions in ‘direct compliance’ with other laws, but 
also actions ‘consistent with but not directly required by’ another law.192 
Alternatively, HREOC suggested that  

[r]emoval of the word ‘direct’ would make this provision a more widely appli-
cable mechanism for recognition of other laws but would clearly also require a 
high degree of scrutiny of any laws to be prescribed to ensure that DDA rights 
were not inappropriately set aside.193 

 
188  See Waters (1991) 173 CLR 349, 389–90 (Dawson and Toohey JJ) concerning the operation of 

an equivalent provision in the Equal Opportunity Act 1984 (Vic). 
189  See, eg, H J Heinz Co Australia Ltd v Turner [1998] 4 VR 872, which examined the interaction 

of the Equal Opportunity Act 1984 (Vic) and the Occupational Health and Safety Act 1985 (Vic); 
Higginson v Cargill Australia Ltd [2001] EOC ¶93-174, which examined the interaction between 
the Anti-Discrimination Act 1977 (NSW) and the Occupational Health and Safety Act 1993 
(NSW). 

190  See Disability Discrimination Regulations 1996 (Cth) reg 2A, sch 1. Currently, laws of both 
New South Wales and South Australia are prescribed, including ss 75(3) and 75A of the Educa-
tion Act 1972 (SA). Section 75(3) states that where the Director-General of Education (a position 
established under the Act) is of the opinion that it is in the best interests of a child to be enrolled 
at a special school, he or she may direct that the child be so enrolled. 

191  HREOC, above n 38, 14. HREOC also stated (at 14): ‘However, the prescribed laws provision is 
clearly not the only mechanism which should be considered for determining the relationship 
between the DDA and other laws.’ 

192  Ibid. 
193  Ibid 47. 
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In their submissions to the Productivity Commission, both the Australian 
Education Union194 and the Victorian Government195 noted the need for clarity 
regarding the relationship between occupational health and safety law and anti-
discrimination law.  

It is therefore submitted that state laws relating to occupational health and 
safety should be prescribed. This is necessary because of the tensions that arise 
in balancing occupational health and safety considerations and anti-
discrimination law in relation to students with disabilities prone to challenging 
and violent behaviour. In the absence of such an exemption, it is not surprising 
that the majority of the High Court in Purvis adopted a narrow construction of 
the DDA. 

C  Temporary Exemptions 

Under both state and federal anti-discrimination legislation an educational 
authority may obtain a temporary exemption from the operation of the legislation 
if the purpose of the exemption is generally consistent with the aims of the 
legislation.196 Temporary exemptions could clearly cover such things as a 
specific sporting event or educational program. 

In Purvis v New South Wales (Department of Education & Training),197 the 
Full Court of the Federal Court was critical of the idea that temporary exemp-
tions might be used by schools to deal with individual students with challenging 
behaviours.198 The Court noted that an application for such an exemption would 

 
194  One of the Australian Education Union submissions stated that ‘[t]he intersection of legislation 

relating to anti-discrimination and occupational health and safety is an area that requires investi-
gation’: Submission to Australian Government Productivity Commission, 22 April 2003, 10 
(Australian Education Union). It also stated (at 9): 

The failure of the Act to outline the respective but differing obligations of authorities and insti-
tutions leaves institutions and education workers as ‘the meat in the sandwich’ between the 
specified rights of the student and their parents and the unspecified obligations of authorities to 
ensure that resourcing is adequate to meet those rights, as well as the specific obligations as an 
employer under Occupational Health and Safety legislation. 

195  The Victorian Government submission stated that ‘the Victorian Government supports an 
amendment … which clarifies the obligations on respondents to comply with other laws, such as 
occupational health and safety’: Submission to the Australian Government Productivity Commis-
sion, 31 March 2004, 6–7 (Victorian Government). 

196  See DDA s 55; EOA s 83. A well-known exemption under the DDA concerns the Melbourne tram 
system: see Notice of HREOC exemption re: Public Transport Corporation (Victoria) and Others 
(15 March 1999) <http://www.hreoc.gov.au/disability_rights/exemptions/melbtram/ 
notice.htm>. HREOC granted a conditional exemption from the provisions of ss 23 and 24 of the 
DDA in respect of the manner in which the Public Transport Corporation provided tram and light 
rail services in Melbourne. The Corporation was exempted from providing disabled access to 
trams and the safety zones at which they pick up and set down passengers. The exemption was 
conditional on the Corporation committing to implement the action plan 21st Century Accessibil-
ity, lodged with HREOC pursuant to s 64 of the DDA. The effect of the exemption was that if the 
Corporation commenced in 2002 to replace its existing fleet of trams with accessible trams, it 
would not be acting unlawfully in continuing to provide services with trams already in its fleet 
that might be inaccessible to some people with disabilities. The exemption expired on 15 March 
2004. In the interim, the Disability Standards for Accessible Public Transport 2002 were intro-
duced pursuant to s 31 of the DDA. No application has yet been made for a new exemption. 

197  (2002) 117 FCR 237. 
198  Ibid 247–8 (Spender, Gyles and Conti JJ). 
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inevitably involve time delays, expenses, staff disruption and the risk of harm to 
others pending a decision.199 

In contrast, on appeal to the High Court, McHugh and Kirby JJ indicated that 
the terms of s 55 of the DDA were flexible enough to apply to situations such as 
those that arose following Daniel’s enrolment.200 Their Honours went further: 
‘Indeed, the section seems wide enough to permit the grant of an exemption 
from the Act’s provisions generally in all cases where the violent behaviour of 
students with a disability may pose a threat to other pupils or staff.’201 The rest 
of the High Court did not consider this issue. 

D  Notions of Reasonableness in Indirect Discrimination 

The definition of indirect discrimination in s 6 of the DDA contains an element 
of ‘reasonableness’.202 It could be suggested that a limited form of the defence 
of unjustifiable hardship is available by virtue of the reasonableness element in 
the definition of indirect discrimination. However, as an element of proving 
prima facie discrimination it has a very different legal role and function from a 
true defence. In particular, the complainant bears the onus of establishing the 
unreasonableness of the requirement or condition imposed by the educational 
authority.203 This would not be the case if it were a defence.204 

The test of reasonableness in indirect discrimination is an objective test requir-
ing consideration of all the circumstances of the case affecting both the com-
plainant and the respondent.205 The test ‘is less demanding than one of necessity, 
but more demanding than a test of convenience.’206 

In Purvis, excluding Daniel because of his conduct — repeated swearing and 
violent behaviour — in accordance with the school’s discipline policy might 
have fallen within the first part of the definition of indirect discrimination.207 It 
could have been argued that the school imposed a requirement to comply with its 
discipline policy and that a substantially higher proportion of persons without 
Daniel’s disability would be able to comply. The question would then be whether 
such a condition was unreasonable. 

 
199  Ibid. 
200  Purvis (2003) 202 ALR 133, 160. 
201  Ibid. 
202  DDA s 6(b). 
203 There is no express provision reversing the onus of proof in s 6 of the DDA. Contra Sex 

Discrimination Act 1984 (Cth) s 7C; Age Discrimination Act 2004 (Cth) s 15(2); Anti-
Discrimination Act 1991 (Qld) s 205; Anti-Discrimination Act 1992 (NT) s 91(1). While not 
expressly stated, it also appears that the onus of proof is reversed in s 8(2) of the Discrimination 
Act 1991 (ACT). That section states that the prohibition of indirect discrimination ‘does not 
apply to a condition or requirement that is reasonable in the circumstances.’ 

204  Regarding the onus of proof of the defence of unjustifiable hardship, see above n 170 and 
accompanying text. 

205  Secretary, Department of Foreign Affairs and Trade v Styles (1989) 23 FCR 251, 263 (Bo-
wen CJ, Pincus and Gummow JJ), approved in Waters (1991) 173 CLR 349, 365 (Mason CJ and 
Gaudron J), 383–4 (Deane J), 395 (Dawson and Toohey JJ). 

206  Secretary, Department of Foreign Affairs and Trade v Styles (1989) 23 FCR 251, 263 (Bo-
wen CJ, Pincus and Gummow JJ). 

207  DDA s 6(a). 
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However, as discussed above,208 since Daniel had a tailor-made welfare and 
discipline policy with which he was required to comply, the first part of the 
definition of indirect discrimination may not have been satisfied. It is perhaps for 
this reason that Purvis was not run as an indirect discrimination case. Moreover, 
it would have been difficult to establish that the requirement that Daniel behave 
appropriately was an unreasonable requirement. 

V   CO N C L U S I O N 

The High Court decision in Purvis  shows a Court grappling with the lack of 
clarity in the DDA regarding the competing tensions that arise in this area of 
discrimination law. In considering whether the educational authority contravened 
the DDA, the Court acknowledged the special duty of care owed by schools to 
students and the occupational health and safety responsibilities of schools to 
staff and students in their care. The Court also recognised the efforts made by the 
school to support and accommodate Daniel in a mainstream educational setting. 
The majority of the High Court ultimately decided to find in favour of the 
educational authority.  

Although both the majority and minority of the High Court adopted a wide and 
beneficial construction of the term ‘disability’ in the DDA, the majority adopted 
a narrow approach to the appropriate comparator for the purposes of direct 
discrimination. This represents a departure from established discrimination 
jurisprudence, which emphasises that anti-discrimination legislation should be 
construed beneficially in light of its purpose and objectives. However, it 
provided the majority with the outcome sought.  

It is contended that the majority approach was due to the absence of an appro-
priate and applicable defence or exception. The defence of unjustifiable hardship 
was not available as it does not extend to schools in respect of post-admission 
events. The defence of compliance with prescribed legislation would not assist 
as no occupational health and safety legislation has been prescribed. Thus, the 
majority implied limitations in other areas of the legislation. 

In properly structured and well-drafted anti-discrimination legislation, balanc-
ing the rights of the complainant with the rights and interests of others would be 
achieved through appropriate exceptions and defences. Without adequate 
exceptions and defences, there will always be a risk that courts will interpret 
substantive provisions narrowly to obtain particular results and that those 
interpretations will become precedents for the interpretation of generic provi-
sions. 

Parliament should strengthen the defences in the DDA by extending the de-
fence of unjustifiable hardship to cover events following admission to a school 
and prescribing occupational health and safety legislation. These changes would 
go some way to obviating the need for courts to construe the legislation in a 
narrow fashion and not in accordance with its objects. They would clarify and 
reinforce the right of educational administrators to take into account their 

 
208  See above nn 34–5 and accompanying text. 
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obligations to staff and other students whilst providing meaningful educational 
programs to students with disabilities. 
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