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demonstrate the profound influence that Gamboric has had on corporate law in Australia.
The importance of the decision lies both in | rractzca, mmplications and also in the
theoretical norms which underlie the gudgmerw Even if'the reforms recommended by
the Advisory Committee are enacted, Gamboiro will continue to influence corporate
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the principles developed by the High Court in Gambotro regulating compulsory
acquisitions throngh Wm“dmm articles of association. More broadly, principles developed
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Uiven these difficulfies with the 75% requirement, if 1s unclear why it was
wcorporated into Auvstralian legisiation. The 75% requirement was introduced into UK
taw following the recommendations of the Cohen Commitiee on Company Law ¢ That
Committee thought it anomalous that compulsory acquisition was not available in
circumstances where an offeror held 10% or more of the shares prior to a bid.*” The

34 Thid at paras 20-22 which details the relevant factors the Commission will consider in determining
whether to exercise its diseretion. Whers the Commission may be disposed to modify the L
offeror wiil be requireo‘ 10 ake exiensive eng: xir%es {see ibid paras 24-27 and the NOSC Submission
rioted in the Edwards C nmrii\_t% Repory, supran 32 atpara 13 390

35 See Kent and Y. SUpPIE ¢ 84, Alternatively, an offeror who has acquired shares prior to the
service of the Part A statement, may delay submission of the share transfer forms for registration unti!
after the Part A staternent has been dispaiched in order to enhance the prospects of compliance with the
provisions. Similarly, Renard and Santamaria, supran 16 at 12015 recognise that an opponent to the bid
may purchase target company shares bui delay registration in order to disguise the extent of tumover in
member’s registration during the offer period.

Report of the Commitice on Company Law Amendmeny, {1945) Cmnd 6659

37 1bid at para 141

7S
oo



b 3 SLCGaTaIN an S8y yohioion s resir fhat ewm st

yithe thens 1

pite

& miterpretation, it is siill difficult to understand why the legisiation was
amended in the manner that it was. In Brierley,® Tadgell J said that it “seems to be
designed o ensure that, before a compulsory acquisition of outstanding shares can
occur, there should be a reasonable spread of shareholders, being offerees, who have
disposed of their shares to the offeror” * Kolodny' acknowledges that such
requirement makes compulsory acquisition more difficult and says it “sets up a double
barrelled means of ensuring that the approval is independently obtained” These reasons
are not convincing. The 1962 Jenkins Commiittee® couid see no reasor for the exira
requirements and recommended its repeal. Similarly, the | 984 1 s Standing
mmittee on Company Law stated that “there seems nio log

quisition more difficult in these circumstances " The 75% requi
om the UK Companies At affer amendments int

&

wuced by the

A yeasonable bala
*ndepende%'
vy d o

38 L

: rved and befors
the first ;ffer;s are :h\pat(‘hed fw *hr sole pu or forcing an
increase in the offer consideration. The mbhgation a:auld b«s m acquire 90% of the
shares to which offers relate, excluding any to which the offeror was entitled at the time
é"he Part A statement was served or the takeover announcement was made. In addition,

offeree could be given a right to apply 1o the Court (in similar terms to that which
exists in the UK) where untraceable sharehoider« prevem the attainm ent nf the mqumt@
percentage Ehu ught C uum Co )

imited and
is nine-tenths m‘fhe vame ofa
the shares in the offer by )
making the offer
(195213 DLR 61 at o7,
3% Supran 29
40 Ibid at 463.
41 K Kolodny, “Protection of Minority Shareholders Afie akeover Bid” (198637
42 Report of the Company Law Committee (1962) Cmnd 1749 at para 288,
3 Memorandum by Law Sociery s Sunding Commiitee on Company Law, 1984 ai para 21,




Share iransfers

issenting offeree” “ A

ouncement

target company following a s ﬁ compulsory acg

It may be thought that an offeror will hdve problems in effectmg a compulsory
acquisition where shares are Tramterr ed d ring the offer period to persons whe do no
become feg,zstered as ﬂ":: hioides f%”h se ﬁansfes-ee& will not be "dissenting
offerees’. H enting offerees” and an offeror
may dispatch an acqui ansferors. /dtrmugh the transferees wili
have the beneficial entitiement (o the relevant shares, s 701{5) entitles the offeror to
acquire the shares to which the notice relates. The offeror will then transfer the required
offer consideration to the target company who will hold it for the former holder of the
sion ke 5 414(14) which requires it to
entitied™ to the relevant shares.

shares. It may be worthwhile to mwelude 3 pros

be held by the company for those persons

issenting offeree
ué tht: names and addresses of all
s 7612y notice is given. ¥’

ay request the of
dissenting offerees b

This ensures that aissenting offerees have an opportunity 16 make enquiries with a

5 involved i making the relevant Court application
¢ statement, has 14 days from the date of
1 other cases, the application must be made
was given.™

::/‘};zrx's for ex Xanple, o sz‘mrmg iy Cos
A dissenting offeree. who has sought the
recelpt to make the Court application *® I

within one month from the time the s

{2 notice

b )

[ Nature Oj discretion

Although the Court may prevent a compuisory acquisition Gutright it is unclear

44 :»Puior 7012

46 f ntitled” will not have s technical Chapier &
and should include unregistered share transts

47 Sectiﬁn 701(9).

48 Section 7G1{6)b;

49 S@ tion TOI{ENa)

neaming. | i};xwontex‘:itmii have 115 ordinary meaning

7 5 Anderson J held that

an gy pimatmn is‘mag ] of the appiuation to also have been
served for ltio ber nas jurisdiction o entertain a court application in
circumstances where the rc:levam notice wag fiied but the offeror was not served within the prescribed
fime.




LR or to X s

Shell Australia

v Bikingion v
SWy, the ssus
fminority held shares. Buy, in
lngsion and Avor v Kepros
42 ofthe Code,
terms of the offer the <

h relates o the
niy available terms o

AT

alico Fri

I I
Lruthrie] fe



fand S fora hares il I o Bugle Press Lid, "J‘hﬁ remaining aharehoidw {
m Bugle Press Lid sought a court order 1o prévan compulsory acquisition. Of course,
the offeror argued that thers had been strict compliance with the relevant UK legislation;
Fand S were not nominess or subsidiaries of J and § {}m!dmgs; Ltd. However, there

””ii S and it was their

Ibidat 3
Supran

{19611 Ch
ibid at




raging 1o the mierests of the company i some motives entirely of 78 own”
this may be sufficient. The fact that zhe‘ terms m‘ ered are fair may m‘st l‘*{ enough. A
very similar fact s 1tuau<m tothatin Fe B
where Ho 1w 11 appm val

e Press Lid™ arose in Re Rees” Application™
Tt IfBuck'e\, Fin Re ﬁuglﬁ Prevs

burden of proof is
il be to know whe

omcsa ¢ A‘Ml f’h@
tween the offero aAc
Zi‘(, ‘h£ the burden of
o but did not py

[sh

KTIw lc{lgu
e ANy oas

FIC SHG

Suif

ctive way, the scheme |
€ C0 »m’t have said that unfaimess relates
Al Thid at 286-287




ar circumstances
v definition,
] “shareholders
awhole. Exceptionai
&mr% ere w {m the appr(w al by holders
: | s s a: mgge%‘i\
thiat the anmr 1258 will need to be ohviou nt aammuguﬁ as Hardie-Boys [ said in
Re Deans,™ an applicant need not show that ﬁ:h shareholders who accepted the offer
were “morons

Very few applicaiic ons by dissenting shareholders have been saccessful. In Elkingron
v Shell Australio Lrd,” the New South Wales Court of Appeal has affirmed that the
listed or quoted price of shares in a ﬁ%k &3 ;t,i’xdﬂgt‘ listed company is usually taken fo
be a satisfactory indicanion of their fer JA {with whom Meagher JA agreed)

The question here i whether a cor qpuxsm Y A Huis ion fm‘ shares at a price
considerably hi he shareholder i
£ f t{hern on the (‘spen market is untan‘ I m}r

it bfemd ] ns)id that i{ was because Rothschiid

place to the gv Meme of

it ig true that valuations inherently ray
emphasises that usually the price ir ; taire; guaa Had the authou
of the Rothschild report adjusted the markm nrice to allow for what they called the
limited Liquidity m the market their opinion might, in my view, have carried greater
wel ght Instead they abandoned the market price in favour of a method of valuation
d vemote from ¢ alue of the shares

> gy fikls

vibie market place would pay for them ™

(1988 NZ LI
Supran 50 at 252
Supran 52,

Tbid at 99, 622
Supran 50. Also see Re press Caps Lid, supran 67 at 44’,’ pe
supran 50 at 292 per Vaisey &, ‘ 3 +§
100,059-100,060 per Hoiland J
75 CA4 (NSW), supra v i 597

3
ENR VO R g

r Wynn-Parry I, Re Sussex Brick Co JL‘n’
per Plowman | 1’ e Sheldon, supran &7




iy "!et)erms on a variety

and the nature of the corporation and it

ervens and
0y u(aej et

See the comments of Vaisay [ in 2
pran 67, Holland J may have be
controtling shareholder acted with th
ciearly achieved that result (at 100

miormation has been provid

purpose of redicing ¢
i (blﬁh whether a court ww r

scovery was denied in Re Pre
restricted

Re Western Mamyfacturing (Reading) Lid
“onsolidated Press Limi

ng a2 deo

Shdfi‘s cannoy
r Barker J

gford Nomin,



n approvat by ¢
harehoiders may

COMmpan:
yoents \N‘thw,n
the lack of it) contained in

thetr inve

ynmended that 1ts shareholde

{ Keover offers made o them at '
every £100 of stock held. The board did this in circumstances where experts h4d
advised that the offer price was inadequaten After stating that in a takeover situation the
directors have a duty towards fhetr shareholders, which includes a duty 1o be honest
nd not to mislead, Brightman [s

dccntmummc; er i an offerse company may be prejudiced if hus co-

4 into as‘ta:epé,mg the offer. | express this view because as
: 2 ek sied and have
fo statutory powers @f "om;}ul ory

wority could complain if they were

larget company and i

snareholdes

ers now provides tha

frer and the subs

he Corporations Law
1} accepied that a recommendation:
:cacziun of shareholders and, if it can be
it made iis recommendation was in
ischarging the burden on him” (at

2243,




20

letey , metimes an ; id
have alreadv Obtamcd smh a rep@ﬁ as part of th akeovpr process. }nnewvsai
smproper of vexatious Court appilcatwﬂs could be mnrm*ie,d vy the o 3

ard cos

g1

cesstul ammdm

companying fext
Re Fraser Hinde & Sons Lid, supra n 50 and Re Hoare, supra n 50 whers Lord Meaugham at 376
described the granting of ‘small solatiom”
Re Fvertite Locknuts L ‘supr
supra it 68; Re Deans, suprs
urt ;ﬁ Appeal i Shell

stder were !

[

L Re Trinidad

]

a
1 52, Re Sheldon, supra

-agher JA ag IE
suggested and th@z‘@ othing {0 suggest that Mel ‘“iianu Pdidnut Appn)‘p?iab
axercise his discretion in regard to costs. However the ¢ i
considerations. The appeii i had the opportunity to veutilate his objection o the compulsory
acquisition of his shares in court. His application failed and he was not ordered to pay
costs. He appealed and on the appea‘ ha.s faiieu IOE ihe same reason he i
Melelland 3 i

ted before
s Y

e
Shouid no 3 ts of the su«,,aess;‘m respondent




target company a copy of the s 7
signed by the offeror and a person appomted by the offeror {on behalf of the holder of
bh&ICSF Thc offem: m(miﬂ then pay, atlof or transfer {fwhichever is relevant) the offer

then regist

4 dissent $ to whether to chalienge an acquisition by
making the Court app] sxplore this possibility with
other :.hamhokier:«, pezham with a view towards a combined action, 1s most worthwhile.
From a policy vi is not anfair or unreasonable for all sifsareho ders to wan"

¢ e»atmn io an award of costs in apphcatmm by
helu that appeals from first instance decisions involved
dlﬁcerem‘ mrmderaﬂuﬂs éhm >uhm1>s-nn was not dealt with. In Re Britoil [1990] BCC 70 Nourse L]
recognised that the purpose of s 430C{4) is not to discourage minority shareholders from making a court
applicatiap “excepr in cases wbiﬂh ’)ug,ht not properly to engage the attention of the court. 1fthere is
o consider, the applicant, even though unsuccessful, ought not
Om the ‘mrr hand ifit is thought desirable for sharehoider
8 e wording of s 430C{4 ) wili be required.
it hm been dlbwm in Re Hoare, supran 50, Re Grierson.
supran 6% and e { ’m’iﬂn hmwngv L 37111 WER 918 But, in Re Deans, supran 52, an award of
interest was denied. This denial of mterest has been criticised by Beck, supran 70 at 337, The notion of
equality of irearment in Chapter & would surely demand the award of interest to an applicant. 1t is
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made, the acquisition will be on the terms applicab fe for the

~VOnE Securities

A holder of non-votn
an offeror to acgu
the varing shares or the making
, m‘i 4 'E“he’z
requirement is for a 90% entitlemen
provision in s 414, *Voting shares’ are shares which ¢ n.; rarigh vofe, not b g 3
rwhf fo “(m— tha*— is <m§ / ]

1&0 in the

! Plaza
Section
Section 705(),.
ibid

I Section 703(3)(a
vection 703(3 Kby
153 Section 703(3).
154 Sections 703{4) and 703(%;
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vofa s 703¢ 4)“ wtice, or only obtam such a ng t affer t

, i €
uded from requirin me of

sk of Wia;,h neky

These comments assume that a transferee will always be aware of the consequences
of a successful takeover bid. This may not be the case. Further, as McHugh JA'®

of contractual arrangements could work effectively in practice

the possibility of an exception for “transmission on death or possib

Ins Mercantile Mutua! Life Insurance Co Lid & Ors v Actraint No. 85 P

jacobs Jrelied on the geﬁeraiiiw of the term “other events” psxm ita comparny, which

was only entitled to be registered as the holder of shares, ""*ve Eh; relevant notice.
circumstances wsre exceptional. ' The legislation should, i :
ruent, offer protection |

FE)

Rose persons who have a.ugh 0 be

oL

o oF asthe

01 thc apphgatmn of'e ﬁhm g:mm/ 108

13(4 notice, the rmf'*ge must be acn ﬁmmmm’ H an ““‘

"bﬂu;ﬂ" cd&rﬁemaﬂ mawmbianem
veasons for th

. A pla
that *hr;se requirements g . f
otherwise than in the : “!J;\éi ynotice. This ha~ been quesvmned bv ‘amhs w1 Mercantile
Mutual '™ In that case the offeror was a wholly-owned g ubsidiary of Bond Corporation
Holdings Ltd (“Bond”). Bond proposed terms of acquisition for the remainir: 1g ¥ Drefex‘ence
shares in the target corporation some months after the offeror had dispatched a ©
s 43{4) [s 703(4)} notice fo the holders of these shares Jacobs § doubted that the BO%

14 15

3’ ;b"e at

164 Ihid at 233
165 (19901 1 ACSR 360
166 See dise
167 Section 703(R)b)
68 Section 703(8){(b).
Section 70345},

£70{1990) 1 ACSR 73 at 74-75 and supran 165 at §76-577
preference sharcholder

The fo

0e

sation by non-voting
0 be paid an interim sum. The latier is the trial of the action
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INGERGV
acquire i

fiat the expeciat

nean that the emphasis will sw ensuring that, when
methods are adopted, :h; nature ané extent of the protection a.‘/ana'bée > & minority
is both adequate and consistent. At present, this protection varies Court approval is
requlred to san(:tmn a ompmm*bc or arrangement and o approve a< apitdi reduction,

tio11s 10 the articles of association. E*Uﬂht;:ﬁ w those sifuations
where Q()uﬁ, appmvai i ired, the focus of the Court, ling with such
applications, will vary, amiple, under s 411 the Court has the power to order
meetings of “creditors or members’ and then, after the necessary meetings have taken
place, to finally approve the relevant compromise or drrangernPrIt 2 Atboth stages the
bourt is gulded in fne exercise of ita dmu‘etlon mst bv f(? yandthen by s 4 I; HEN)

SCh

fled Ei‘la'i ine comm ISHTER

guhhc and n‘zf:,mb oY

example

esources, supra
tively applied so as 1o expe! a small minorit

fa reducuuxw of capital,
machinery under the articles of association, the court should look on endeavours to use thas

, 15 an available

machinery in a dispassionate way, without any predisposition for or against its use and
without attempting to place itself in the position (which it cannot fully achieve) of controling
and regulating the choices made by sl'mrehoidsrC among thc available machinery,

M‘;f: see the commentis of Hav :

and 41T

ran 10 and Ke Sio
tgement - section 4

!_«m'{ 19939 A\“T\R 837

V84 In Ex parte Westburn Sugar Ke fme: ies Lid ! 19511 A(“ 625,

Ifthe transaction 1 - court should only refuse Hs ¢ unt‘fmatmr\ ﬂwnd{ is

Y inequitabi onsideration of what is

yond constderation of the interests of creditors,

:ha:eho!acrc apd the g\e eral puh ¢, by which term is, ! think, meant persons who may in
the future have dealings with the company or may be minded to invest in its securitics.
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Drowedmg by way of capltai reduction, was the prohiem Aztec wou id have i fulfilling
all the necessary requirements to proceed by way of compulsory acquisition. The ASC
has indicated that it may intervene ic oppose court confirmation of a selecti

reduction if (i) shareholders have m* rru/éved “full and fFrank” dise!
information 1o the reduc; g
unfair to expropriated

(w

assaciation

m*uch pem‘zﬁrs ‘Ehe b()ard of dir
sell or transter shares to o

meeting to effec
mamnber

191 bid ar 236

197 Bryson } did acknowledge {ar 231) that there could be some circumstances in which an “exclusively
eConomic conspectus” was not appropriate “because of some personal dealings amosng ihose involved o
or some other reason” laborate further. The fact that Azitec, as majority shareholder, did not
vote any of its shares at the relevant meeting in which the resolution was passed, must also have been
relevant,

imnﬁ'eiimg thaenafdcr ar 118 4850

the relevant resolution. (at par

Court in their ioint judgmen
i See the nature of the articles svught i
1 0h 29 e b e i i : y Ltd v
Liane] 7ybzeeu’)/mdé=92} Tho124; F ze Corpe n Pty Lid v Hooper { dusiries Lid
and Ors {1988) 14 ACLR 884, «umborm supran 10,

[1919]
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1 on a pusiness in direct competiiion o the
s beingrelevant in the e i s)’z;umczai discretion. *

T any member who

to the company iTom adopnon of the propowd articie will be ar 1mmon<mt C onaxdcranoﬁ
in the exercise of judicial discretion. Since, on the facts, there was clear evidence of
company benefit flowing directly from the acquisition of minority held shares, and the
proposed acquisition price was adequate, the article was held o be valid,

[’

iy ariicle

An appeal to the Hig Australia was allowed wih the ¢
being held to be invalid and imeffective.” In the circumsiances of the case, where what
was contemplated was an alteration of the articles to allow an expropriation of the
shares of the minority, the High Court Mected as inappropriate the criterion of hona
fide for the benefit of the company as a whole. In their joint | judgment, the 1

the High Court said that.

] H‘;ﬁ/ of

. in & case such as
articles to allow aa exprop:
g pr;e&(u& lzg}us adduxmé ] ’f 1

amend\.d by an am:ranon of articles of association so as o uonf er upon the Ulaksi‘![‘/

power {0 expropriate the shares of a minority. Such a power could not be wken ov
exercised simply for the purpose of aggrandising the majority. In our view, such 2
power can be taken only if (i} it is exercisable for a proper purpose and (it its
exercise will not operate oppressively in relation to minority shareholders. In other
words, an expropriatien may be 5ustiﬁed where it is reasonably apprehended that
the continued shareh > of is {isirinnﬁf}ta’i toy the company
»‘rmﬂtakm; : : 5 affairs - v i SES 0
- andd anrupnam 15 5 reasonable means of

: > that detrirnent. ©F

O permit compulsury

_,supran b4
acquisition should be ™

IV
S

-J:.;}ﬁ

)U7 (1995) 18"‘ CLR 432,
208 Ibid at 444445 per Mason CJ, Brennan, Deane and Dawson JJ
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Fals tackied under the framework of swatotory ‘merger

,,mnpumm share rx\,har ¢ and other variations )

- provides that a corporation may 2

th

w0 be able o enter new fiel dsj a«,qmre new @m;rpnses, and rearrange mvestm
rights, and the desire of investors to adhere to the rights and the risks on the basic

attempe_ io rcso Ve h&s tension ihmugb a ,gmumam
hand, the majority is gs Ve an a*msat unlimited pows
enterprise and the ri
dissent from these

Converiible securities

e

be apparent |
compulsorily acquire options or o :
acquisition rights with respect to share However, an uﬁsmwmﬁ
those securities directiv affer mww mgmidreg the ferms

of Chapter 6.

elevant class .

entitied m Qﬂﬂ/«
’mg shares, any furthe T ACQUISHIONS will not be

prohibited.

Az an alternative 1t mas | : onvertibie
Note Trust Deed (for those wuv@mbae aote issues that have one) 1w allow early

redemption of convertible notes or, instead, to proceed with a creditors scheme of

210 Digby, supran 6 at 119-122 provides ar overview of these provisions, with specific reference to Delaware
and California
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require a greater vote o a vole by wung grou;,s} the plm af mergey or shar hange rust ht apy
by amajority of all the votes entitied to be cast on the plan by that voting group. Section 11 03¢5 details
the situations where seperate voting by voting groups is required.

212 Section 13.02.

213 See W Hamiltos, Corporation Finance, Cases and Materials (West Publishing Co , Znd edn, 1980 ) at
800.

214 According to Brooking I in PS (Enterprises} Nominees Pty Lid v Humes Ltd & Anor ( {(1989) 7 ACLC
944 at 953, the power of modification in CASA s 38 [CL s 7307 could not be used to authorise the
compulsory acquisition of convertible securities. Even if it could, Brooking J would have considered it 2
“highly questionable exercise of discretion” (at 953) if it had been used to do so.
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s now 1:@nsiderabie authort

The ¢ share isition provisions are in need of reform,
Driscussion on this issue, anill now, has focussed almost exclusively on the nature
compulsory acquisition itself and the acquisition thresholds. Any future review will)
firstly, need to deal with the former issue and reach a conclusion on whether there
should continue to be a power of compulsory acquisition. If it is agreed that there
should, it will be important for there to be a comprehensive analysis of existing provisions.
The s 701 acquisition thresholds and calculations are only one aspect of this problem:.
There will alse need o be a review of ali aspects of s nd a co-ordinated analysis
mvolving 5414, 55 701-703 and the alternative methods of acquisition, On the assumption
xhdt the exmtm g eglsiatxw‘ structure remains in place, some of the problems which will
: videntified, and possible areas for reform have bes
"r\berg will be athc s. Une problernt that has not been specifically addressed,
discussion, is the difficulty presented by the use oz"
s, impeneirable Eangn,zaga i the §eoisiaﬁm‘1 This s not a
‘Ehdi &s rsa:!z of any refo 1

iti
i
al

SE58 11a

&

i }‘ﬂ M_;/ i‘u} ;S,&

91) 4 AFSR 46“
52 at pdra 1348,



Chapter 3

hsclosure Obligations
C orporate Squeezeouts

Faul Redmond:

The de :
concerned with queswosﬂx going o p
power of alteration of the corporate . A secondary
aspect of the decision relates, however, to the disclosure z)bﬂgd,ti@ﬁﬁ of those who
initiate proposals for constitutional amendment to create or invoke machinery for the
elimination of minority interests. These disciosure obligations arts 15e mmupaﬂy under

ision of the High Cou

the general law and create a distinet standard by referenc of the
resolutions 15 tested.  Those ob iganions aie the subgect of th
Modem corporate law confide onal authority o the ge tatior

aot only to fundamental questio
ansactions where the board’:
interests of mdividual dwums
fh numhev of xhafeh 1

s of cor ; ora& structice and but al

voting and consent mechanisim
eliminate minorities.

This chapter pr‘mvi losure wbngduwa» inposed & w apon those
i:n‘inging farward mot o1 the sxpropriation of minority interesis onstitutional
oider action, such a 3

Acquisitions

The Gamborto mode of effecting an expropriation (or “squeezeout”) of minority

i Dean and Professor of Law, Facuity of Law, The University of New South Wales



respect to each d, the variegations
do not always "eﬂect trzmsparﬂnf ﬁmmman dlfferences in mformation needs or in policy

evident which determines the shape and content

irements,

ZrH

JGi foltowing u Chapiter 6 5id

sure obligation is imposed by s 701, the provision enabling
1y ac,,qulsiuun pumudw to a formal bid, beyond those applying to the bid
n offeror has become entitled to not less than 90% of the
03 {4) to thf h@ %:rc of non-i

Ve rmncv wnder g

d
securities i it i $ by the offeror, the
notice mustbe a mgpcmled byacopyofa nc pendent expert’ s report stating whether
the expert’ < T‘tﬁ"iﬂh'i” ?hﬂ terms nmpmp in fhe notice are fair andg
ing tl bﬂwp wi st set out

s ifthe offeror

securities. Comp m}r) acquisitions under
' scheme or takeover

d disclosuy gations mposed apon a bidder
Part A or Part O siatements and upon Lh€ board of the target company
Fart 1 ostatements, F gievam;% the Part A statement requires

* tuture EMPIoVINent ¢

#  benefits proposed to be




® any other information material {o the making of a decision by an offeree whether
rnot to accept an offer (¢l 17)

Toquisitions pursuani fo @ scheme o

coniracy uhder £ 414

A compulsory acquisition effected under s 414 arises only on the margins of a Chapier
6 bid - specifically, where a Chapter 6 bid is not required; the acquisition is still, however,
subject 1o s 615 and to s 195 where they are applicable to the acquisition. Court
approval is not otherwise required nor, indeed. is approval by a meeting of shareholders
Ihe power of compulsery acquisition under s 414 is not made subject to any specific
disciosure obligations and courts have been unwilling to infer any suc
obligations into the terms of the statutory power 2

b disciosure

Compulsory acquisition pursuani io a scheme of arrangement under s 411

Schemes of arrangement may provide i’m the compulsory acy
extinguishment of corporate securities, |

©igitic

ey T
'uau;«

qu

chauge for a cash consideration or
for securities in another corporation. Compulsory acquisition under a scheme of
arrangement is subject i a specific mandatory disclosure regime very broadty parailelling,
ut less extensive than, that applying to formal bids under Chapter 6. Thus, the court
must approve the explanators dtmwmt reqa wed by s 41 '
of meeting for the scheme mctlm gs '(E
{the Commission) must be given vene the scheme
meetings and the court must be satisfied that me Comumission has had a reasonable

spportunity to examine the terms of the proposed an'aﬁgemﬁm and the draft explanatory
statement relating to i, and to
41142y

} o accompany notice

”Ehe Austr 4han Securities Compmission

ake submissions to the court in relation o both: =

Where a meeting is convened by the court, the company is required to send with
zvery notice convening the meetng that is senf {o a creditor or member a statement
(the explanatory statement) which

® azxplamﬁ the effieci of the cor ise and 51“raﬁg¢mcm and, in particular, sets
: et ‘hether as direc

creditors of the company or ntherwisc and the ettem: on those

j0: 4

5. members o
mnterests ot the

COMPromise or dwangemeﬁ‘{ in 5o far as that effect is different from the effect of
the like intevests of other persons: and

o

,V,

&

sets out such information as is prescribed and any other imnformation that 1s material
to the making of 2 decision by a creditor or member whether or not i

2 Re Western Manufaciuring r’Readtng) Lid [1956] 1 Ch 436 at 446, cited in Q Digby, “Eliminating
Minority Sharcholders” (1992} 10 C&SL1 105 at 126n.
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ontinuation of the
mployment of present

i 30% of the voting
pondmg to the

fxpecgea the statement is challengeable if its prrzgematmn is in such a form as to distort
fair consideration of the proposal, whether by unbalanced presentation, intentional
abfuscation or other unfair sales technigue.’

o ahaw um%cmk YIPEOIse o arrangement appr |
s has indicated that 1 will look 1o the
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on undsz a scheme of arrangement

A staterment i the nrovisions

ot Chapter 6

¢ adequate disclosure as to the voiing power and intenfions of the a ACQuIre
shares and its associates with respect to voting to approve the proposed s¢ hem@
of arrangement: ASC Policy Statement 60, para 12{e), (T

Seiective reductions of capital under s 195

Where compulsory ace effected thmwgu : i
under s 195, no specific statutor v disclosure requirement applies to the special resolution
or Judimau confirmation procedure. However, where directors have niot made sufficient
isclosure of the benefits that would ﬂow to them as a result of the bmﬁosm reiiuui\m
'frh 1 intereat in the pro L ud ai may be withheld on th als of
fatrness.” Further, in relation 1o squeezecuts effected through selective capital rvsduc/thms
the Commission’s Practice Nove 29 outlines a disclosure regime, albeit of uncertain
status and force, founded as it issolely upon an ’n[crpret'i“{m;: of fiscl
requlremems and a rafhcr exiguons body «

standard for judic

The Corporations Law does
proposing a selective « apitaﬂ redu
the notice of mesting
increase the probability that the Commission wiil ;
procedure) is fair by the time the company makes the application fos s@nﬁrmatmn
ASC Practice Note 29, para 43 In this Practice Note the Commission also sets out its
views on the disclosure requlrememq for capital reductions under s 195 These
requirements draw upon the general law duties of directors preparing notices of meetings
to fully inform shareholders of the proper Husmess of the meetmg r and to moui mlsieadm g
material. (These disciosure obligations a i
Specifically

s 15 that, ifa o Gpv
ifd 91 i

Y, ', the matenal w he
within three classes. First, expressed in
disclose

general lenms {at para 207

O‘L

companies must

¢ all facts and information reasonably necessary to enable the shareholders to
make an informead decision as to how (o vote;

* areasonable description of what is actually proposed to be done; and

Campaign Holdings ! 989y 1S ACLR 762




£ v { H . 1«&!’?‘,{}{ 5’@";7
<;,; and should disclose any mterest of the director or an
be expected to be capable of intluencing the director in

i i should usua
tory fneuf@randuﬁ“ 1o satis f‘y h ‘nfbr’maf ony eqmrements of

fairness Dmamﬁ the directors of the company will frequently be interested persons”;
the report should state whether the proposal was fair and reasonable to the expropriated
and to the continuing shareholders in that it strikes a fair balance between the interests
of the persons whose shares are 1o be cancelled and those whe will remain in the company:

a report

ation

3 IFT]

, sted person wil
a benefit not offered to the expropriated :,hareholdeis (para 32};

#  the Cominission alsar qu es the explanatory memorandum fo include a statement
at case law “strongly indicates that me court ... will look to the views a.nd

W45

o be cance u,d amead of the views

the company

¢ the explanatory mernorandum should also disclose vo yiing mtentions on the speua&
msmm; T, ;ncmdmg whether any affected shareholders are not voting on that
sharenolder 15 voting as a separate class (para 41},

uid ask whether the instigator of the resolution or its associates



Compulsory Acquisition Effected Through the Exercise of
Constitutional Powers

Compulsory acquisition may also be effecied through the exercise of powers of
axpropriation contained in the memorandum or articles ot association, including those
newly introduced into the articles for the purpose by an alteration pursuam toss 173 or
1'76° This was. of course, the mode of expropriation challenged in Gambotro. No
particular disclosure requirements are stipulated by statute for the exercise of powers
of e‘xproprlanon under fhek sonstitution, or fora ronstim‘u@m} amendment to introdace

t% thc irambwm decisio
and h}ghi‘y nuanced o h

these @‘miga it
cnha, alt@;atmw The balance

nrian, Deane and Dawson 13 (here
rﬂterredto as thf:: Gmtmdgfirt' ) r‘;haszmdﬂmtfswnstitm“fymi alteration introducing
an expropriation power musi be fair in the circumstances, both in substance and
procedure, and that procedural fairness obliges the majority shareholder to disclose
“all relevant information leading up to the alteration™ {emphasis added}. The

6 Depending upon the capital structure of the company and the provisions of its articles, the class reg%rc
procedures may be engaged in Damcu;ar case
i its submission i« ;
notification of any pmmxai 16 infroducs an e znmpqamor LpOWET Info A company's wrmmtxon ana th
should have power io require that shareholiders be provided with 2 zwoﬁ ofan
voting on the proposal. Companies and Securities Advisory Ce ¢, s,
issues Paper, March 1994, at 28, The proposal was not referred to in the Commitiee s report, miuch iess
adopted.

& (1995) 182 CLR 432 at 446 utmg onty Re John Labatt Lid (1959) 20 DER (2d) 1 59 Thei int judgment
indicated that procedural £ presumably” requires the si be valu independent
expert ahhough whether procedur: al faxmcn preciudes majority shareholders I s a question
that is best left open at this stage” {at 446).
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fair price.” in uibuh}ésﬂbi‘l ® wﬂwep Lﬂﬁ&t two aspects, and formulating their

content, McHugh J

as for the ioint judges, prima facie the fair price requirement is
Sting con wit for the expropriated securities which accords with
their market val ue; market price is not, however, decisive of fairness which must take
ount of “numerous factors” including the assets of the company, market value, the
<':ompany’ s earnings and future prospects, and any other elements that affect the intrinsic
or inherent value of the security.'” Consideration of these factors may lead to the
conclusion that the market price, or a higher price, is not the fair price of the shares.

The fair dealing aspect embraces questions of timing of the expropriation, how it
was structured, initiated, negotiated and disclosed, and how approvals to the transactions
by directors and other shareholders were obtained.” McHugh J said that “in the
forefront” of the requirement of fair dealing is “the necessity for the majority
shareholders ihrough ihe company i make a full disciosure of all matters that may
affect u judgmeni as io ke fairness of the proposed alteration” (emphasis added):
these matters will usually require disciosure of

m’*aa d *r}?erﬁi’h

re will also require disclosure of

COTCErnIng

¢ the current and historical stock market prices of the shares where they are
applicable;

the net book

H Eitﬁ asseis and the value of the company, both as a going

® any reporis and vahaations prepared in relation to the alteration; and

o serious mguinies about the purchase of, the assets of the

company

i5 (1995} 182 CLR 432 at 457

5 A 24 701 (Delaware Supreme O

G55 182 CLR 437 at 457 thi

vﬂug is der wed Irﬂrrs Wembergez &
19953 1R2 U

_-%1 459,

AL 459, These matters will need 1o be verified on oath if the alteration is chalienged.

surt 19837

o factors

QP Inc 4

may displace market price as the measure of
{701 (1983 at 711

i¥
9
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3 Disclosure obligations emerging from th

the Gambotto judgmenrs

> fairness of the expropr ia€§0 n on the grounds that it
by the plaintiff. However, they fGUDd t the resolution was vitiated
s un ceﬂ ring purpose. McHugh I reached conve da,m!usxanx namely, that the
derlying purpose was proper but that fair deali né was not established because of
disclosure deficits. The scope of disclosure obligations of those who bring forward
expropriatory constitutional amendments does not therefore emerge unambiguously
from the ‘uigmpﬁfs Both }udgfnﬁntu however, aswr‘t ﬂ«af COYporate squeezeouts
effected by constitutional alter I . ﬁss andard if they are not
accompanied ?3 / d!i informaticn rel ni - McHugh J applied
this standard S facts adoption of detailed and
einberger v UOFP Inc

evant
am he did so Tri ' exnm
selaware decizion in W

o make proper disclosure (o sharsholders on the part
hol /enie meetings or instigate proposals
veral distmnet uumﬂom anse frorm

in his detailed statement of the disclosure obligations of those

pPropourn s resolulion, expressing 4 conception and content of those

obligations %hared with the joint judges but not explicated by them because they

were extranecus to their dec smn‘"f Put another way, what is the precedential
s of McHugh s statement of disclosure obligation?

&

7 Uuts aiteueu is\y wnsututm .f.mcndm S1yE?




3’** 1S wnsf:mtmnaé squ ezeouls are bul a parucujar istance of ¢ ollective shareholder
ns will be found, i the gci eral budy Of

Disclosure Obligations in Relation to Sharcholder Meetings
{renerally

The range of disclosure obligation

The general law recognises two distinct species of obligation or duty of disclosure
in communications with shareholders. The first is an obligation, in framing notices of
shareholder meetings, to make a sufficient statement of the objects and general nature
of the meeting. A meeting is only competent to deal with business which is properly
notified to members in the notice convening it since it is on the basis of this notice that
members make their decision as to whether to participate in the meeting * The notice
convening a general meeting must sufficiently specify the general nature of the business
of the meeting. While the notice need not be meticulously precise, it must give a fair
and reasonable intimation of what is proposed to be dealt with at the meeting 2* Where
4 notice of meeting was accompanied by an independent expert’s report which misstated
the effect of the proposed resolutions, the notice was held to be insufficient and the
resolutions set aside.”” There it accordingly some danger in a notice of mesting,
particularly one whick would affect the fundamentai rights of shareholders, which fails
0 set out the text of the proposed resclution proposing an amendrment to the articles,
this danger is the more egregious when explanatory memoranda circulated with the
aotice of the meeting do not give shareholders a full fair or ac !
proposed new articies

A further obligation, ansing w equity from the fiduci

£

ary nature of their office, requires
directors to provide members with information material to their deiiberations, at ie
when they are proposing or recommending support for shareholder resolutions. The
case law establishing the second obligation is predominantly concerned with the faimess
and clarity of directors’ disclosure to the general meeting. Failure to make adequate or
accurate disclosure to meetings or defects in the advice and recommendations made to
shareholders may vitiate decisions taken at those meetings

This duty bears the principal burden of defining and

4 Holmes v Life Funds s‘;;f'Ausa‘ra/,m }lui 519’73 ENSWLR 860 F’eiw'igs Jon

?’iewen v Henderson [1899] 1 Ch 881 ark

2 {19859 ACLR 956 a1 958

26  Ryanv Edna May Junction Goldmining Co NL(1916)21 CLR 487 at 500: Re London & Meditorrancan
Bank, Wright's Case (1868) 37 L J Ch 329 at 537 (“fair business-like notice in the circumstances”);

Devereaux Holdings Pty Lid v Parry Corporation Lid (198532 ACLR 837 a1 84

Devereaux Holdings Pty Lid v Parry Corporation Lid { 19859 ACLR 837,

<8 Bancorp Investments Lid v Primac Holdings Lid {1 984) 9 ACLR 263.

Devereaux Holdings Pry 1




material accompanies the notice of meeting. The distne

of obligation, and their juridical bases, is made more gxphictily in recent case law.

Further, while some earlier cases
ot directors’ duties to expre

"and a recent appellate decision,*” use the language
shareholder information standards, others have looked
simply 1o the adequacy of information available to sharehclders, or ifs misieading
tendency, without formally treating the i n terms of ditectors” duties. This latter
f ion clearly e characterisation of the initiative in
amboiio as that of a majority shareholder ra‘iher than of the directors.

ts move comfortabl

The case law establishing the disclosure obligation principaily concerns proposals
apparently either supported by The disclosure obligation is not,
however, confined o dire ctor nitiated resolutions and extends to material mrcuiateﬁ
by mrﬁamrx in response to the mitiatives of others ** Singe fhe mcm of concern of the

directors.

id apply, at %ea\‘* as
proposais initiated by
s agents. in practice
wi motion or at

weetings, whet

-;;ii;ax, hawmeg that Lrs makes any iisclosure {)bhgatmns and the
sxpectations of members. For brevity, and since the case law other than GombBbotio is
substantially expressed in terms of directors’ obligations, reference will be made here
i direciors exciuqvew his reference mi ght equally (if awkwardiv} include majority
shareholders | ns befo Oensraﬁ meeting.

e 10

\-q-

CLR 94 58 96, Devereae Hol
R 5&, see generally E Magne
ral Meetings: {'he Commoen Law Requirerneny, The Fiduciary Duty”

A {IT3R) 38 SE(NSW)Y 424 and Peel v London & North Western Railway



These general law obligations are complermnenied by statutory remedies, principally
that under s 52 of the Trade Practices Act 1974, and its guumermst ins 993 ﬂf the
Corporations Law, wit misleadin tive ¢ £ Th ‘

zach casts upon the Gambo

juestions 1s bri

{hrectors ave under an equitable obligation o make full disciosure of facts within
their knowledge which are materiai to the decision betore shareholders, including whether
ot ot to attend the meeting.” The obligation requires them to fully and fairly inform
and instruct the shareholders upon what is proposed in the resclutions put before them;
in particular, where directors take it upon themselves to urge, recommend or advise
members to exercise their powers in general meeting in a particular way, they must
make full disclosure of all matters within their knowiedge which would enable the
members to make a properly informed judgment on the matter in question.**

There is authority that disclosure obligations may not be limited by the boundaries
of directors” extant knowledge. First, in particular instances they may be required to
undertake inquiries to obtain information for communication to members: further,
directors must not consciously refrain from seeking relevant information or turn a blind
eye o relevant material in order to avord placing before members mformation which
may conitradict or quabify any partic
E maj ority of them *

obl 1gat10n is {0 mdn:ate the: Lﬂfmnmarmn which they consider that shamhoiders sheu[s
nave, plus that information which it would be obvious to the average commercial reader
that they should have*” Thus, disclosure was held to be inadequate when the explanation
ot proposed resolutions to alter the company’s articles by reducing directors’ discretion
to refuse registration of share transfers did not inform shareholders that the proposed
changes would also impose a limit upon beneficial shareholdings in the company and
upon shareholders’ voting rights; the text of the proposed changes was not contained
i the documents distributed to members 3

Further, disclosure must be made in te
suppression of information or by what

sthar donotm

i mprﬁsas\/ states;’”

34 Bulfinv Bebarfield’s Lid (1938) 3R SR (NQW‘ 424 ar 440,

35 Bulfinv Bebarfield’s Ltd (1938) 38 SR (NSW) 424 at 440: Cheguepoint Securities Lid v Claremony
Petroleum NL {1987} 11 ACLR 94 at 96; Baillie v Oriental Telephone and Electric Co Ltd [1899) 1 Ch
R70, Mottt v Mount Edon Gold Mines (4use) Lid {1994} 12 ACSR 658 at 667

36 Fraser v NRMA Holdings Ltd {1955) 15 ACSR 590 at 602

37 Buttonwood Nominees Pty Lid v Sundower Minerals NL {19863 10 ACLR 360 at 362

38 Bancorp Investments Lid v Primac Holdings Ltd (1984)9 ACLR 263,

39 Devereaux Holdings Pty Lid v Pelsart Resources NL (No 2) (1985) 9 ACLR 956 at 958,




esolution

P agreement

had been mmied by the notice but acted upon its awn
been sufficiently mformed of the meating’'s purposes.

i the other b

sufficiency of disciosure failed where directors

an allotment of shares to another company

per Uayfm i
Shears v Chi

434-435,




ie

ted 1o disclose o shareholders conven f;:f Lo approve the aliotment that each of the
directors had been empioyed a C»{)muira o the p*‘opogea allottee and t};dt several of
them were connected witl :

mterest. The a,,haﬁengf failed up

e p UI;G:»\,J al
T

sha eho‘de% or

e

3 Stamdards of clariry and inielligib

E

miormation should be in s form which is comprehensibie TS
run”. The expectation is that information which is provided to the OI‘F“E’\@F‘\ reader who
scans or reads it quickly will fully inform them about the matter on which they are
asked to vote.” The characteristics of the audience will to some extent shape expected
standards of clarity and expression. It is ne longer the case, if it ever was, thai it can be
assumed that readers of company dociments are necessarily conversant with business
or finance; indeed, modern authority asserts that it is notorious that the class of persons
who invest in companies has broadened considerably . and that a significant proportion
of shareholders are not businessmen in the sense of having any special knowledge or
skills in the field of business. Yet they are just as entitled 1o a notice that is air and
reasonable in the circumstances .

i

Different standards of clari plicity of expression and perhaps of contes
apply therefore to communications with a small and financially sophisticated st
group thar to one with a large membe smp with mixed financial and busine

Further, it is suggested below that the gravity of the matter for decisi
the disclosure standard in a particular instance.

The need to make full and Tai disciosure must be balanced also aganst the need to
present a document which 15 intelligible to its readers. Providing more ioformation i
not necessarily heipful if it isina fo

i its readers and is more likely

orm of quantity which imposes an mtoierabie burden
te confuse than enlighten them.” In more complex
cases therefore it may be necessary (o be selective in the information that is provided,
confining it to that which is realistically useful ® Views may differ on the application of
such a broad standard.

Accordin l ', in Fraser v R’R MA Fc;ia’m 5 uz‘ R4 statemants made in a prospectus to
Y 4 prosp

- gimilar”, Jinit' not Coin E s

SO Ryan v Edna May Junction Goldmining Co N1{1916371 CLR 487 21455, Re Do
11934]1 Ch 635 at 665-666; Re Marra Developments Lid (1976} 1 ACLR 470; D
Pty Lid v Pelsari Resources NL (No 2} {19853 9 ACLR 956 a1 958.959,

St Re Marra Developments Lid (1976) { ACLR 470 at 479

52 Killen v Marra Developments Ltd (Kearney J, Supreme Court of NSW, § Tuly 1979 noted at | (19791

ACLD para 608}
3 Fraser v NRMA Holdings Lid {19955 15 ACSR 590 at 603.
4 {19953 15 ACSR 590,
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i pon dzmasm & 10 gene
what 1s not commurnicated o share h\,;d 5. This failo
breach the general law obligation on the gruuﬁd% ihat what has bvw
incomplete or misleading (see above) as well as confrave 52 and %‘\ :
W mle these sections do not tn terms iMpose a 'i »f disclosure, unless the information
given “constitutes a fudl aﬂd ta sure of ,,!E fzu‘t% which are matenaz to
“mh’**« to make a £ it i

VOSSR 590 at 602,




h judgmen
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hem because i is extraneous o

usualiv’

equnab

the pUrpose o
any reports and v
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5 other matters identified by McHugh J may enjoy « less
secure status as items for mandatory disclosure a¢ general law. These include the
requirement of full reasons for rejecting a tive means of achieving the purpose of
the transaction, an mdepmdem vatuation of the “’X‘G‘!‘Opl‘iat&:d interests, the current and

I c value of the assets and the

Gquidation. These iemns
as mandatory disclosure items
“e@z exacﬁsn«’é arg

; Weinberger v i

NRMA Holdings L1 (19943 12






: held that tn@ *nerger did not meet rhe

ess sinoe the feasibility study prepared by two of the subsidiary’s directors,
re also d;recwrs of the parent company. had indicated that a price in excess of
parent ul 3 : ry’s outstanding shares would have
o7 the parent, and was not disclosed 1o the subsidiary’s outside

Wi
=
o

<

There are special features in this decision. Firsy, there were “obvious conflicte’
posed by the preparation of this report by the parent company’s nominees apon the
M&dmry board, parm ularly since it was derived from information as to the subsidiary
it J 1 court alse drew atiention to the
wimrm as to fairness was prepared by an

uiaoie 1o the tunetable for the transauzor
{ he minority shareholde

1that a careful study had been made by

b

;At;ru;;ué bd'

Fhe significance of the disclosure regimes for i
gequisition

SHITBIOrY Mo

compulsory

Lo the disclosure regimes specified for the statutory modes of compualisory acquisition
ve any relevance m fiing or dypw!ﬂg the general law standard in squeezeouts effected
constitutional amendment? it is maham z question for future decisions to decide
whether the rather variegated pdi’tem of disclosure applying across the several modes
of statutory sompulsory acquisition provides a set of principles or at leasi of gap fillers
i relation to fixing the disclosure standard applicable to constitutional squeezeouts It
i3 possible of course that the more integrated disclosure system that is emerging in the
“orporations Law with respect to fundraising, continuous disclosure, insider trading
and the Part A reguirements for se ‘mp otfers under take-over schemes will provide 2
sounder and more sndurimg foundation for disclosure requirements of minorities in
squeezeouts. The two bodies of disclosure obligation follow different principles and
while it may be thought that the compulsory acquisition provisions are directly relevant
as guidance on proper disclosure, there is much to commend the integrated disclosure
system as a coherent and consistent model of a disclosure scheme.
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sider of 100% of the shar

With the gre atc,a rrﬂspem 1 find this judgment troublesome. It is not clear from
Melelland CTFs fudgment whether the benefit accruing 1o the majority is to be
spread evenly across all of the shares in the company or simply to the shares
ff\e?d bv the m imriw The Eatte‘a* result would be perverse because the minorities’
aluable 2
"w,mmf:r@;i' {justification for the proposal
ad across the whole of the 1ssued
i . unter to principles previously laid down in
Latic v Ampol Le4." All \nal enoidera \mu id be treated equally Just as the rump
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fean i 3 ' interests are
entirely immune from the ion. Forexample, in appropriate circumstances,

reniaims possible for the

put the business undertaking up for auction. The
majority sharcholder can i;nd for the business, comfortable in the knowledge that if it
pays more than a fair price, the bulk of any i 1ce will flow back to it through
it magority sharehoidi uch a method mas
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draw comfort from Ge

Board of Phc«sphate

High
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Is m(n a \ufﬁueﬂ‘i reason to justify the Article? Clearly
uuém z 34 miilion tax savi
though he neia tor f’mmbouo pecause WOFP did aof prove it had ac
Gambotto® ). The malority said Tinancial and adminisirative benefits” are not enc
But in Phosphate Co-op the whole status of the company as a co-operative was
the amendment may meet the majority’ of seq 1 i 1 s
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detriment or harm” *

11992) 9 ACSR 691 at 7
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Aystralian ¢

The majority of the High Court in Gamborro took this approach one stage further
] expres ﬂh ‘”GIE:JEGd the ‘bcma fide for *he henefit ofthe comp hole”

;g of interests and aﬁw fages

m}

Secondly, the majority of the High Court piaced resolutions involving »
effective expropriation of shares or of vaiuable nroprietary rights attaghz ng to shares in
2 mer‘m sub-category of resolutions givi m,a rise fO a wnﬂzci ofi mteresi«

and advaniages.

+ the resolution would
that a future benefit
be sufficient); and

1 the prac

Proper purpose

| ‘rudges gave as examples where sxpropriatior
case of 2 shareholder competing wah the company, and the case
continued mermbership of the company prevented it complying with
governing its principal business.

Fairness

As 'rﬁgardq “oppression” the majority judges held that this involved both procedural
e elements. Procedurally. the majority sharcholder must disclose all
evant information leading up 1o the alteration, and presumably have the s valued
v an independent expert. In terms of substantive elements, all five Justices stated tha
although market price would be an imfluential guide 1o fair value, this wou}d also depend
on factors such as assets, market value, dividends and the nature of the corporation and
ts likely future.
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the NRMA case are
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shareholders could vote
fairness also recuires ¢
amendment

wessly left apen the question of whether interested

on m ai er the amc’i saving “whether it [that is,
' from voting on the proposed
Although McHugh J went
letail than the majority

Thus the High Court appears to pped any resolution of the conflict
between {on the one handj the principle that a share is a right of property, and that
shareholders owe no fiduciary duncs to the company of 1o other sharehoiders, and may
*Herefar“ v ﬂte in f}“sc‘ $ er hand, that the principle may
many would regard as

<]



i
1ds.  Further
hareholders v ¢

\-..,

ach of duty ard related part

statutory der

siates

"y DFOWMUHS
in thk (onnx membera are ¢ é wdeq inro classes

: o Staiutory Deriva :‘we Ac'zar miy “)9/ at
s Behalf of & Company (Statutory § Xposure Draft,

Derivative




that the
given o

who heid sugh share& MY
company such a lien only on
s American Delicacy case, the
mution of profits to partly-paid

Eder

e amendiment, the articles giv

Gr QIS

shareholders.

Thus, both
shareholders, S
mﬁ‘e nt ¢

his as between fully and partly paid

partly-patd shares may be regarded as being in
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e the best g,mde as o
ity soHng hu‘dﬁrs in Nicron
ryan J considered i {o be “common pmdence that majority
shareehoiders wh@ stood to benetit from a reduction of capital refrain from voting, since
otherwise it would be difficult to persuade the cowrt that the result was fair. This
approach was taken a step ﬁmh&{ n another reduction of capital case, Re Shine Fisheries
Lid'” where Wiaster Adarns said

iU Re Jax Marine Pry Fid 119677 1
12 [1900G] 1 Ch 656
i1 (1939} 61
14 (1989) 15 ACLR 762; 8 ACLC 64,
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Part 3

Theoretical Implications
of Gambotto
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Y NNOrItY mamh lﬁers in sxuhfmge

Corporation statuies i the United States do not contain ¢o ;
oppression remedy.” A shareholder challenging the propriety of a fre WO
instead, argue that the transaction breached the majority shareholder’
the munority. ' The general proposition that a mggority shareholder should be treated as
a fiduciary toward the minority is fong- and well-established in US caselaw. This principie
is not understood to make 1t tmproper for the majority o exercise SOWer.
Cases applying the principle to the specific context of freezeout mergers fall into two
gmups.. Firsy, since 1983, the Dielaware standard has been that the rajority must establish
he “entire faimess” of the transaction by establishing fair price and fair dealing; Delaware
taw does not requirve any showmg as to the purpose of the transac ;iasnf"“' Second,

several other states - like Justice McHugh s opin
a uhawmg that the transaction had a bona fi

5 ﬁduczar duty t«:

s voimg

"

hare »xghange isan aitemd(ﬁ structure undez the chz%d \Aodei R_ s
! ‘)’) \/{erﬂcr a.n(l Qhare exchange siatutes do not regaive that the transs

Gasis for mvoiuntary
onina p@tmon bmuﬁm bya sharcho des. %z:r, < 5RAMB\,“ innabout haif ofthe
ss,&tﬂSi a buyout of the complainant’s holdings is an alternative remedy. Some states limit the buyout
remedy to closely-held comorations See F Hodge O’'Neal and Robert B Thompson, O 'Neal s Oppression
af Minority Shareholders, ss 7.13 and 7.1 (2d ed, 1991).

in some states, appraisal is by statute the shareholder’s sole and exclusive remedy following a merger.
These statutory provisions vary, and some (but not all) courts have recognized exceptions for outright

hirelstein s Corporore Fingnee 797

cinberger v
woe Perl v U7

fne 457 A 24701 (Det 1983
{ Corp, 607 P24 1036, 1046 (Hawaii 1980) (merger effectzd for sole purpose of
freezing out minority is breach of majority shareholder’s fiduciary duty); Coggins v New England Pairois
Footbail Club, Inc, 357 Mass 527, 492 NE 2d 1112 {1986) {controlling shareholder has burden of
showing that freeze-out furthered u business purpose): Berkowirz v Power/Mate Corp, 135 NI Super 36
342 A 2d 566 {1975) (enjoining transaction when majority shareholder did not establish business purpose
e iransaction or tairness of price to minority); Alpe: ¢ Willioms Streei r, G3INY 2d 557, 473 WE

2d 1941984} {in freeze-out merger, removal of minority will be justified when related 1o advancement of
a generat corporate interest)




cases sequired a showing of 1 through Weinberger v UOP,
fnc, deud&:d n 198¥ rbe ‘einberger court jettisoned the business purpose requirement

100 10 Moty shareholders

MSINESS purpose from 19

umde bv seif-interested dl ectors” or 1o a ”ﬂn made ‘)y d}recmrs wh(‘: were
msufficiently informed prior to making the decision.” Weinberger applied the test to a
cashout merger %ﬂe\, use the directors of the subsidiary corporation were dual (and
conflicted) fiduciaries, who owed fiduciary duties to the minority shareholders as well
as the majority *° The operative content of entire {aimess varies somewhat with the
type of transaction at 1ssue. 11, for exampie, a parent corporation has benefitted at the
expense of the subsidiary in dealings between them, the entire fairness standard requires
the parent 1 disgorge the benef;

As detailed in Weinberger, in the freezeout context the standard encompasses separate
but ultimately related aspects of fair dealing and fair price. An inquiry into fair dealing
implicates questions about the timing, structuring, negotiation and disclosure of the
fransaction. Fair price under Weinberger includes all “elements that affect the intrinsic
or inherent value of a company’s stock” and is equivalent to the general appraisal
remedy.” Although Weinbe and its progeny do net dictate any particular definition
for “intrinsic or inherent value” that would specify a division of anticipated gains between
alorlty ard minority shdre}!u‘a:ﬂrs Wz,rﬂ’»az ger permiis introduction of evidence m‘\
ie of prool as of the date of the merger ?

ctions are significant, their magmtuaf:
SSEMIS PURY OTCE ¢ > o i votte. The Gambotio majority
explicitly 1mposed substantwe hunﬂ@ for freezeouts that differs from the business
purpose test and ranges well beyond the eniire fairness standard in Weinberger.
Additionally, the potential reach of the reasoning in Gambotto is open to question in
several respects, some of them interrelated. The principle adopted by the majority in
Gambotio is, on its face, broadly applmabie and would reach actions that are not

See Si inger v Magnavox Co, 380 A 24 969 (Del |
457 A

See eg, Go : 37-58 (el 1952
See eg, szth P.m UO?‘k’)W 488 A 2d 8‘?8 ﬁggeDeﬁ iqgé}

23

457 A2dat 710, Weinberger contains a dictutn strongly encouraging the use of an independent commiitee
comprised of the subsidiary’s outside directors; the use of such & committee is “strong evidence that the
transaction meets the test of fairness.” bid at 709 n 7. See alse Gamboto at 446 (leaving open whether
majority must refrain from voting).

24 Seeeg, Sinclair Gil Corp v Levien, 280 A

25 45T A2d 710

26 tbidat 713
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gletie Gumboito predict an increase in
mdivhuaily-negotiated ransactions m mmority shares
at prices or on terms not available to other minority shareholders ™ In general, majority
shareholders may fnd it attractive 1o acquire the minority s shares through voluntary

he sundry statsiory mmham’sms; varying the purchase

transactions that do aot i

ce when 1

Australian TOTL

ihd in theory foreciose

“C’l

enmatl threats by adopting
amcies mnendments ghai pr @hamt the payment of greenmal as did many US corporations
inthe 1980°s. Suppose, haowever that a shareholder dissents from the amendment and
argues that, afcfﬁw*fwh the am@ndmem wmﬁ ,‘,w;f'imte s'mpressinr under the reagonmg

m Gambornio
ability to obtain an i
feature of share

SX{ract greery
the a;grporaﬁon: s

the
f,hareheldem On the

1 40es not seem inappropriate.
nediate detriment than this example

suggests,

Gambotio’s reasoning suggests an analogy to real estate development. A real estate
developer may offer to buy a group of adjomm g parCFI\ for the same price per acre. It
is not unusual s it morally or legally objectionable, for any individual owner (o

Some recharacterize fransactions on the basis of

gconomic substmw witiie other ‘ 50 80, See gcn(:ralﬁv Fonald | Gilson and Bernard S Black.

The Laow and Fin :

34 See Saul Fridmar
March 13 1995,

‘Gambotiov WCFP 7\ﬂ Defmit've ‘atatemcm on Issue” Ausiralian Financial Review,
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anless the majority establishes his wntﬁnuing @Wnershép itselfto be detrimental.
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relief as the facts of a given case dictate,
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v perm its the court fo award rescissory damages,

15 See Guido Calabresi and A Douglas Melamed, “Property Rules, £ iability Rules and Inalienability: Ope
Yiew of the Cathedral” { ES‘ 72y BS Harv i, Rev 1089

3o Appraisal provisions in srporation statutes are fa from umii

i ation, see Hideki Kanda and Saui Levmore,

The Abnunza‘ eredy dt‘-j the



2%

shareholder the 2 vaiue of his
nadequate in circumstanc mcluding

18801y -:J,a.mages‘

¢ 18 likewise evident in
sysialrecent case, Cede & Cov Technicolor,

YA NG an @@mem of a shareholder’s
wehnmoior s dlr@k—tOLS

cause of

acti
approved an arms-lengih F ot
structuring an eff(:w ostaa.grecm ent ma,rkef s'hf;f‘k tole gxflmar@ the negotlated price.
The darebts s’ dect & the o1 fell outside ihe protection of the busme
udgment i

TISYger. I an ap praisai action
Tivined rhaﬁhc merger price was fair.
n & “no harm, ne foul principle”;
tf pirness standard applicable r\,
iff hawng rchuhed “hr ore wmptmm or the business j udgment
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rule - ultimate 7

P s entitlement to duly informed
IerVice i:mm directors is treated exclusive forra of Hability rule, one that resembles
entitlements rcatcd by tort iaw. The dnepi 5" breach deprived the shareholders of
that entitlement, but through the resulting merger the shareholders received a price at
least equal o the appraised value of their stock, as determined by a court. If the
shareholders’ entitlement is, in contrast, treated forre of property rule, the merger
is the consequence of an unconsented-to transfer or taking, and the Sharehalders& a
presumptively entitied io the return of their shares. Translated into monetary relief,
shareholders should receive an amouni equal to the current value of the shares, an
37 457 A2dat7 a’~983‘w
38 634 A 2d 345 (Del 1993). The purchaser in Cede sold Technicolor six vears after the merger for $750
million, having paid $125 million through the merger. The plaintiff in Cede sought to recover $40
miltion. The suit named as defendants Technicolor’s directors at the time of the merger, plus the purchases
and its coniroiling shareholder. See generally Karen Donovan, “Delaware Court Hears Takeover Case

Third Time”, National Law Journal, Yune 3, ;995‘, aiBi.
39 Tthidar 373
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‘Bxcessive’ Trading” (1995) 81 Virginia i Rev 713 a1 730-31. Average voiatilis
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shareholders take place. Min en refuse 10 agree 1o
sell Lheu“ shares, even where the price ﬁﬁ‘ﬂrﬁa 1S ﬂb? (‘mwh fau and would compensate

from uwm@g q?; ordinary shares (¢
Holding constant the value of the sets, 2
benefits of 100% ownership to be ugnmcant the: vaiue of the outstanding shares 1o t?;e
majority shareholder must rise in exponential, inverse proportion to the number
minority shares outstanding. Although not i every cas

ay hold out in order to oblain as targe a share of this prospective increase in v

cant. in publicly listed companies, &oidmu‘( bekaviwu* s?anmt easil

by any other motivation, since sh :
perfectly %ubmmt?mc SO
pism? One
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be explained
ed po*rrff‘*?io
shirewd bargaming o

ﬂy haﬂdir\g out, the minorl
ating benefits ma ;i

of the minority shareholder prej udm.s ii 0y pnratsor wh! € he or she j
hecause the corporation is prevented from increasing its value. Thus, a reso »iunori by
majority shareholders to adopt a “compulsory acquisition” article may be motivated by
the interests of the corporation as a whole, as well as self-interest In the extreme, hold.
out behaviour may cause some vaiue—«maximising action never to be taken, for ﬂ'xampiﬁ
necause the opportunity passes. If that happens, shareholders and society itself

@ Sections 197-199.

1+ There may be cases where a sharehoider’s | “riembership cannot be readily compensated bevaus
unique privileges or entitlemenis conferred by membership {eg in some “family” companies). Thus, the
value of the share as an interest in net assets diverges markediy from its value to the shareholder. In such
cases, identifying a party deserving the protection of the law is casier. This analysis is similar o the
analysis of “specificity” in contractual relationships by “transaction cost” theorists such as Williamson
{see Ecomomic Instiutions of Capitalism {Free Press, New YVork, 19861
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of good faith operates

i shareholders against oppression, 10t & guaraniee

ot shareholder righf‘: The test would st k down, i’ar vp@nrxquie an awratmn that
moreases m: vdlhc; of the corporation

reholders
eisive because
the pow g st conferred so a majurm mxgm praf vom the arnihilation
ot the minority. The cases dzgcussed below show that the law traditionally leaves

s of Aflen s case show that an alteration may, in ce
crreumstances, ranster wealth away from certain sha&‘cho}dfzm tmt may mf be offensi
because 1t benefits the ¢ erpomwm as a who

2.d Jcsari'ved benﬁf!t a5 & v rm‘t
company’s operations, affairs

case ‘dw reveals a ¢

poration as a whole”, where the courts haw fried &
mine whether the ph oration as a commercial entity, os the general body of
sharehoiders or both (or something else). Rixon ¢ 1986) 49 Mod L Rev 446 at 449 points out that Lord
Lindley implied in Affen s case [ 19007 I Ch 656 that “corporation as a whole” meant the corporation as
an independent, commercial entity. The change came in Greenhalgh v Arderne Cinemas Ltd [1951] Ch
286, which adopted the test of a general body of corporators, notionally represented by 2 hypothetical
metnber neither of the majority or the minority (at 291). The distinction is largely specious. It wiil be
rare that something in the interest of the commercial entity is not in the intesest of the hypothetical
shareholder. The exception is where the resolution prejudices a subset of shareholders, e, a purelv
redistributive resolution. {nthese cases, it is submitted in this chapter, consistent with Pejers’ case, th‘ :
the appropriate inguiry i as to e benefit of the company as a whole, but whether there is frand ¢
the power exercised. Rixon, at 466-468 points out that the change in Greenhalgh was necessary be&,ausc
i was aredistributive case, Hi : fentity t

This basic point, which is fundamental
High Court in Gamboric

As to the problem of choostng other obiectives, see Arrow, Sociel C
Foundation Monograph, ﬁ%’i X
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icles géwzz the i
change was in

. 3 } alterations
s fraud on the power, but that the specific test in 4len’s case - of which all of the
Judges approved - 1s not aseful where the alferation is designed te resolve conflicting
rights of shareholders, and does not otherwise advance the benefit of the corporation

Latham CJ pointed out that the test in Alles’s case cannot be used for changes of
articles that affect the relative rights of classes of shareholders ® These rights could be
nged, even (o the detriment of si*arah :~§ ers, provided the ver had nor been
exercised oppressively or fraudalently ” While reasonable persons might hold different
views as 10 fairness on capitalisation, the method adopted here was aot unfair. McTierman

the nghtg ﬁf shareholders a test that woks to the eXISteme of the beneﬁt of the
corporation as 2 whele gives indeterminate results. The benefit of the corporation is
neither advanced nor decreased.” Another way of putting this point is that the issue is
no longer one of maximising value but, rather, one of redistributing rights o that value
In these cases, one must examine whether there is a frand on the power having regard
o objective circumstances, particularly prevailing rights and the effect of the alteration
If, as in Peters case, the resolution is not oppressive, it does not make an unjust or
”@pfrﬁh&ﬂSlbiﬁ apprognatwrt and the objective purpose is not bevond the scope of the

R AST 2t ARTARY

{1939y 61
Ibid at 482,
ihid at 5067
29 1Ibid.
30 Ibidar 508-510
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An Economic Analysis of Gambotic

Importani facts and aspecis of the High Court judgmen:
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38 Mason C, ‘B;e‘nnan Deane and Drawsors J
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Marker efficiency and pricing

depends o various factors,
v arKe ht Ot p@latan and its y i ¢
The comments do not dfzterent@w hetwcen Lh@ simatmn oi shares thaﬁ are not publicly
traded {where the comments 1 ) !

defensible and emyp ported models for valuing a share, namely, the ¢ m;{di
Asset Pricing Modei ({04 ¥ and Black and Scheles” Gprion Pricing Modet( U&*M
These models can easily accomodate the factors (many of wm\,h are,

statistically wlimea[}mw as those therr Honoars mention

wnbiased £

McHugh J proceeds on the basis that there are no theories of pricing, that the
narkc:texemph{lcs irrationality, and thdttheoniy solution les in judicial wisdom, which
will ascertain the “fundamental vaiue” u[ 4 sh’alc.' 5&1 y, his Hone our hase% these
wotments on his observa : wriid
evidence and an implicit i
atiomality 7

This is not the i ¢ ;
comments can be made. The th@m‘v asserts r financial instruments
smpotnd into price all information relevant to ihe TELUTR O ‘the msrrum@m either before
or when the information becomes publicly available ** Thus, while prices may not be
perfect, they are not systematically iower or higher than the price a perfect valuation
model would produce on the basis of every relevant piece of information. A corollary
is that it is Impossible to earn, on a systematic basis, supracompetitive profits by analysing

vl

50 Ibid at 447
§t  The original statements of
from Diversification”
Feonometrica 768; and Qhame
of Risk” (1964) 19 J Fin 425.
The original statement of the theory
Corporate Liabilities” (1973) Si FPol :Lco
53 (1995 182 CLR 432 at 4574
54 Fama, “Efficient Capital \{azkciﬂ A Review of Theory and Empirical Work™ {1970)25 . #in 383 ar 384
For application 1o Australia, see Blair and Ramsay, “Mandatory Corporate Disciosure Rules and Secuntxes
Regulation” in Walker and Fisse {eds}. Securiries Regulation in Australia and New Zealond {1994} 2
at277-280.

By
Capital Asset Prices: A Theory of Market i rquwbnuu Unider Conditions
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rights of parties 1o the cor sub o powers contamed in the contract or implied
by law for the change of fho«e ignts, The power to hange the articles s as much a

LANCE

YWET 10

aggregate no-one is better off, ‘a“ne law shoi
itigants from bringing these actions, except, as noted anove vvherff there is a fraud on
the contractual power f‘vfake*ati“‘“\ Thm OBt mi@m\g ruje < clear x,xmptsuﬂ

eer two things: {111 i

18 3 wimner qnd a

loser, but in

8

a consequence of batance | Iy

he litigants’ resources, and n listract managers frot maximising value for al Mame‘«
\: ) It is necessary to preserve recourse tn the courts by persons with legitimate
grievances. Otherwise, confidence in the carporate Torm will be fost. The advantages
of the corporation for conducting business will be undermined by perceptions that
majorities can deal unfairly with minority rights.

Thirdly, redistributi
operate redistributively, a fas
f‘ecwxlise«j Corporati

unprofitably}
redistributivels
wmvestment policy from pas
me shawh iders - pri

ay

mes have
¢ that are run pmﬁtabiy

Many disc I

dint

EHLS

wercised to etfect th y

mple redistribution cases a shareholder will (on average) be a loser as frequently as 2
winner. So, encouraging litigation i cases without fraud is socially wasteful. More
wsidiously, if an interventionist rule is adopted, the court makes its own redistribution

These matters explain the logic of Perers’ case, which was purely redistributive.
One ioaks 10t 10 the fact that sore shareholders are “losing”, but to the existence of a
p er {0 effect the redistribution, regularity of s exercise and the existence of any
fraud on that power  As mdicated, sharehoiders are vulnerable becaunse ail have =
a;on‘rract that contains the same terms as each other. Thus, investors need protection
from fraudulent alterations, but otherwise should be taken to assume voluntarily the
visk of redistributive alteration, since they benefit from the econoimy of shareholder-
corporation contracting.

ibid at 92-93; Gordon, supran € at 15

Uordon supran 6 af 1595,
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vesgrient, not tne

ponderous winatm 1 DTOCEess spe
rely on “fair” values.

sppressive management by the majority sharehoider. fiseems lo
that a corporation abnost wholly owned by one or more «
group may be managed for the benefit of the group, rathur than for a person who is a
shareholder only of the corporation.® Gambotio is unlikely to change this. The
dominance of a single shareholder group may cause a change n managerial and fuancial
goals. The shareholder has remedies, of course, under s 260, but it seems mewcmr o
“protect” a shareholder from being expropriated at a fair prm. sindy 1o alluw him ot her
right to be bought out at a later point in time. By {

olution, the court re

es and perhaps aggravates m unstable
it such companies. This result does not commend iself at ali

SOCICTY. \wwcu ises it a uymun:ur
Hablg project hecause ofthe need to share iz profits with
i€ mmorn:y aﬂd the prmem zapx,k because 1t could only be profirably pursued by the
[the corporation cannot prevent minority sharsholders
Selhng shares 0 thim pdmeg, i’hese; third parties will rationally tend to pay more for
such shares than they are worth as an investment in the cormpany because of the shares’
high “hold-out” value. Since the rule in Gambottc increases the hold-out value by
discouraging expropriation at fair-prices, it distorts the value of these shares and
encourages inefficient allocation of investment.

tltimately, Gamborts i likel hi i ot £
corporate affairs and the Qbsrructian of “egitlmdte value maximisation. [t seems that
the price to be paid for corporate “rights” will be high.

65 See Shuttleworth v Cox Brothers & Company (Maidenhead) Ltd {1927} 2 KB 9 at 27, per Atkin LJ

66 This statement is one of probable fact, not of law. The law does not rccogmse duties to a corporate gmup
Halker v Wimborne (1976} R Such a principle, appropriaiely formulated, would i
useful in resolving problems such as those in Gambotto, where majority shareholders attempt o act in a
way that is for the benefit of the company as a member of a corporate group.




When Should Compulsory Acquisition
of Shares be Permitted, and, if so.
What Ought the Rules he”

Saul Fridman

Thers are 2 number of wavs of viewing the Tambotio decision, as witness the
various chapters contained in this book. Simply put, however, the facts of this case
raise the fundamental question of what justification there might be for compelling
shareholder to part with his or ber investment in shares,

t that Austral TPOTALS 1AW Fecos z nuniber
of different methods by w a shareholder might be compelled to part with shares
The Corporations Law c;mams several provisions which either expressly or b 'L y
waplication autl majority sharshoelder 1o acqui
compulsion. mechanisms (the compulsory a

hares of the minority
! JRISHION PIoce duruontaz 1ed
i the takeovers code, Chapter § of the Corporations law, section 701 and selective
capiial reduction by the procedure set out in section 195} are the subject of other
chapters in this hook * In additgen to those, another possibility is the use of the %hemf
BTANgEme , i Theseand« nethads ¢ '
possible under the Corporations Law are mmxderca in some detail in fhf; recent report
of the Companies and Securities Advisory Commiitee.’

WF}

)

It is not my intention to provide an exhaustive review of the various methods
which a majority shareholder, intent on securing 100% ownership of a company’s shares,
might proceed. Rather, it is my view that, whatever the mechanism selected for this
objective, the fundamental question raised remains the same. Therefore, oughtnot the
law recognise this and provide a set of rules common to all such transactions?” {o
Tiambotto case, as we kKnow, the majority shareholder elected to proceed by w:

f.ecturer in Law, The Australian National University. The aathor is indebted to Nicholas Seddon for
insightful and lively comments concerning earlier drafts as well as to his colleagues Stephen Bottomie
dﬂd lan McEwin for helpful discussion.

See chapiers 2 0 3

3 Companies and Securities Advisory Committee, Report by the Legal Committee on Compulsory
Acquisitions {January 1996

A good example of statutory provisions designed to achieve this effect can be found in the Ontaric
Business Corporations Act RSO 1990 ¢ B-18, ss 187-190, the essence of which is discussed below
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amendment of the company’

i this chapter, | will consider the approach
taken by the High Court thad of « @mpuisgny acquisition. As will be seen, the

does little to resoly
jaw TECOgNISes miany type:s of pre ;perw rights, most of which are d
here is whether the property rights represented by sha’we owrershiy
from other defeasible bu‘ptﬁ’\/ ngms ftism Lne anai \, uegti
approach to the

any ditferent
hat 4 sensible
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The essence of the decisio
shareholder might, by ame

121

sompel minority

; ‘i -lflcfn»uf?tffnf' var
and des its Ahsuaimn EXPressitn in ahc case of Peiers American

57, discussed below F
in these authorities,

in B Welling, Corpor

at627:

Basic principles would indicate that the voting right is one of the property rights comprising
the share and as such is unaffected by non-proprictary restraints. Unfortunately, some
rather confused and contradictory authorities suggest that a vote must sometimes be cast
*in the best interests of the corporation”™ the authorities seem quite vague about what this
means. The so-called ruls used to be trotted out in cases where the couris disapproved of
majority manipulation of poiitical power within the corporation, yet perceived judiciaf
intervention to be frustrated by the basic principles of majority rule and corporate personality .
Five English cases are typical of the confusion surrounding the point, They were decided
between 1900 and 1927. Each sought to articulate some manageable standard for
constraining the individual sharcholder’s vote. All failed.

This much was recognised in the CASAC Report, supran 3 ai para §.15
The Legal Committee considers that compulsory acquisitons are an appropriate and acceored
aspect of Australian commerce notwithstanding that they override the proprietary rights of
individual sharehoiders. The regulatory objective is to balance the interests of alf
shareholders, to avoid either minority oppression or dictation.

nada The Governing Principles (Zd ed, 19913 1991 guﬁ&f:r‘wm“ih&/
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themseives the benefit of a corporate st‘mamm
il advantage by virtue of the expropriation.”"

30ME personal galn a

made {oF an Improper vur

As the continued holding of shares by the minority did not, in the view of the majority
of judges, constitute a detriment to the company, the alteratm; ot artivies for ¢
of adding the power to expropriate could not wu
purpose”.

The concurring Judgment of McHugh /

McHugh I's judgment differed from that Ul the majority on one crucial factor.
McHugh J did not see any distinction capable of being drawn between an expropriation
for the purpose of securing some benefit for the company and one designed to avoid
some detriment,” Accordingly, McHugh J was prepared to allow an expropriation
where it would secure some significant benefit for the company or allow the company
fo pursue some “significant goal”. However, as with the majority judgment. McHugh
7 added that the expropriation, even if justified in principle, cannot operate oppressively

depend ultimately on the qu* estion

majority have acted fairly
disclosure sufficient to wab it
the timing of the transaction  {n addition, dt elosure
would be required

The question of whether ory

Despite having concluded that the purpose of the alteration of articles in this case
was a permissible purpose, McHugh J agreed in result with the majority on the basis
that the disclosure provided to the minority shareholders was insufficient. Therefore,
in his view, the expropriation was appressive

Do the High Court Judgments Make Sense?

There are several problems with both gudgmenfs in: this case. The majority view

Ibid at 446

Ibid at 446.

14 “No distinction shouid be drawn between an expropriation that will enable a company io pursue a beneficial
course of action that would otherwise be denied to i and an expropriation that avoids 2 detriment o the
existing interests of the company.” Ihid at 455

ibid at 459.
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udictaily recognised since Salomon’s case and

recognised by ss 123 and 161 of the Corporat

Law
There have been numberous recent aﬁicies and comrnents relating io the wmportance of the creditor as a

SOYporate stakem,hmi See for example § S uege‘ “Creditors as Corporate Stakehoiders: The Quiet
Revolution anaa;an ?erspew 6" (19933 23 Univ Torontc L7 511, On the question of

FW Singer, s and Justice: Rethinking the Stakeholcer
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What remaing ¢ d
remove the “defriment” of that individoal cotpeting with the company? Or, looked at
a different way, just exactly how was that mdwiduai abﬂn*‘/ to :nmpetﬂ against the
mpany improved by the fact that he held a small par res? It mast be
remembered that, aimost by definition, in the expropriation cases, we are dealing with
situations where the minosity mierest iy msignificant.” Therefore, we must assume thar
in all such cases, it is unlikely that the minority shareholder wouid occupy a seat on the
company’s board or have the right to appoint a director, nor would it be likely that
there are any other additional rights attached to the shares Indeed. as will be argued
below, in such cases, there is good reason to take an entirely different approach 1o the
guestion of expropriation of such an nterest.

The foregoing comments all raise esseatially practical p] oblems with the reasoning
'“i{m(:: majontv Hmve‘vex Thcrt saxan a mndamema legal pmbiem with fhm Hng

sontext of internal ‘abcﬁf*h%%i’},ﬁ dbpm (i my view correctly
WO~ pronged test of whether the alteration of articles was for 2 proper pw‘imse and

By ot

whether or no

operated oppressively. [have azrca,d) discassed the MEority s View oi
what might or mighi not be proper
mupose any sioular restriction. His reasoning is that the alteratic “les to permit
an expropriation can be justified oniy if “the expropriation is necessary for the protection
or promotion of the company’s interests” 2

wirposes [ H’sz}d point

1920] 1Ch1s4.

This is certainly going to be the case where the company concemned is a large public company. The
situation may be different in the case of a closely-held proprietary company (as was the situation in
Sidebottom v Kershaw Leese and Co {19201 1 Ch 154, however, for reasons set out below, different
considerations may well apply in any event in cases involving closely-held corporations. The basis o
which the shareholder continuing to hold shares constitted a detriment in Sideborrom was that as 2
member of a small company, he would be able to exploit confidential business information retating to the
company when catrying on a competitive business. It is hard to see how the mere fact of hoiding a smail
number of shares would give an individual any greater access to confidential business information thar
a metnber of the general public in all but those cases involving a closely-held corporation.

23 Inthe main, these cases will arise where the subject company s shares are closely held, although there i

no reason in principle why such cases might not arise with respect to widely held public companies.

24 {1995) 182 CLR 432 at 453 Curiously enough, despite McHugh § having rejected the Aflen v Gold Reer
test of whether the alteration was “bona fide in the best interests of the company”, this approach bears
siriking similarity to it
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that section is 5 180(3) which states:
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fsiﬂe or no room for i iiative F uﬁhfﬁ‘ Ore, given :hcﬁ fact thdt 3 180(3) dca is
expressly and @xcluswelv with the very question at issue in this case, ther
more wustification for so conch

in any svent, both judgme
IS POWe {6 4 alter articles is subject i«
has bwn exercised fora pre;p\,: DuIpose
is that it is unclear on what basis any judgt‘: is wmpet&m o dimit ih@ wide gfant of
power. To be fair, at least McHugh T atternpted to justity his conclusions by reference
to the statute, but no such justification is contained in the majority judgment. The best
expression of justification for the uaplied limitation in the majority judgment is contained
n a quoted passage authored by Dixon | in Peters’ American Delicacy v Heath”
which (s worth repeating:
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cles 1s the Tear o K’ww‘!@uge that an apparently
raguéa'z EXErCise :31 the \;)mm rinay it truth be but a means of securi

Fihe %hm is

the conternplated <>ujc<:x;<: of *‘n power

However, the difficulty with this approach, attractive as may seem, is that the
statute which contains the grant of the power in guestion contains no express limitation
on the use of the power. Furthermore, there is long-standing judicial authority to the
eifect that the individual shareholder’s right to vote may be exercised in such manner as
that shareholder pleases.®® Simply put, “._the scope of an assigned power, whether

As witness the following passage: “The exercise of a power conferred by a company’s constitut
enabling the majority sharcholders fo sapropriate the minority’s shareholding for the purpuse
aggrandizing the majority is valid if and onty to the extent that the relevant provisions of the company s
constitution so provide. The inclusion of such a power in a company s constitution at its incorporation i
one thing. But it is another thing when a company’s constitation is sought to be amended by an alteration
of articles of association so as to confer upon the raajority power 10 expropriate the shares of a minority ”
ibid at 445,

Supran $ at 511-512, quoted in Gamborto, ibid at 443

As Jessell M R stated in Pender v Lushingion (1877), 6 Ch D 70 at 81 - “[the shareholder] has & right to
say “Whether 1 vote in the majority or minority, you shall record my vote, as that is a right of property
belonging to my interest in this company, and it you refuse to record my vote | will institute legal
proceedings against you io compel vou.”
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is exercisable by a shareholder to his or her own advama,ge g?@‘)f\) 582 CLR 437 at 444 . McHugh
Judgment recognises this by implication, as he concedes that, where the articles contain a pre-existing
power (o expropriate shareholder cannot legitimately complain of the act of expropriation unless it
is effected in an oppressive fashion. 1realise that it may be tempting for some readers to draw a distinction
between cases Where the power o expropriate is pre»existing and those where it is sought to be added by

n Y view, this distinct u 1is not rel ' consideration of the question

£t is by nature, then it is a separate

quexizen erm ely whether @ny Hivi at;ons should apply to the aftempt o expropriate a shareholder’s
interest.




Thc: fOHowing passage provides a useful
numerous Arperican cases on point

thatis usuaii‘y mmpractical. Mosi modern
cpt the idea that rights of securities holders
hetr individual objections by appropriate corporate action.
may be made only by following statutory procedures that
shareholder: particularly the right to vote as a class in
i dissent and receive in cash a judicially determined
mstances, and the requirement in many statue statutes
aeeded {o approve certain proposals.™

may be muimed o
Such mudiﬁ\,dtmr

wiore than 2 majo

When one considers the practical effect of the holding in Gambotto, the foregoing
passage appears prophetic. fthe problem, politically, in cases such as Gambarto is the
striking of an appropriate balance between majority oppression and minority dictatorship,
then the recognition of the property rights of individual shareholders as having primacy
sver any notion of corporate vencfit effectively gives each individual sharcholder, as
wdeed it did for Gambotto himself, a veto over certain forms of corporate reorganisation.

An Alternative View

it the High Court’s approach to the resolution of the conflict presented by the facts
it Gambotio is flawed, is there a better view? To my mind there is an alternative way of
tooking at the issues and of resclving the conflict between minority and majority presented
vy the exprapiiation cases v rests on recogrition of the defeasible nature of
the property represented by the %hare and the direct consideration of what rights the
shareholder possesses that ought not be subject to destruction by appropriate means.
{1 this portion of the chaprer, 1 intend to suggest some broad principles which might
more effectively govern the determination of conflict over expropriation of shares.

Shares as property

[t is trite to state that a shave is a form of property. However, more importantly i

Fwhat torm of property itis Tt is, simply put, a chose in action. A
”}h&l@ repr&sent% a bundle of rights granted to the holder. In this sense, a share is
analogous to other choses in action, such as rights in a contract. Indeed, given the
contractarian nature of Ausiralia’s corporate law, this analogy seems very appropriate.

A share then is different o a tangible item of property and is more closely related to
other choses in action such as the right to receive performance of a contractual promise

34 R W Hamilton, Cases and Materials on Corporations (5th ed, West Publishing Co, 1994) at 1249,
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When the individual sharcholder asserts his or her right to continue to hold the share,
tie or she is in effect saying “I wani specific performance of my contract”. In other
words, esDeciaH\/ in the case of expropriatiom impiiﬁ:it i the objection is the view that
sither the price s somehow insufficient to

the

G R“Sdi the

he
f

it the share is recognised as an item of pmpe ty capable of being valued objcuw sly

s conflict isrelatively easy to resolve. The shareholder can be properly compensat
by payment of the appropriate amount ofm oney. On the other hand, if the shar

sgnised, then compensation will be difficult to determine.

ied, Contract As Promise (Harvard University Press, 1981} and also R Mach
“Efficient Breach of Contract: Circles in the Sky” (1982 68 Virginia LRev 948,

See generally,
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specific performance.

How might this apply to the situation involving company shares” Simply put, where
the shares are a minute parcel, conferring no rights of control, positive or negative, and
further carry no special rights, such as the right to appoint a director ov the right o
ernployment with the company, there would seem little reason indeed to frea’t the share
as anything other than a “capitalised dividend stream” or an undivided tin the
net asset value of the company. Either way, the value of the share is easﬁy capable of
being determined objectively and the only issue relating to the expropriation ought be
whether or not the price paid is a fair one.*

This approach is implicitly recognised by those juri bdmmm whi
include an appraisal remedy in their corporate statutes.®” In effect, such a rf;rncdx
statutory version of the above, as the way it works is thai the individual sharcholder can
insist on being bought out ai “fair value” on the happening of certam events. In all
cases, one of those events is the amendment of the company’s articles of association

The statutory appraisal remedies normally provide a code for ihe determmdn(m of fair
value if the shareholder and the com V

voar the majos

alue and not dlsturbed 1ghuyj nngm i suggest Ihdt McHugh j 5 ]udgmf;fm contains the
sssence of what might be regarded as an appropriate test. If the majority can demonstrate
that the expropriation will operate to provide a benefit for the company., then there
ought be no reason to set it aside, unless it can be demonstrated that the interest of the
minority is not susceptible {o objective valuation. While agreeing generaily with the
approach taken by McHugh J, given what [ have said above concerning judicial review

36 This underlying view is imp%icit in the following siatement of Bryson J, iaken from his judgment in
Nicron Resource. (1992} 10 ACLC 1186 at 1193, concerming judicial review of a selective
reduction of capital dcmgned w expropriate minority shareholders:

[TThe Courts act on the basis that it is enough if the reduction is fair and equitable to all
concerned: they do not act on the basis that the extinguishment ot shareholdings can or
should only take place by consent, or that extinguishment is unfair per se. The Courts
appear to me to have equated payment of the fair equivalent in money of the value of shares
with fair and equitable treatment....[if a minority shareholder] is expetled with a cheque for
& fair sum, his feelings of attachrment to his property and his decision o invest in it and s
wish to continue with the investment are not the test of fairness.

37 See for example, Ontario Business Corporations Act s 185.
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compulsory acquisition cannot be taken as evidence in and of ise h}f spcna* \valug There are
where Courts have supported an individual’s efforts to retain shares, despite the fact that the individuai
has been offered a fair price. One such case is Baburin v Baburin (1990} 2 Qd R 101, concerning an
application to set aside the sale of shares on the basis of unconscionability. The Couri held that prevision
of fair value for the shares would not prevent the sale from being set aside if the unconscionability could
be proven, Of course, this case was not one mvmvmg mfpzsis ary acquisiti
argued that different ¢ taftempt
transaction on ihis basis.
is a confroversial point. Arguably, preferring the individual shareholder’s “right” (o hold shares
ver the voice of the majority shareholder presents skilled or fortunate investors with Gppormmmes o
acquire smategic stakes in companies desiring o reorganise (as in the Goldfields takeover of Pancontinental
i g where OBE Insurance purchased a blocking stake of 10.2% thus frustrating Goldfieids” ability
270t inord obtain the desired 100% owne . see “Pancon f‘iea.nun Gets Messy”
7 August 1995 ar 523, Whether such investors are to be excoriated as
rregarded as having earned the right to exploit their strategic shareholding is a matter

e g

i and it may well be

for dcbatsf.
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econd order decisions. These

series of equallv d!‘fttt isions go to the mann

i which entitlements are protected and to whether an individual is aliowed to sell
or frade the entitlement. Inany given dispute, for example, the state rau q( decide
not only which side wins but also the kind of protection o grang
{may be] protected by property rules,. liability rules, an
entiflements.

fthere may bel malienables

JAn enfitlement is protected by a property rule to the extent that some 2
wishes to remove the entitlement from its holder must buy il from him in 8
voluntary transaction in which the value of the entitiement is agreed upon by the

seller.

- Whenever someone may destroy the initial entitlemnent it he is willing to pay
objectively determined value for it, an entitlement is protected by a liability ru
This value may be what it {s thought the original helder of the entitlerment would

le

have sold i for. But the holder’s complaint that he would have demanded more

will not avall hirn ence the objectively determined value s sex

An entitlement is inalienable (o the extens that i
setween a2 willing buver and & mhmg setler. The state intervene
determine who is initially 3
be paid if the mititiement |
sore or all circumstances

letermine th

This analysis is illuminating, as there is certainly no question as to the individual
shareholder’s right to hold shares. The essential question that arises in the compulsory
acquisition cases is by what means that entitlement ought be protected. A property rule
would permit the individual shareholder to refuse to transfer the shares for any reason,
whether based on inadequacy of compensation or not. A liability rule would focus on
the issue of whether value could be objectively determined. If it couid, then so long as
the shareholder is provided with that value as a minimum, then he or she would be
unable to resist the transfer. A rule of inalienability would forbid the transfer at all
events. An example of circumstances where this might be the case would be an

o
V)

This policy is consistent with one of the primary goals of takeover legistation and applies simitarly in the
context of a reorganisation or “going private transaction” {see below)

44 G Calabresi and A D Melamed, “Property Rules, Liability Rules and Inalienability: One View of the
Cathedral” (1972) 85 Harv LRev 1089 at 1089-1091.
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¢ wemarkets ans ¢ 1r' 3 ¢
ihe share prices 0£ long established and profitable compames may fluctuate by uch as >0% in
space of ayear. A share is an inderest, however small, in an underlying business, Gutside the context «
the stockmarket, it would not occur to the owner of a business to think that the fair vatue of his or her
business could move up and down, sometimes violently, not only from week 1o week or day to day but
during the course of a dav. No doubt in the long term the share price of a company will reflect its
fundamental earning capacity or value. But the histories of stockmarkets are overrun by examples of
companies whose intrinsic va!uc remained unnoticed by the mdrket for long periods of time.. Wynn-
Parry | asseried m Re Fr 9} Ch 434 at 447 that “the final tesi of what is the vdut ofa
ihing s what il
shares age expropriated
458
See chapter 4
See P Spender, "Compuisory Acquisit K g LJB3at9l, ¢
those who prefer a more technical descripiion of the prob}cm: “The nsks of oppomlmsuc redistribution
are heightened due to asymmetric possession of information regarding company value  The majority
shareholders or managers may possess inside information disclosing hidden values that are not reflected
in the market price of the company 's securities and may wish to capture these values for themselves by
excluding the minority.” J GMaclntosh, “The Sharcholders’ Right of Appraisal in Canada: A Critical
Reappraisal” (1987) 24 Osgoode Hall LJ 201 at 229
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some distance short

At the outset, it is worth noting that nothing presenily in the Corporations Law
precludes any shareholder from voting on the question of expropriation. Despite this,
it is generally regarded as prudent practice for the majority shareholder, or proponernt
of the scheme, to abstain from voting

Can the common law solve the problem?

Given the failure of courts to preseribe workable rules for resoiving minority-majoriry
conflicts {o this point, it seerns unlikely that the High Court’s recent atterapt in Gamborio
will meet with any graaﬁef success. For one thing, even the conditions pi‘é‘h(ﬂbtﬁd 11
amboito do not address the question of majority abstention from voring. Furthermor
desplte MeHugh § focussing on thc questions of price and disclosure, the still hme

echnical guidance on either quest

One approach would be 1o ws
mwmmoda{e the Gambotto decision and evaluate its etfect over {! me. Unfortunately,
however, we have already seen Gamborio advanced as justification for the abandonrment
of at least one mgnmcan corporate transaction.” Furthermore, the insistence of the
High Court on the idea of providing some justification based on corporate good for the
expropriation may prove problematic and may further involve a return to the difficulties
encountered with the old Allen v Goid Reefs test. This problem could be avoided by
the creation of an appropriate statutory code. We have already seen the move toward
statutory provisions as a means of protecting the interests of the minority (in the form
of 5 260). Given the number of technical issues on which solicitors and other corporate

49 Asindeed was the case in Gamborto. This practice has been recommended by the ASC in lh(: context ot
selective reductions of capital: see Practice Note 29, supran 39.

50 in the aftermath of the NRMA s decision to abandon the idea of demutualisation, a number of commentators
picked up on statements to the effect that the board of NRMA felt that the Gambosio decision evidenced
a trend toward favouring minority interests that mitigated against proceeding with the transaction
Interestingly enough, to the extent this view was actuaily held by the directors, it was based, in my view,
on a misapplication of the ruling in Gamborro, as the demutualisation of NRMA could not, in any way,
be characterised as an expropriation of minority interests. See aiso chapter 4 on this poin.
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of the company which is being taken over and in some cases will not entertain the
business except on that basis. 1t he { fo ua that holders of 2

smali number of shares of the company whicn is Hemg taken over {either froma
desire to exact better terms than their fellow sharehoiders are content to accept ot
from lack of real interest in the matter} frequently fail to come into an arrangement
which commends itself to the vast majority of their fellow sharcholders with
the result that the transa
- which
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The foregoing is premised on the implicit notion that the takeover i question is 2
transactlon that ought proceed (for whatever reason), and that therefore the acquirer’s

%
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5% ibid. Segalso chapter 2
53 Aswith the OBCA 5 19
54 Cmd2657(1926) para 84,
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shareholders wiit be disregarded.” The Omars@ Securities Comimission is given th
power to exemps any person from any of the foregoing requxrements where “in ifs

\g;‘”‘x” nﬁ,squ*

the provision of :1ppmpmats d i , i
by the major Yt,‘/ of the minority. A critical Suppiemem 2o} th@ going private t'“ansactmﬂ
provisions s the statutory appraisal remedy contained in the Ontario legislation. ©f
interest is that the going private transaction provisions do not require any minimum
ievel of majority ownership, nor is there any attempt made in the statute 1o restrict the
circumstances in which the majority might proceed, [t is submitted that this appreach
is one that ought be considered i Australia.

{ onclusion

smpted to iflustrate how the Gambolio case raises more
ﬂ’ldﬁ Hanswers H; y preferring th,e ‘proprietary rights” of minority shareholders,
Sty ally created an environment where minority dictatorshwp
\,},-nuﬁ that we wust wait and see how the business
fambotm 1 submit that it 15 alszL mewtabl

Tbid 5 190{4)(3}. In ﬂtherwards the approval must be by a “majority of the minority”
Ibid s 190(6). The Ontario Securities Commission (OSC) has published detailed guidetines conceming
the operation of the going private transactions provisions in the form of OSC Policy Statement 9.1. This
Baolicy Statement, like Practice Directions, does not have force of law. However, it contains detailed
and useful information concerning the practicat operation of the statutory provisions, and the appros
the OSC takes to the application of its discretion. The Policy Staternent is detailed and a full description
of its contents is beyond the scope of this chapter. However, the following, taken from para 20(2) dealing
with minority approval, provides a useful exampie of the sort of circumstance where an exemption will
be granted:

ifa person or company aiready is the holder of 90% or more of each class of voting securities

ofthe issuer at the time the reiated party transaction is initiated, the requirement for minority

approval wiii not apply io the transaction if a statutory appraisal remedy is available to the

minority security holders or if a substantially equivalent enforceable right is made availtable

0 the minority security holders.






