THE MELBOURNE
UNIVERSITY LAW REVIEW
ALUMNI ASSOCIATION

NEWSLETTER
NO 3

Melbourne University Law Review
Law School, The University of Melbourne
Victoria 3010
Australia

December 2004

Telephone:
Facsimile:
Email:
Website:

Melbourne University Law Review Association Inc ·

+61 3 8344 6593
+61 3 9347 8087
<law-mulr@unimelb.edu.au>
<http://mulr.law.unimelb.edu.au>

Reg No A0017345F · ABN 21 447 204 764

Welcome

CONTENTS
1

We are pleased to present the third edition of the Melbourne University Law Review Alumni Association
Newsletter. As the Review approaches its 50th anniversary, it is more important than ever that the Review
maintain its ties with past members, and we hope that this newsletter will play a part in strengthening
those ties.

The Editorial Board
in 2003 and 2004
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This edition outlines recent activities and developments on the Review, in terms of both the content of the
Review and its broader operations. It also provides a forum for past members to share their experiences.
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Contributions by past members for future editions of this newsletter are warmly welcomed and can be
forwarded to the Review by email or by post. We also welcome feedback on this newsletter and on the
possibility of any future alumni events.
We also draw your attention to the inserted letter regarding your contact details. As you will note, it would
be helpful for the purposes of sending future editions of this newsletter and contacting you regarding
other alumni-related matters and events if you were to consent to the External Relations Unit of the
Melbourne Law School sharing your contact details with the Review’s Alumni Association. Please let us
know by the attached form if you are happy to give your consent for this purpose.

The Editorial Board in 2003 and 2004
In 2003, the Review comprised 57 members. The Editors were Simona Gory, Anthony O’Brien and
Simon Rafﬁn, and faculty advice was provided by Dr Andrew Kenyon, Associate Professor Ian Malkin,
Professor Ian Ramsay and Associate Professor Kristen Walker (the role of the faculty advisers is to
provide advice on particular matters when such advice is sought by the Editors). This year, the Editorial
Board comprises 56 members, and the Editors are Howard Choo, Liam Gilchrist and Tanya Josev. Dr
Kenyon and Professor Ramsay have continued on as faculty advisers, and Associate Professor Kim
Rubenstein, herself an Editor of the Review in 1987, has joined them in their advisory role. Positions on
the Board remain highly sought after amongst law students and the Editors always face many difﬁcult
decisions in making new appointments.
The operations of the Review continue to expand, with the social, marketing and IT committees all very
active. On the social front, in 2004 the new position of Assistant Secretary was created to ease the burden
on the Secretary. In the meantime, the continuing success of the second edition of the Australian Guide
to Legal Citation also saw the appointment of a second Publications Administrator to assist with the
constant ﬂow of orders as well as with the other ﬁnancial management and accounting requirements
associated with running the Review.

The 47th Annual Dinner

April Edition
Articles
Kirsten Anker, ‘Law in the Present
Tense: Tradition and Cultual Continuity
in Members of the Yorta Yorta
Aboriginal Community v Victoria’
Sean Brennan, ‘Native Title and the
“Acquisition of Property” under the
Australian Constitution’
Matthew Groves and Mark Derham,
‘Should
Advocates’
Immunity
Continue?’

The 2003 and 2004 Editors, from left to right: Simon Rafﬁn, Howard Choo,
Simona Gory, Anthony O’Brien, Tanya Josev, Liam Gilchrist

The Review’s 47th Annual Dinner, held in October last year, was lent
a distinctly contemporary feel by the modern surroundings of Zinc at
Federation Square. The Dinner was attended by current members of
the Review, authors, referees, members of the Law Faculty, sponsor
representatives and distinguished guests.

James McConvill and Mirko Bagaric,
‘Towards Mandatory Shareholder
Committees in Australian Companies’
Jane Wangmann, ‘Liability for
Institutional Child Sexual Assault:
Where Does Lepore Leave Australia?’

Case Note
Rick Bigwood, Australian Competition
and Consumer Commission v C G
Berbatis Holdings Pty Ltd: ‘Curbing
Unconscionability: Berbatis in the
High Court of Australia’

Review Essay
Sundhya Pahuja, Reading Humanitarian Intervention: Human Rights
and the Use of Force in International
Law by Anne Orford (Cambridge:
Cambridge University Press, 2003):
‘Power and the Rule of Law in the
Global Context’
Speaker: Professor Jenny Morgan

Speaker: Mr Con Kilias

Mr Con Kilias, barrister-at-law, and Professor Jenny Morgan, of the
University of Melbourne, spoke to the Dinner and provoked thought and
laughter in equal measure. The culmination of months of endeavour on
the part of the 2003 Editors, Simona Gory, Anthony O’Brien and Simon
Rafﬁn, the 2003 Secretary, Kate Burke, and the social committee, the
evening was a great success.
This year’s Dinner was held at the NGV International in October. Mr
Allan Myers QC addressed the Dinner and Mr Andrew Palmer spoke on
behalf of the Faculty. The evening did not disappoint as the Dinner lived
up to the high standards of its predecessors.
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Book Review
Jeffrey F Addicott, Law and
Bioterrorism by Victoria Sutton (North
Carolina: Carolina Academic Press,
2003)

Recent Trends between the
Covers of the Review
As a prestigious law journal of long standing that now exists in a
fast-changing legal environment, the Review strives to meld tried
and true methods with new innovations.
That the Review’s commitment to publishing articles on a broad
range of topics remains undimmed is apparent from a glance at
the range of subject matters covered in the two editions published
to date in 2004. Moreover, recent editions have contained articles
written by authors from a variety of backgrounds — authors are both
Australian and overseas-based, and come from within academia as
well as from the broader legal community. Those authors with an
academic background range from ‘new faces’ to recognised experts
in their ﬁelds.
However, the content of the Review naturally also reﬂects
contemporary issues of particular topicality and relevance, both as
pursued through the Critique and Comment, Case Note and Book
Review sections, and in the major articles published by the Review.
International law, native title, tort law and corporate governance
have been prominent in recent times.
The trend in the sections is towards the publication of more
substantial pieces of writing than in the past. Gone are the days when
a case note would simply summarise a recent case — today’s case
notes situate the particular case in the context of the pre-existing
case law and literature, and examine the case critically in light of
that context. Similarly, traditional book reviews are increasingly
being replaced by ‘review essays’ which take a recent book as a
‘jumping-off point’ for an extended discussion of the area of law
as a whole.
This year, for the ﬁrst time, the Review is available online in a
full-text form that mirrors the printed edition. All back issues of
the Review are now available through Hein Online in PDF form.
This is, of course, supplemented by the fully searchable full-text
archive of articles published in the Review from 1999–2003 that is
available free of charge through AustLII: <http://www.austlii.edu.
au/au/journals/MULR>.

Submissions to the Review
Past members interested in submitting articles, case notes or
book reviews for possible publication in the Review may access
information regarding submission dates and processes and the
Review’s Publication Policy on our website. Alternatively, past
members may contact the Review directly.

August Edition
Articles
Elizabeth Boros, ‘Virtual Shareholder
Meetings: Who Decides How Companies
Make Decisions?’
Sean Cooney, ‘A Broader Role for the
Commonwealth in Eradicating Foreign
Sweatshops?’
James Goudkamp, ‘The Spurious
Relationship
between
Moral
Blameworthiness and Liability for
Negligence’
Nickolas John James, ‘Australian Legal
Education and the Instability of Critique’
Andrew T Kenyon, ‘Lange and Reynolds
Qualiﬁed Privilege: Australian and
English Defamation Law and Practice’
Dan Meagher, ‘What Is “Political”
Communication? The Rationale of
the Implied Freedom of Political
Communication’
Mathews Thomas, ‘The Mykad:
Malaysia’s “One Card to Rule Them All”?
An Urgent Need for the Development
of a Proper Legal Framework for the
Protection of Personal Information in
Malaysia’

Critique and Comment
Joo-Cheong Tham, ‘Casualties of the
Domestic “War on Terror”: A Review of
Recent Counter-Terrorism Laws’

Case Note
Kate Rattigan, Purvis v New South Wales
(Department of Education & Training):
‘The Purvis Decision: A Case for
Amending the Disability Discrimination
Act 1992 (Cth)’
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Tort Law Symposium
In 2003, the Review published a partial tort law symposium edition in honour of Professor Harold Luntz. The December 2003 edition
brings together a collection of articles on areas of tort law which have undergone signiﬁcant development in recent times.
The symposium features articles by Professor Peter Cane of Australian National University, Professor Reg Graycar of the University of
Sydney and Professor Michael Tilbury of the University of Melbourne (currently a Commissioner of the New South Wales Law Reform
Commission). The Honourable Michael Kirby, Justice of the High Court of Australia, has written the Foreword to the symposium.
The edition also features articles on the High Court of Australia, taxation law, criminal law and human rights. Of special interest is an
article by Sir Anthony Mason, former Chief Justice of the High Court of Australia, who provides a personal account of the ﬁrst 100
years of the High Court.
Copies of the symposium may be ordered from the Review ofﬁce. Order forms are available from our website.

IT Update

Marketing Update

2004 has been a big year for IT at the Review. The major change is
a complete set of new computers provided by the Law Faculty to
replace our slightly ageing machines. This brings both beneﬁts and
drawbacks. On the one hand, the machines are brand new, with
LCD screens and updated software to make our word processing,
print production and design work faster and easier. On the other
hand, the computers will be administered by the Faculty itself,
which means some loss of control and customisability on our
behalf. Nevertheless, we are conﬁdent that, once our systems
are fully in place, we will ﬁnd the professional Faculty support
beneﬁcial and not too onerous.

As part of the continuing effort to consolidate the Review’s status
as a premier legal academic journal and to deliver the beneﬁts of
our publication to more readers both in Australia and world-wide,
a major promotional mailout was conducted in 2003. Copies of
the Review were distributed to universities and courts in America,
UK, Europe, Asia and Australia. Many Australian law ﬁrms also
received copies of the journal and the invitation to subscribe to the
Review. Legal institutions in Asia had not previously been targeted
and their inclusion in this promotional campaign was particularly
relevant given their geographical proximity to Australia. This
project continues at the present time as we prepare to promote
the journal to appellate courts, especially those in the Asia Paciﬁc
region.

The public faces of MULR IT have also changed. The switch to
Faculty administration has brought a new email address <lawmulr@unimelb.edu.au> and a new Web address <http://mulr.law.
unimelb.edu.au>. The old addresses remain functional for the
moment, but we encourage you to adopt the new addresses. The
new Web address better reﬂects our status as an independent body
within the Law Faculty, and the new email address ﬁts University
standards and makes it easier for the public to contact us.
To go with the new Web address, a new website has been designed
during 2004 and is now online. The site is an exciting development
in the history of MULR online, moving away from outdated
design styles and development practices to the latest model for
Web development. It meets the World Wide Web Consortium’s
standards for HTML 4.01 and CSS, meaning not only that it is
guaranteed to be accessible by every browser in the marketplace,
but also that it achieves the goal of separation of content from
layout to allow for very simple future maintenance. More than
that, it looks good too!
We hope to see you online soon. If you have any comments about
our website, please let us know at <law-mulr@unimelb.edu.au>.

The Review is also actively encouraging the standardising of legal
citation in Australia through promoting the AGLC. In 2003, various
Australian journals received promotional material encouraging
them to adopt the AGLC as their ofﬁcial style guide while many
universities also received the AGLC to encourage them to prescribe
its use by their students.
In 2004, a readership survey has been prepared and will be
distributed to legal professionals and institutions. The survey
will assist the Review to understand the evolving interests and
needs of our readership which may inﬂuence the focus of future
publications.

Australian Guide to
Legal Citation
The second edition of the AGLC was published in 2002 and has
quickly afﬁrmed the standing of the AGLC as an essential legal
citation guide. Since the ﬁrst edition, the AGLC has been adopted
by the Melbourne Law School, numerous other law schools in
Australia and 27 Australian law journals including the Federal
Law Review, the Monash University Law Review, the Sydney Law
Review and the University of New South Wales Law Journal.
The AGLC is accessible online at <http://mulr.law.unimelb.edu.
au/aglcdl.asp>. Alternatively it may be ordered from <http://mulr.
law.unimelb.edu.au/aglcorders.asp>.
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Past Member Proﬁles
Feature Proﬁle

Simon Chesterman and His Work in International Law
peace-keeping but state-building. Over the course of operations
in Afghanistan, Kosovo and East Timor, the role of the UN expanded, as did criticism of its actions. This led to the assertion of
the United States that it, rather than the UN, would reconstruct
post-conﬂict Iraq, reﬂecting a scepticism on the part of some in
the US towards the UN’s competence and capability. In the book,
Simon argues for modesty in nation-building activities, analysing
ﬁve key areas of difﬁculty for transitional administrations.
Now Simon describes his predominant areas of interest as use of
force and post-conﬂict reconstruction. His current research looks
at how decisions to use force are made, particularly the role of
intelligence. ‘In the wake of the Iraq invasion there was a fairly
widely-held view that the United States acted illegally in using
force without Security Council authorisation,’ he explains. At the
same time, the US was frustrated by the Security Council’s reluctance to act.

Former Editor of the Melbourne University Law Review, Rhodes
Scholar, and now eminent public international law scholar and
commentator, Simon Chesterman has researched and taught around
the world in the eight years since he left the Melbourne University
Law School. In his current role as Executive Director of the Institute for International Law and Justice at New York University, he
is a leading authority on international conﬂict and the use of force,
humanitarian intervention and the role of the United Nations. Here
we reﬂect with Simon on his years since leaving the Review.
As Editor of the Review in 1995 with Stephen Donaghue and
Eleanor McKinna, Simon was, along with his co-Editors, faced
with questions as to the role the internet should play in the Review’s
distribution. He notes the strength of the peer-reviewed academic
journal and the importance of retaining journals as clearinghouses
for intellectual thought. He describes his time on the Review as
‘an opportunity to observe, in an operational and theoretical way,
how academic ideas are transformed and presented to the wider
world’, invoking the opportunity journals have to assist academics
to develop and disseminate their ideas.
After graduating with his double degree in Arts/Law (describing
the academic environment at the Melbourne Law School as ‘wonderful’ and the quality of Australian legal education as ‘outstanding’), Simon completed a year exchange in Amsterdam, before
completing his D Phil on a Rhodes Scholarship at Madgalen College, Oxford, writing on humanitarian intervention. He took up
subsequent teaching roles at Oxford, Southampton and Columbia.
Prior to his present role, Simon spent three and half years as a
Senior Associate at the International Peace Academy, a New
York think tank. He describes its role as that of an intermediary between the theoretical abstraction of the academy and the
policy of the UN. It was out of a research project at IPA that his
recent book You, the People: The United Nations, Transitional
Administration, and State-Building arose. He describes how at
the end of 1999 it became clear that the UN was assuming increasing amounts of responsibility in operations focused not on

This leads to an interesting thought experiment: what if the Security
Council had authorised the use of force in Iraq on the basis of weapons
of mass destruction? As a source of action for Bush and Blair, it was surmountable. For the UN it would have brought into question the legitimacy
of the UN and its role.

Similarly, he is looking at how assertions that intelligence proves
certain facts are used by the UN, from weapons of mass destruction in Iraq, to allegations that a certain person is a terrorist and
should have his or her bank accounts frozen, a process against
which individuals have no recourse. It is ‘unreasonable’, he argues, ‘to ask the Security Council to function like a court of law’.
Simon questions the ever-expanding set of decisions and regulations made in institutions that are not publicly accountable. His
work builds into other work being done at New York University on
global administrative law, which looks at questions of participation, accountability and review at the non-domestic level.
Simon has deﬁnite views on the role of the UN in the future of Iraq
and other transitional activities:
The United States decided it didn’t need the United Nations going into
Iraq, but needed it to get out. … If the US realises the UN can be useful to
it, it can play a small role in establishing the legitimacy of the Iraqi government on the ground. … Our faith in the UN arises from a limited view
of the purposes of the UN and what it is. It is best described as a place
where countries get together and agree on courses of action.

Similarly, he emphasises the continued importance of scholarly
publishing, describing the role of academic journals as ‘the bedrock of sustained intellectual argument’ on which decision-makers
construct policy.

5

Past Member Proﬁles
Hilary Charlesworth

Robert Clemente

Professor Hilary Charlesworth joined the Review as Advertising
Manager in 1974 and shared the role of Editor with Thomas
Reid in 1979. She completed articles in 1980 and spent 1981
and 1982 working as an associate to Sir Ninian Stephen who
was then a Justice of the High Court. She has held teaching
positions at the Melbourne Law School and at the University of
Adelaide, and has been a visiting professor at many universities
in the US including Harvard Law School and the Global Law
Faculty at New York University. She holds a BA (Hons)/LLB
from the University of Melbourne and a SJD from Harvard Law
School. Currently, she is the Professor of Law in the Regulatory
Institutions Network in the Research School of Social Sciences
and Professor of International Law in the Law Faculty at the
Australian National University.

Robert Clemente was asked to join the Review at the end of his ﬁrst
year in 1968. He then went on to become Business Manager and
ﬁnally Editor in 1971.

Professor Charlesworth has been involved with many projects
and committees during her legal career and has served, amongst
other roles, as a part-time Commissioner with the Australian Law
Reform Commission, a Hearing Commissioner with the Human
Rights and Equal Opportunity Commission and as the President
of the Australian and New Zealand Society of International Law
from 1997 to 2001. She considers her role as the Chair of the
ACT government’s Bill of Rights Consultative Committee in
2002 and 2003 to have been one of the highlights of her career.
As part of the Committee, Professor Charlesworth enjoyed
the process of consulting individuals within the community in
relation to a bill of rights, and commented: ‘for me, a bill of
rights was a complicated legal issue, but for the people I spoke
to, the question was really very simple. It was very humbling.’
Professor Charlesworth said that she enjoyed being involved
with the Consultative Committee and found it to be an enriching
and rewarding experience.
Looking back on her years on the Review, Professor Charlesworth
has many positive memories. The opening pages of the ﬁrst
and second editions of the 1979 volume of the Review reveal a
unique mark that remains from her time as Editor. Both Professor
Charlesworth and her co-Editor Thomas Reid had an interest in
ancient languages and the opening pages of the 1979 editions
include an excerpt in Old Norse and a quotation in Sanskrit from
the fourth century. Professor Charlesworth considers her time on
the Review to have been invaluable and a signiﬁcant contributor
in the development of her passion for law and legal issues.
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The tranquil and insulated environment of the Review contrasted
with the political and social upheaval of the era. Mr Clemente
remembers this period fondly: ‘We felt like we were at the centre
of a very exciting time — there was a lot of political foment.’ The
1968 ‘Prague Spring’ and the anti-war movement stand out most
for Mr Clemente as dominating political discourse on campus. It
was an emotional period for students.
‘We were all extremely naïve,’ recalls Mr Clemente, ‘there was
an overly simplistic view that the Communist bloc was good and
America was bad — the world just isn’t that simple.’ The tension
climaxed with the barricading of the Union against the Australian
Federal Police who had come to apprehend draft resisters. The
event heralded the end of the long-standing convention against
police ofﬁcers entering campus.
Mr Clemente also recalls that the events unfolding in Vietnam and
Eastern Europe didn’t manifest in the content of the Review: ‘It
didn’t even occur to us to cover the issues — today they would
be seen as legal issues, but that’s a reﬂection of the increasing
prominence of international law. The law wasn’t like that then.’ Of
course, politics wasn’t the only thing on students’ minds. Melbourne
was experiencing a springtime of its own: ‘We were reinventing our
own personal rules and values. People were free from the unwanted
conservative control that previous generations had endured.’
Mr Clemente practised in Mergers and Acquisitions at Corrs
Chambers Westgarth from 1972 to 1975. In 1975 he left Corrs to
set up the Business Law Education Centre to provide professional
education services to lawyers. The Centre pioneered the use
of audio-visual media in the professional education sector and
successfully exported the concept to the US and UK. In the early
1990s, the company changed its name to the Television Education
Network (TEN).

Past Member Proﬁles
Paul Cosgrave
Paul Cosgrave was a member of the Review between 1976 and
1979, and held numerous positions during that period, including
General Member, Advertising Representative, Book Review Editor
and Assistant Editor. Indeed, during his membership of the Review,
Paul was Master of Ceremonies at a dinner commemorating the
25th anniversary of the Review. Both the Governor-General at
the time, Sir Zelman Cowen, and a future Justice of the Supreme
Court, Clive Tadgell QC, were present at the event.
After completing a BA/LLB (Hons) at Melbourne University,
Paul was an articled clerk at Corr & Corr (now known as Corrs
Chambers Westgarth), under James Syme. In 1982, Paul was
seconded to Western Australia as company secretary and general
counsel for a listed gold-mining company in Kalgoorlie. It was, in
his words, ‘an experience not to be repeated.’
In 1983, Paul signed the Bar Roll, and has since established himself
as a commercial barrister. He works in a number of areas including
corporations, equity and Part IV of the Trade Practices Act 1974
(Cth). He ﬁnds the restrictive trade practices ﬁeld of continuing
interest due to its focus as a topic of signiﬁcance for large and
small business, politicians, economists and lawyers. Paul is also
interested in superannuation law and, since November 2000, has
been a director of the Victorian Bar Superannuation Fund, Barfund
Pty Ltd.

Future Proﬁles and Contributions
Past member proﬁles are a regular feature of this newsletter, and
we would be delighted to hear about the activities of any other
alumni of the Review.
The proﬁles in this issue were written by present members of the
Review following an interview conducted with the subject of the
proﬁle, and we would be pleased to arrange further such interviews with other past members who would like to share their experiences.
Ultimately, we hope that this newsletter will provide a forum
through which past members are able to communicate with each
other as well as keeping up with the present-day activities of the
Review, and we would consequently also be very interested to
receive any other contributions from past members, biographical or otherwise. In this regard, we welcome both ‘serious’ and
more light-hearted contributions. Such contributions might take
the form of reﬂections on the past member’s experiences on the
Review and activities since that time, or comments on the current
direction of the Review and suggestions for future initiatives, or
perhaps even poetry or art inspired by the Review! Whatever form
your contribution may take, we hope to hear from you.
Contributions and feedback can be sent to the Review by either
email or post.

Paul thoroughly enjoys life at the Bar and the challenges presented
by working in a profession that is constantly changing and evolving.
Furthermore, he considers the absence of ofﬁce politics a clear
advantage of being a self-employed member of the Victorian Bar!
When Paul is not attending his children’s weekend sporting
activities or serving his clients’ needs in court or chambers, he can
be found swimming, playing tennis and reading.
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