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I

INTRODUCTION

On 3 July 2008, the Council of Australian Governments (COAG) signed the Inter-Governmental Agreement
for Operational Reform in Occupational Health and Safety; an agreement to form a consistent national law
1

for the regulation of occupational health and safety . At the time, each state and territory had its own
legislation which was similar in some respects, but which also differed substantially including in relation to
the individual liability of directors, officers and managers of a corporation.

Safe Work Australia (SWA) was established pursuant to the Safe Work Australia Act 2008 to drive the
nationalisation process. That body includes members from each of the Commonwealth, state and territory
governments, and members representing the interests of employers and workers.

In 2008, a review was conducted by an advisory panel chaired by Robin Stewart-Crompton, with Barry
Sherriff and Stephanie Mayman as panel members (Advisory Panel). Following the review, the Advisory
Panel submitted two reports to SWA.

The first report of the Advisory Panel noted that:

A company cannot comply with a duty of care placed upon it, unless those who manage the
company make appropriate decisions and ensure necessary actions are taken. The values and
culture of the company, which are important to encourage appropriate attitudes and behaviours for
2

health and safety, are determined and influenced by those who make the relevant decisions .
The recommendations of the Advisory Panel included the imposition of a positive duty on ‘officers’ to
3

exercise due diligence to ensure that an entity complies with its health and safety obligations . The Advisory
Panel emphasised the importance of key individuals taking proactive steps to achieve the primary object of
work health and safety laws - to protect workers and other persons from harm to their health, safety and
4

welfare through the elimination or minimisation of risks arising from work .

The imposition of a positive duty on officers was a different approach to the work health and safety laws in
most jurisdictions throughout Australia, although such an approach had previously been recommended by
5

review panels . Traditionally state and territory work health and safety laws have imposed liability on officers
or other key management personnel only where those persons have been knowingly involved in, or have
6

contributed to the entity's contravention .

1

Safe Work Australia, About Safe Work Australia (2008) <http://www.safeworkaustralia.gov.au/sites/swa/about/pages/about> at 12 July
2013.
2
Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. First Report to the Workplace Relations Ministers’ Council (2008) paragraph 8.3; see also Richard Johnstone,
Elizabeth Bluff, Alan Clayton, Work Health and Safety Law and Policy (3rd ed, 2012) p 372.
3
Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. First Report to the Workplace Relations Ministers’ Council (2008) Part 2
4
See for example Work Health and Safety Act 2011 (Cth) s 3.
5
Chris Maxwell, Victoria, Occupational Health and Safety Act Review (2004).
6
Occupational Health and Safety Act 2000 (NSW) s 26; Occupational Health and Safety Act 2004 (Vic) ss 144 and 145; Work Health
Act 1986 (NT) s 180; Occupational Safety and Health Act 1984 (WA) s 55; Workplace Health and Safety Act 1995 (Tas) s 53;
Workplace Health and Safety Act 1995 (Qld) s 167; Occupational Health, Safety and Welfare Act 1986 (SA) ss 4 and 59C.
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SWA adopted the recommendations of the Advisory Panel. Section 27 of its National Model Work Health
and Safety Act, provides that ‘officers’ of a person conducting a business or undertaking (PCBU) must
exercise due diligence to ensure that the PCBU complies with its duties under the WHS Act.

On 1 January 2012, the WHS Act commenced operation for employers who are covered by the
Commonwealth work health and safety scheme, as well as for work performed in New South Wales (NSW),
Queensland, the Australian Capital Territory and the Northern Territory. The WHS Act was enacted in
Tasmania and South Australia, commencing 1 January 2013.

Victoria and Western Australia have not adopted the WHS Act and continue to operate under the respective
7

state legislation .

The Work Health and Safety Act adopted in each state and territory differ slightly, however the terms of the
officers’ liability under the relevant state and territory legislation is identical to that under section 27 of the
National Model Work Health and Safety Act and the Work Health and Safety Act 2011 (Cth) (WHS Act).
Accordingly, reference to the WHS Act throughout this paper will include reference to the Work Health and
Safety Act enacted in each state and territory (excluding Victoria and Western Australia).

For the purpose of section 27 of the WHS Act, officer is defined as an officer within the meaning of section 9
of the Corporations Act 2001 (Cth) (Corporations Act) (other than a partner of partnership), or an officer of
8

9

the Commonwealth or a public authority . The WHS Act also expressly excludes volunteers from liability .
The primary obligation of PCBU’s under the WHS Act is to ensure, so far as is ‘reasonably practicable’, the
health and safety of workers engaged by the PCBU or workers whose activities in carrying out work are
10

influenced or directed by the PCBU (i.e. contractors) . Further, a PCBU must ensure, so far as is
‘reasonably practicable’, that the health and safety of other persons is not put at risk from work carried out as
11

part of the conduct of the business or undertaking . There are other specific duties, such as notifying the
relevant authority of any notifiable incidents

12

and consulting with workers about ways of ensuring health and

13

safety .
The primary obligation under section 19 of the WHS Act, to ensure, so far as is ‘reasonably practicable’, the
health and safety of workers expressly requires the PBCU to:

a. provide a safe work environment;

b. maintain safe plant and structures;
7

Occupational Health and Safety Act 2004 (Vic); Occupational Safety and Health Act 1984 (WA).
Work Health and Safety Act 2011 (Cth) s 4.
Work Health and Safety Act 2011 (Cth) s 34.
10
Work Health and Safety Act 2011 (Cth) s 19(1).
11
Work Health and Safety Act 2011 (Cth) s 19(2).
12
Work Health and Safety Act 2011 (Cth) s 38.
13
Work Health and Safety Act 2011 (Cth) s 47.
8
9
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c.

provide and maintain safe systems of work;

d. ensure the safe use, handling and storage of plant, structures and substances;

e. provide adequate facilities for the welfare of workers;

f.

provide information training, instruction and supervision necessary to protect workers from risks to
their health and safety;

g. monitor the health of workers and the conditions at the workplace for the purpose of preventing
14

illness or injury of workers .
‘Reasonably practicable’ is defined as what a person is reasonably able to do, taking into account and
weighing up all relevant matters including: the likelihood of the hazard or the risk concerned occurring; the
degree of harm that might result from the hazard or risk; what the person concerned knows or ought
reasonably know about the hazard or risk; ways of eliminating or minimising the risk; the availability and
15

suitability of ways to eliminate or minimise the risk; and the cost of eliminating or minimising the risk .

In exercising due diligence under section 27 of the WHS Act, an officer must:

a. acquire and keep up to date knowledge of work health and safety matters;

b. gain an understanding of the nature of the operations of the business or undertaking;

c.

ensure that the PCBU has, and uses, appropriate resources and processes to eliminate or minimise
risks to health and safety;

d. ensure that the PCBU has appropriate processes for receiving and considering information regarding
incidents, hazards and risks and responding in a timely way to that information;

e. ensure that the PCBU has, and implements, processes for complying with any duty or obligation of
the PCBU; and

f.

16

verify the provision and use of the resources and processes at (c) to (e) above .
17

This is not an exhaustive list of what is required to discharge due diligence .

14

Work Health and Safety Act 2011 (Cth)19(3).
Work Health and Safety Act 2011 (Cth) s18.
16
Work Health and Safety Act 2011 (Cth) s 27(5).
17
Explanatory Memorandum, Model Work Health and Safety Bill 2010 paragraph 125.
15
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The primary objects of the WHS Act are aimed at the protection of workers and include providing workers
and other persons with the highest protection against harm to their health, safety and welfare and providing a
18

framework for continuous improvement and progressively higher standards of work health and safety .

On the other hand, company law, including the Corporations Act and corporate governance principles, such
as the ASX Corporate Governance Principles and Recommendations

19

have traditionally been focused on

protecting shareholders rights and ensuring profitability of the enterprise. There are no specific protections
in corporations law of workers or other persons who may be affected by a corporation’s activities.
One of the fundamental general duties of directors and officers of a corporation is to ‘discharge their duties
with the degree of care and diligence that a reasonable person would exercise if they were a director or
officer of a corporation…’

20

Whilst this duty and other general duties imposed by the Corporations Act would necessarily extend to any
functions or powers exercised as a director or officer of the corporation, without specific legislation like the
WHS Act, there is no ‘duty’ on an officer to consider the interests of employees and other stakeholders or to
protect the health, safety and welfare of workers and other persons.

It has been reported that bad work health and safety practices may have a significant impact on the overall
viability of a corporation, through decreased productivity due to increased lost time due to injury, higher
workers’ compensation premiums, penalties for breach of health and safety legislation, decreased employee
21

morale and adverse publicity . Ensuring workplace health and safety is clearly a matter that is central to
good corporate governance

22

and achieving the aims of any enterprise (including corporate entities), to

generate a profit and/or provide goods and services. The officers' duty to exercise due diligence under the
WHS Act is directed towards achieving the objects of the WHS Act by promoting good corporate governance
23

practices , but in turn is also likely to generate broader rewards for the business.

The fact that company law and general corporate governance standards are not aimed at protecting health
and safety and the interests of stakeholders other than shareholders begs the question as to how work
health and safety duties fit into the overall corporate governance framework and the effectiveness of section
27 of the WHS Act at achieving good corporate governance.

18

Work Health and Safety Act 2011 (Cth) s 3.
ASX Corporate Governance Council, Corporate Governance Principles and Recommendations with 2010 Amendments 2nd Edition
(2010) <http://www.asxgroup.com.au/media/PDFs/cg_principles_recommendations_with_2010_amendments.pdf> at 15 June 2013.
20
Corporations Act 2001 (Cth) s 180.
21
Karen Wheelwright, 'Some Care, Little Responsibilty? Promoting Directors' and Managers' Legal Accountability for Occupational
Health and Safety in the Workplace' (2005) 10(2) Deakin Law Review 470, 473 to 474.
22
Corporate govenance is defined as ‘the framework of rules, relationships, systems and processes within and by which authority is
exercised and controlled in corporations. It encompasses the mechanisms by which companies, and those in control, are held to
account…corporate governance influences how the objectives of the company are set and achieved, how risk is monitored and
assessed, and how performance is optimised’: ASX Corporate Governance Council, Corporate Governance Principles and
Recommendations with 2010 Amendments 2nd Edition (2010) p 3
<http://www.asxgroup.com.au/media/PDFs/cg_principles_recommendations_with_2010_amendments.pdf> at 15 June 2013.
23
See generally Karen Wheelwright, 'Some Care, Little Responsibilty? Promoting Directors' and Managers' Legal Accountability for
Occupational Health and Safety in the Workplace' (2005) 10, 2 Deakin Law Review 470; Robin Stewart-Crompton, Barry Sherriff and
Stephanie Mayman, Commonwealth, National Review into Model Occupational Health and Safety Law. First Report to the Workplace
Relations Ministers’ Council (2008) Chapter 8.
19
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This paper will consider and critically evaluate the effectiveness of the duty under section 27 of the WHS Act,
covering the following areas:

a. who owes the duty;

b. to whom is the duty owed;

c.

to content of the duty;

d. how the duty effects the composition and functions of the board; and

e. prosecution and penalties.

II

WHO OWES THE DUTY?

The Advisory Panel

24

made it clear that all persons who had oversight and overall responsibility for the
25

decision making within an organisation should have a duty to ensure that it complied with its obligations .
However, there was much controversy over how to define the class of persons that should be held
responsible.

State and territory legislation described the duty holders in various ways, including:


‘officers’ as defined by the Corporations Act ;



‘director or a person concerned in the management of a corporation’ ;



‘director, manager, secretary or any other officer’ ;



directors ;



an appointed ‘responsible officer’ ;



an ‘executive officer’, which was defined as a person concerned with, or who takes part in, the

26

27

28

29

30

31

corporation’s management ;

24

Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. Second Report to the Workplace Relations Ministers’ Council (2009) paragraph 23.140.
25
Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. Second Report to the Workplace Relations Ministers’ Council (2009) Recommendation 86.
26
Occupational Health and Safety Act 2004 (Vic) ss 144 and 145; Work Health Act 1986 (NT) s 180.
27
Occupational Health and Safety Act 2000 (NSW) s 26.
28
Occupational Safety and Health Act 1984 (WA) s 55.
29
Workplace Health and Safety Act 1995 (Tas) s 53.
30
Workplace Health and Safety Act 1995 (Tas) ss 10 and 11.
31
Workplace Health and Safety Act 1995 (Qld) s 167.
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an ‘officer’ (member of the governing body or executive) or an employee of the administrative unit
32

(public service) .
The WHS Act adopted the definition of ‘officer’ from the Corporations Act, because it was well known and
33

34

clearly defined . It was also said to cover those who make the key decisions and provide leadership .
The duty under section 27 of the WHS Act applies to ‘officers’ of both companies and unincorporated
associations, as well as ‘officers’ of the Commonwealth or a public authority. The duty does not extend to
35

partnerships and volunteers .

As noted by Sheriff, the officers' duty is targeted at developing an organisational culture and values that are
36

aimed at ensuring health and safety, and accountability from the top down . This approach aligns with the
definition of ‘officer’ under the Corporations Act, which is directed at those persons making the high level
37

decisions within a corporation; rather than persons who are in control of the day to day management .

Relevantly however, the duty also extends to individuals within unincorporated associations, the
Commonwealth and government bodies, recognising that health and safety matters are of primary
importance to, and affect any business or undertaking.

A

Who is an Officer?

‘Officer’, in relation to a corporation, under the Corporations Act includes:


a director or secretary of a corporation;



a person who makes or participates in making decisions that affect the whole or a substantial part of
the business of the corporation;



a person who has the capacity to affect significantly the corporation’s financial standing;



a person in accordance with whose instructions or wishes the directors of the corporation are
accustomed to act (excluding advice provided in the proper performance of functions in the person’s
38

professional capacity) .

32

Occupational Health, Safety and Welfare Act 1986 (SA) ss 4 and 59C.
Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. Second Report to the Workplace Relations Ministers’ Council (2009) Recommendation 86.
34
Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. Second Report to the Workplace Relations Ministers’ Council (2009) paragraph 23.115.
35
Work Health and Safety Act 2011 (Cth) ss 4 and 34.
36
Barry Sheriff, Safe Work Australia, Promoting Effective Health and Safety Leadership Using the Platform in the Model Work Health
and Safety Act (2011) <www.safeworkaustralia.gov.au> at 13 July 2013.
37
See for example Kirk v IRC; Kirk Group Holdings Pty Ltd v WorkCover Authority of New South Wales [2010] HCA 1.
38
Corporations Act 2001 (Cth) s 9.
33
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39

It also includes a receiver, administrator, liquidator or a trustee .

Similarly, officer of an entity that is not incorporated means:


a partner in a partnership (although, partners are expressly excluded from the duty under section 27
of the WHS Act);




an officer of an unincorporated association;

a person who makes or participates in making decisions that affect the whole or a substantial part of
the business of the entity;



40

a person who has the capacity to affect significantly the entity's financial standing .

An interesting point to note is that the WHS Act makes it clear that an officer or a member of an
unincorporated association may only be found liable for a breach of the duties of officers, workers or other
41

42

persons at a workplace ; not the duties of a PCBU . Therefore, the duty under section 27 of the WHS Act
actually limits the liability of officers of an unincorporated association; comparable with that of officers of a
corporate entity. This is fair and reasonable. No such limitation applies to natural persons, partners

43

or

public entities who are employers.

Sections 247 and 252 of the WHS Act provide that a person who makes, or participates in making, decisions
that affect the whole, or a substantial part, of a business or undertaking of the Commonwealth or a public
authority, is an officer of the Commonwealth or the public authority for the purpose of the WHS Act.
44

Ministers are expressly excluded from the definition . This adopts the language of the Corporations Act, but
is adapted to the specific circumstances of government and public authorities.

1

Directors and Secretary

A company search will generally reveal who are the current and former directors and secretary of a
45

corporation. However, in the case of Inspector James v Ryan , the NSW Industrial Relations Commission
confirmed that, despite what is recorded on the company register, a ‘director’ must be properly appointed. In
that case, the CEO of the parent company was also nominally appointed as a director of each of its
subsidiaries. Ryan had no active role to play on the board of the subsidiary, Dekorform, and was not validly
appointed in accordance with its constitution; he was therefore not a ‘director’ for the purpose of the
Occupational Health and Safety Act 2000 (NSW) (NSW Act).
39

Corporations Act 2001 (Cth) s 9.
Corporations Act 2001 (Cth) s 9.
Work Health and Safety Act 2011 (Cth) ss 27, 28, 29 and 34(3).
42
Work Health and Safety Act 2011 (Cth) s 34(2).
43
Work Health and Safety Act 2011 (Cth) s 5(3).
44
Work Health and Safety Act 2011 (Cth) s 247.
45
[2009] NSWIRComm 215.
40
41
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Like the definition of 'officer', ‘director’ under section 9 of the Corporations Act extends to a person who acts
46

in that position or in accordance with whose instructions and wishes the directors are accustomed to act .

The duties of directors and secretaries under the Corporations Act are imposed on the premise that a
director or secretary is in a fiduciary relationship with the shareholders; although not all directors’ duties
47

under the Corporations Act are of a fiduciary nature . Directors and secretaries of a corporation are not
however in a fiduciary relationship with workers and or other persons. Nevertheless, health and safety
issues are of utmost importance and can result in serious illness, injury, or even death. It is therefore
necessary that the ‘controlling minds’

48

of an entity are required to ensure compliance with health and safety

49

standards in carrying out their duties .

2

Other Officers

The definition of ‘officer’ under the Corporations Act also extends to de facto and shadow directors. This
extension has been quite controversial, given the potential broad reach and the high standard required by
section 27 of the WHS Act.
Submissions were made to the Advisory Panel to the effect that imposing the definition of ‘officer’ under the
Corporations Act, rather than limiting the definition to ‘directors’ or ‘executive officers’, may extend the
50

obligation to senior management , for example human resources and occupational health and safety
officers. This approach was criticised for placing an unnecessary burden on such individuals.

Despite the broader scope of the duty to exercise due diligence, it is unclear why the adoption of this
definition caused so much concern, given that the term was already used to impose liability in states such as
Victoria and an even broader definition was applied in states such as NSW, which covered a ‘person
concerned in the management of a corporation’. In the Powercoal case the definition under the NSW Act
was said to extend to managers at ‘many levels’ and was ‘not confined to matters performed by directors or
51

managing directors of a company’ .

46

Corporations Act 2001 (Cth) s 9.
Robert P Austin and Ian M Ramsay, Ford’s Principles of Corporations Law, online edition (2011) paragraph 8.014; Corporations Act
2001 (Cth) s 180.
48
[2010] NSWIRComm 116, 218.
49
See for example DPP v Orbit Drilling Pty Ltd [2010] VCC 417, 35, where the Court noted that behind every policy is a person whose
health and safety must be protected.
50
See for example ACCI, Sub No. 136 to the Department of Education, Employment and Workplace Relations, National Inquiry into
Model Occupational Health and Safety Laws, July 2008, Part 8.6.
51
Morrison v Powercoal Pty Ltd & Anor [2004] NSWIRComm 297, 41.
47
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(a)

De facto Director

De facto directors include both those persons who make or participate in making decisions that affect the
whole or a substantial part of the business of the entity, and persons who have the capacity to affect
52

significantly the entity's financial standing .
53

SWA’s Guideline on the WHS Act officers' duty notes that case law has not defined what is a ‘substantial
part’ of the business, but relevant considerations include the degree to which that part of the business
contributes to the revenue of the business and is significant to the reputation of the business, whether that
part of the business is considered a core part of the business, the proportion of personnel engaged in that
part of the business and whether those who manage that part of the business make significant strategic or
54

policy decisions . That Guideline is not legally binding, but will likely be persuasive.
SWA’s Guideline

55

also notes that a person who has the capacity to significantly affect the financial standing

of an entity includes someone involved in the financial management of the corporation (i.e. CFO) or who is
involved in decisions relating to significant investments or projects.
A notable example of a de facto director, is the James Hardie litigation where Mr Shafron, the company’s
legal counsel and Mr Morley, the company’s Chief Financial Officer, were both found to be ‘officers’ of the
company because they had repeatedly participated in decisions beyond the administrative arrangements
56

and provided advice and information to the board on which the board acted .

Given that the decisions must affect the whole or a substantial part of the business, the definition could not
include those persons who have influence over only one aspect of the business' operations that is not
substantial, such as health and safety, or human resources officers.

(b)

Shadow Directors

Shadow directors only apply to corporations and include persons in accordance with whose instructions or
57

wishes the directors of the corporation are accustomed to act .
58

The leading case on the definition of shadow director is Chameleon Mining NL v Murchison Metals Ltd ,
where the Federal Court said at paragraphs [94] to [98]:

52

Corporations Act 2001 (Cth) s 9.
Safe Work Australia, Interpretive Guideline – Model Work Health and Safety Act The Health and Safety Duty of an Officer under
Section 27 (2011) <www.safeworkaustralia.gov.au> at 12 July 2013.
54
See also WorkSafe Victoria, Prosecution of an offence under an act and/or a Regulation (2005)
<http://www.worksafe.vic.gov.au/__data/assets/pdf_file/0005/10598/compliance_policy_summary.pdf> at 15 June 2013.
54
[2010] FCA 1129, which applies a similar test.
55
Safe Work Australia, Interpretive Guideline – Model Work Health and Safety Act The Health and Safety Duty of an Officer under
Section 27 (2011) <www.safeworkaustralia.gov.au> at 12 July 2013.
56
Morley v ASIC (2010) 247 FLR 140; 274 ALR 205; Shafron v ASIC (2012) 286 AALR 612, which related to a breach of the
Corporations Act 2001 (Cth) s 180.
57
Corporations Act 2001 (Cth) s 9.
58
[2010] FCA 1129; see also Buzzle Operations Pty Ltd (in liq) v Apple Comupter Australia Pty Ltd (2010) 238 FLR 384.
53
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…the purpose of the definition is to identify the persons, other than professional advisors, who have
real influence or control over the corporate affairs of the company…[it] only requires that, as and
when the Board is instructed or directed, it is accustomed to act in accordance with the shadow
director’s instructions or wishes.
59

However, the definition requires ‘acts’ over a period of time, rather than one individual act .

The express exclusion of those persons who are providing advice in the proper performance of their
functions will necessarily exclude persons who provide discrete advice and do not influence broader
decisions within the organisation.

3

Excluded Persons

60

Section 27 of the WHS Act expressly excludes partners of a partnership and volunteers . The WHS Act
61

also generally excludes voluntary associations from liability as a PCBU .
62

Partners and volunteers are not excluded from the duty applied to workers under the WHS Act . The
standard applied to workers to exercise ‘reasonable care’ is lower than the standard of due diligence

63

and

64

the penalty for a breach of a duty by an officer is higher than that for an individual .
The Advisory Panel had recommended that ‘officers’ of a partnership should be covered by the officers’ duty
65

under the WHS Act . The Occupational Health and Safety Act 2004 (Vic) (Victorian Act) includes partners
66

of a partnership .

The exclusion of partners was not explained by SWA. However, partners are most likely excluded from the
67

officers' duty because, unlike unincorporated associations , they may be prosecuted directly for any breach
by the partnership of the primary duties under the WHS Act. In fact, section 5(3) of the WHS Act makes it
clear that the partners are liable if the partnership commits an offence.
68

Volunteers are also excluded from the definition of ‘officer’ under the Victorian Act . ‘Volunteer’ is defined
as a person who is acting on a voluntary basis (irrespective of whether the person receives out-of-pocket
69

expenses, such a travel or meal expenses) .
59

Chameleon Mining NL v Murchison Metals Ltd [2010] FCA 1129, 94 to 98.
Work Health and Safety Act 2011 (Cth) ss 4 and 34.
Work Health and Safety Act 2011 (Cth) s 5(7).
62
Work Health and Safety Act 2011 (Cth) s 34(3).
63
Work Health and Safety Act 2011 (Cth) s 28.
64
Work Health and Safety Act 2011 (Cth) ss 31 to 33.
65
Robin Stewart-Crompton, Barry Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health
and Safety Law. First Report to the Workplace Relations Ministers’ Council (2008) paragraph 8.4; Robin Stewart-Crompton, Barry
Sherriff and Stephanie Mayman, Commonwealth, National Review into Model Occupational Health and Safety Law. Second Report to
the Workplace Relations Ministers’ Council (2009) parapraph 23.128.
66
Occupational Health and Safety Act 2004 (Vic) s 145.
67
Work Health and Safety Act 2011 (Cth) s 34(2).
68
Occupational Health and Safety Act 2004 (Vic) s 145(5).
60
61
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The Advisory Panel noted that volunteers may be excluded from liability in order to avoid deterring
70

volunteers’ offering their time, which was of great benefit to the public . However, the Advisory Panel also
noted that volunteers are involved in making the key decisions within organisations that may cause high risk
71

to workers and others, such as organisations working with drug and alcohol affected individuals . The
Advisory Panel concluded that volunteers should be liable, but only for a category one offence, involving
72

recklessness . SWA did not adopt this recommendation.

The exclusion of volunteers from liability as an officer reduces the protection otherwise afforded by the WHS
Act; but when weighted against the benefits to the community and the fact that volunteers are required to
take ‘reasonable care’ for their own health and safety and the health and safety of others affected by their
73

acts or omissions , their exclusion from the officers' duty is appropriate.

B

Middle Management

Often middle management or an employee contribute to, or cause, a breach of work health and safety laws;
74

sometimes despite the best efforts of the Board in setting up safety systems and procedures . However,
this does not mean that the officers' duty should extend to middle management.

Under the old Occupational Health and Safety Act 1985 (Vic), liability extended to anyone concerned in the
75

management of the body corporate , which could include everyone at a supervisory level, whether or not
they were involved in the decisions ordinarily reserved for directors or officers. That definition was removed
76

77

following the Maxwell review in 2004 , when a duty was imposed on officers to exercise reasonable care ,
rather than holding an officer/manager liable where they engaged in wilful negligence.

The fact that the officers’ duty under section 27 of the WHS Act is a positive duty that pertains to governance
issues means that it should be limited, so as not to unnecessarily burden those persons who do not have the
capacity to influence the overall governance of the organisation. Generally, middle management’s role is
78

clearly distinct from governance .
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The definition of officer under the Corporations Act, and as extended by the WHS Act, sufficiently captures
79

those persons involved in governance .

C

Dialogue with Management

The duty under section 27 of the WHS Act necessarily requires open and consistent communication with
middle management and sometimes workers, to ensure that those persons in charge of the day to day
operations are complying with the practices and processes set up to ensure health and safety.
80

There are specific duties requiring a PCBU to consult with workers in relation to health and safety matters ,
81

and officers are required to exercise due diligence to ensure the company’s compliance with that duty .
Workers also have a duty under the WHS Act to cooperate with any reasonable policy or procedure of the
82

PCBU in relation to health and safety . Case law supports the view that workers (particularly senior
83

management) are required to assist the board .

The interaction between officers, management and workers that is instilled by the duty under section 27 of
the WHS Act and related obligations sets up a clear process to achieve the objects of the WHS Act

84

and

mechanisms for achieving good corporate governance.

III

TO WHOM THE DUTY IS OWED

The duty under section 27 of the WHS Act is for the benefit of workers and others affected by the business
85

or undertaking .
Directors’ and officers’ duties under the Corporations Act are aimed at the protection of shareholders’
interests. In particular, section 181 of the Corporations Act imposes a duty on directors to discharge their
duties in good faith and in the best interests of the corporation. The best interests of a corporation have
been linked to shareholders’ interests, having been defined in the case of Greenhalgh v Arderne Cinemas as
86

‘the corporators as a general body’, rather than ‘the company as a commercial entity’ .

Whilst the WHS Act extends beyond corporations, the interests of workers and other persons

87

may be in

direct conflict with the interests of shareholders and the duties under the Corporations Act. For example, in
determining what is ‘reasonably practicable’ under the WHS Act, it is only after assessing the other relevant
factors, including the extent of the risk and available ways of eliminating the risk, that the PCBU may

79
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consider whether the cost of risk management is grossly disproportion to the risk. Cost would however be
the primary interest for shareholders.

Nevertheless, in the long term, it has been reported that bad work health and safety practices may have a
significant impact on the overall viability of a corporation, through decreased productivity, higher workers’
88

compensation premiums, penalties for breach of health and safety legislation and adverse publicity .
In 1989, a Senate Standing Committee recommended that the ‘companies legislation be amended to make it
clear that the interests of a company’s employees be taken into account by directors in administering the
89

company’ . This did not however eventuate.

Unlike Australian corporations law, the United Kingdom Companies Act 2006

90

provides that the duty of

directors to act in good faith requires consideration of what ‘would be most likely to promote the success of
the company for the benefit of its members as a whole’ having regard to several matters, relevantly including
the interests of employees of the company and the impact upon the community and the environment.

Despite the lack of specific recognition of other stakeholders’ rights in Australian company law, there does
appear to be a shift in the thinking of at least some directors towards a more holistic approach to decision
91

making . In 2008, 87.3% of Australian directors surveyed reported that increasing employee morale was
important to them as a director and 94.3% said that directors’ duties allowed them to take account of the
interests of other stakeholders; employee interests being ranked third, after shareholders’ interests and the
92

interests of the company .

Clark notes that:

The concept of shareholder primacy, and the concomitant insistence that the only real purpose of the
corporation is to deliver shareholder value…is corrosive of any effort to realise the deeper values
93

companies are built upon…and the broader set of relationships they depend upon for their success .

This is certainly true in reflecting upon the long term value that can be gained from ensuring safe work
practices.

Australia is clearly a long way from recognising broader interests as equal to shareholders interests, but the
imposition of the due diligence obligation under section 27 of the WHS Act must shift this balance somewhat,

88
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at least in terms of the decisions pertaining to eliminating or minimising risks to health and safety. However,
that is not to say that shareholders’ interests are not protected.

IV

CONTENT OF THE DUTY

The duty under section 27 of the WHS Act imposes a positive and separate duty on officers to exercise due
diligence.

One of the key reasons expressed by the Victorian Government for not adopting the WHS Act was the
94

disproportionate financial cost , including the costs associated with the officers due diligence requirement,
95

which was ranked the second largest cost of the implementation process .

Traditionally, both the WHS Act and corporations law have prescribed general obligations, which allow
flexibility for duty holders to adopt a suitable approach to managing risk, within the structure of their
96

organisation . It has however been argued that the obligations under section 27 of the WHS Act set too
97

higher standard and are rigid, imposing an unnecessary burden, particularly on smaller businesses .

A

Due Diligence

1

Due Diligence Compared to Other Standards

The Explanatory Memorandum to the WHS Bill notes that:

these provisions [section 27 of the WHS Act] reflect a deliberate policy shift away from applying
‘accessorial’ or ‘attributed’ liability to officers…the positive duty requires officers to be proactive and
means that officers owe a continuous duty to ensure compliance with duties and obligations…

98

The Advisory Panel’s first report noted that officers are in a position more senior to workers and should be
99

held to a higher standard of care than ‘reasonable care’ . The second report of the National Review noted
that ‘reasonable care’ (as required of a worker and an officer under state laws
94

100

) may only require enquiries
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and action in relation to what is known or ought to be known by them about particular circumstances

101

. The

positive obligation to exercise due diligence is a greater standard than reasonable care, but was thought to
be appropriate in the context of an officer’s position of seniority. Given the purpose of providing a suitable
governance framework for the exercise of health and safety duties

102

, this approach clearly has merit.

By comparison, the Occupational Safety and Health Act 1984 (WA) (WA Act) imposes an even more limited
duty on officers than ‘reasonable care’, relying on the consent or connivance of the duty holder

103

. The

limitations of this approach were highlighted in the case of Oxford Cold Storage Co Pty Ltd and Fleiszig

104

,

where the company and its director, Mr Fleiszig, were prosecuted under the old Victorian Occupational
Health and Safety Act 1985 (which was in similar terms to the WA Act). In that case, the employees had
reported feeling unpleasant to Mr Fleiszig, who reported it to the general manager, but did nothing further.
The employees had carbon monoxide poisoning. On appeal, the Supreme Court reversed a finding that
Fleiszig was liable. Kellam J expressed the view that liability required ‘full knowledge of the essential facts
which made what was done an offence’

105

. This is clearly an unsatisfactory approach.

On the other hand, it is a big task to require that each and every officer of an entity exercise due diligence.
Perhaps a model such as the previous Tasmanian Act, which allowed an entity to appoint a ‘responsible
officer’ to take charge of this duty

106

, is more appropriate. That approach was however criticised by the

ACTU, who claimed that it allowed ‘a responsible officer who does not have complete control of a workplace,
and therefore overall budgetary control to make decisions about OHS’

107

. A collaborative approach is better.

The due diligence approach is also consistent with previous case law, whereby corporate entities have been
held liable for the acts of its employees, despite having clear programs and processes in place to manage
risk

108

. If the entity is to be held liable, surely the controlling mind(s) of the entity should be liable. This

approach emphasises the importance of work health and safety matters and provides a credible and
transparent method of ensuring that PCBUs’ obligations are met, through good corporate governance.

2

What is Due Diligence?

There is no case law under the WHS Act defining the scope of due diligence.
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103
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The Advisory Panel noted that the positive duty requires an individual to be ‘actively engaged in the
governance of the corporation’, to ensure that the PCBU complies with its obligations

109

.

The duty of due diligence, as set out in section 27(2) of the WHS Act specifically requires an officer to:


develop clear reporting lines to keep up to date with knowledge of work health and safety matters
within the business;



understand the hazards and risks associated with the business;



put in place mechanisms for controlling risks; and



verify that those processes are implemented

SWA’s Guideline

111

110

.

notes that due diligence is threefold and requires technical, situational and strategic

knowledge of work health and safety matters within the business. The information may be collected by
others, including senior management or experts, but must be analysed by the officer. As noted above, this
requires active dialogue with management and employees and a proactive hands-on approach, albeit from a
high level perspective.

The duty which is probably closest to the positive duty under the WHS Act is that under the NSW Act. Under
section 26 of the NSW Act, a director or a person concerned in the management of a corporation was liable
for a breach by the corporation unless that individual satisfied the Court that they were either not in a position
to influence the conduct of the corporation in relation to the contravention, or being in such a position they
exercised all due diligence to prevent the contravention by the corporation. NSW has had considerably more
reported prosecutions of officers/managers than other states and territories; although it is not clear that this
is because of the nature of the duty.

Due diligence was not defined in the NSW Act, unlike under section 27 of the WHS Act. Case law is also
somewhat unclear as to what this standard requires.

In the case of Inspector James v Ryan

112

, the Commission found that it was not realistic to require the ‘chief

executive officer of a large and disparate group of companies which operates internationally to take steps to
ensure that he be informed [of the operation of the sawing machine in question]'. Rather, the Commission
found that, if Ryan was a director,

109
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110
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unless he had been alerted to any particular difficulty, including the failure of senior personnel
operating the Dekorform business to comply with occupational health and safety obligations, it would
have been unnecessary and inappropriate for him to have become involved

This was in contradistinction to the case of Inspector Kumar v Ritchie

113

.

114

, where the Commission found that,

whilst not required to be involved in the day to day operations in a ‘hands-on’ way, Ritchie, who was located
offshore in New Zealand, was required to ensure that a company policy was adopted, that safety audits were
conducted and that there were effective reporting lines and ‘recommendations from those with expertise’ in
relation to the cleaning of chemical tanks.

In the Bata decision

115

(a Canadian case), which involved a chemical leak causing damage to the ground

and potentially the ground water, Thomas Bata (the CEO and chairman) was found to have met his
obligation of due diligence, whilst other directors were found not to have discharged their duty. Relevantly,
Mr Bata had a technical advisory committee commissioned to investigate the company’s compliance with
environmental responsibilities, ensured that mechanisms were in place to bring environmental risks to his
attention and completed a walk around the office once or twice a year. This is more akin to the standard
imposed in Kumar v Ritchie

116

.

The National Review noted the limited case law dealing with the issue of what is due diligence and
determined that due diligence should be expressly defined in the legislation
adopt the high water mark (consistent with the Ritchie

118

and Bata

119

117

. The WHS Act appears to

decisions), requiring that each director

keep appraised of health and safety issues, appreciate the nature of the risks in the specific business and
ensure that there are processes and procedures in place to manage risks, which are utilised. There may
however be some flexibility in these obligations which will be borne out in future case law, as discussed at
section C below.

B

What about Actual Knowledge or Negligence?

As noted above, many state and territory Acts relied upon accessorial liability and actual knowledge of the
offending conduct in order to hold an individual officer or manager liable for the company’s breach

120

.

In support of imposing a positive obligation on directors, the Maxwell review had noted that directors should
not be held liable unless they had actual knowledge of the breach

113

121

.
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The ACCI also repeated the recommendations of the CAMAC report titled Corporate Liability for Corporate
Fault in its submissions to the Advisory Panel dated July 2008

122

, stating that directors and officers should

only be held liable where they have ‘personally helped in or been privy to that misconduct’, including
because holding directors personally liable for the acts of a corporation ‘does not sit well with the Australian
preferred governance model of boards constituted by a majority of non-executives’; presumably because
such persons do not have a hand in the day to day running of the business

This approach was not adopted by the Advisory Panel

124

123

.

or the WHS Act. Rather, the duty of due diligence

rests on the presumption that all officers have some capacity to exercise influence or control over the
activities of the business. As noted by Walker, this

encourage[s] an approach that considers the immediate cause of safety breaches...[and does not]
enable managers in large companies to put cursory ‘paper systems’ of OHS management in place,
and blame supervisors or employees for the failure to implement them

125

.

A company cannot simply pass blame onto those involved in the day to day running of the business

126

, it

must be held accountable – and so should those who govern the entity. It is necessary to ensure
compliance with the spirit of the WHS Act that a culture of safety is enforced from the top down

127

, rather

than merely requiring that an officer exercises reasonable care in respect of matters that are specifically
drawn to their attention.

C

Reasonable Steps

The WHS Act requires that ‘reasonable steps’ are taken to fulfil the due diligence requirements, but does not
define what constitutes ‘reasonable steps’. SWA noted that case law should be relied upon in relation to the
standard of care

128

.

The Explanatory Memorandum to the WHS Bill provides that the ‘…standards should relate to the position
and influence of the officer within the PCBU’

129

. Presumably this goes to what are ‘reasonable steps’ and

requires consideration of the person’s position.
Similarly, SWA’s Guideline notes that:
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...what is reasonable will depend on the circumstances, including the role and influence able to be
exercised by the individual officer

130

.

This appears to pick up the standard under the NSW Act, which allowed a director to avoid liability where ‘he
or she was not in a position to influence the conduct of the corporation in relation to its contravention’

131

.

This defence has however been narrowly interpreted and would likely be even narrower under the WHS Act,
where there are specific requirements to be met by all officers in exercising due diligence.

For example, in Inspector Kumar v Ritchie, the NSW Commission found that
all directors are capable of influencing the actions of the corporation…there may be situations where,
for a variety of reasons, a director was not able to influence the conduct of the corporation.
Hypothetical examples are of necessity artificial but it is not beyond the realms of possibility that a
director may have been in a minority of the Board in urging a more costly but effective system of
safety…at the relevant time the director was on leave of absence or suffering from some disability
when a particular policy decision was taken…

132

If this approach is followed, which is likely given the nature of the express duty under section 27 of the WHS
Act, all officers must actively exercise due diligence, except to the extent that they are incapacitated.
The Explanatory Memorandum to the WHS Bill expressly notes that ‘where the officer relies on the expertise
of a manager or other person, that expertise must be verified and the reliance must be reasonable’

133

.

Whilst some reliance may be placed on experts, the case law is also clear that each director must carefully
consider the information and satisfy themselves that the safety systems are effective. For example, in the
case of Inspector Alderd v Herbert the Commission found that the directors

were entitled to rely on others who possessed the relevant experience and expertise but only if they
satisfied themselves that those other persons...could discharge and were discharging that function.
An occasional site inspection and an otherwise passive role adopted by the defendants in relation to
safety issues does not and cannot amount to reliance on others for the purpose of successfully
establishing a defence

130

134

.
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131
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133
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There are however circumstances where reliance may be reasonable. For example, in Kirk, Heydon J
(dissent) stated

it is absurd to have prosecuted the owner of a farm and its principal on the ground that the principal
had failed property to ensure the health, safety and welfare of his manager, who was a man of
optimum skill and experience – skill and experience much greater than his own – and a man whose
conduct in driving straight down the side of a hill instead of on a formed and safe road was
inexplicably reckless

135

.

By including the words ‘reasonable steps’ the standard must allow some flexibility. For example, it may be
reasonable within a smaller entity for the directors to have a hands-on role and direct communication with
workers on a regular basis with little formality, but within a larger entity it may be more appropriate to have
more formal policies, delegations and reporting lines which could mean that the control and the reasonable
steps available to of an individual officer (particularly a de facto or shadow director) are limited in certain
circumstances. Nevertheless, every officer would be required to be familiar with health and safety issues,
adopt safety policies and procedures for consultation and carefully consider and assess the information
received.

V

COMPOSITION AND FUNCTIONS OF THE BOARD

In Daniels v Anderson

136

, the NSW Court of Appeal said:

…it would be unreasonable to expect every director to have equal knowledge and experience of
every aspect of the company's activities. Furthermore traditionally non-executive directors have been
appointed for perceived commercial advantage such as attracting customers or adding to the
137

prestige and status of the company

.

There was an average of three-quarters non-executive directors on the board of the top 300 companies in
2008

138

. Statistics show that non-executive directors spend on average of 22.1 hours per month performing

duties for each board on which they sat; with approximately 29% of time spent on strategy, 20% on
reviewing performance and 13% on risk oversight

139

. Whilst this demonstrates that even non-executive

directors spend considerable time on devising and reviewing strategies, presumably including health and
safety strategies, the limited amount of time that is dedicated to the board could not possibly allow time to
properly understand the health and safety issues, monitor the implementation of processes and procedures

135
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and verify that the provision and use of resources in relation to health and safety, in addition to other duties.
The directors may nevertheless be liable for a breach of section 27 of the WHS Act.

Further, not all board members have health and safety expertise, as highlighted by previous case law

140

Relevantly, the WHS Act requires ensuring both the physical and psychological welfare of employees

141

.

. On

the BHP Billiton board in 2012, 12 of the 13 directors had skills and experience in workplace health and
142

safety

. Whilst, at Coca Cola Amatil Ltd, work health and safety issues had been delegated to the

Compliance and Social Responsibility Committee, who were required to regularly report to the board on
compliance with legislation

143

. Despite delegation to a specialist team, the duty under section 27 of the WHS

Act requires that all directors understand and can assess work health and safety issues, which may be quite
complex. That is probably why 12 of the 13 directors on the BHP board have health and safety expertise.

Corporations case law indicates that the same standard may apply to both executive and non-executive
directors in exercising due care under the Corporations Act. For example, in the case of the Centro

144

, the

Court held at paragraphs [504] to [505]:
...non-executive directors failed to turn their mind to the omission and solely relied upon advice…No
non-executive director gave evidence that he gave any consideration or proper consideration to the
issue of disclosure…

Health and safety case law has taken a similar approach to Centro
Chevalley

145

. For example, in the case of

146

, the Court noted that it is for the legislature to create the offence, not for the court to determine

whether a distinction should have been made between managers and non-executive directors. In that case,
the quarry manager, the managing director and the chairman were all successfully prosecuted.

The duty under section 27 of the WHS Act has the potential to significantly impact upon those persons who
are appointed to a board of directors or senior management roles within an organisation. That is because,
the WHS Act requires that each and every ‘officer’ acquires and keeps up-to-date knowledge of work health
and safety matters and gains an understanding of the nature of the operations of the business.

140

Inspector James v Ryan [2009] NSWIRComm 215; Inspector Kumar v Ritchie [2006] NSWIRComm 323; Inspector James v Sunny
Ngai and Ors [2007] NSWIRComm 203.
141
Work Health and Safety Act 2011 (Cth) s 19.
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BHP Biliton, Annual Report 2012 (2012) page 114
<http://www.bhpbilliton.com/home/investors/reports/Documents/2012/BHPBillitonAnnualReport2012.pdf> at 15 July 2013.
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ASIC v Healey [2011] FCA 717; however see ASIC v Rich [2009] NSWSC 1229, 7196, where the Court said that non-executive
directors are not subject to the same standard as executive directors because the office held must be considered.
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VI

PROSECUTION AND PENALTIES

There have been very few prosecutions under state and territory work health and safety laws and no
prosecutions to date under the WHS Act

147

of officers and/or managers for failing to meet the requisite

standard. Johnstone reported that approximately 90% of prosecutions are against employers

148

. The lack of

prosecutions does not however mean that the legislation, in so far as it imposes duties on officers, is
ineffective. Rather, it may be due to the limited resources for prosecutions and the fact that contraventions
often involve the acts of many individuals and so it is easier to prosecute the corporation

149

.

Arguably, it will be easier to prosecute an individual for a breach of the duty under section 27 of the WHS
Act, when compared to previous state law, because the duty requires proactive steps and does not rely on
actual knowledge or negligence on the part of the officer, nor a contravention on the part of the corporation.
This does not however necessarily mean that prosecutions will increase.

A

The Nature of Proceedings

1

Criminal Versus Civil

Proceedings under the WHS Act against directors are ‘quasi’ criminal proceedings. There is no requirement
to prove mens rea

150

(except for category one offences, which require recklessness

the duty is a criminal offence and monetary penalties apply

151

), however a breach of

152

.

In the Chevalley case, the court explained that the reason the proceedings are criminal is

despite not being inherently wrongful, if left unregulated the activity would result in dangerous
153

conditions being imposed on vulnerable members of the community

.

In Orbit Drilling, the judge at first instance also noted that
behind every procedure designed to ensure plant and systems of work are safe…is a real
person…

154

This is different to the duty under section 180 of the Corporations Act, which is a civil penalty provision

147

155

.

There were cases heard in 2012 and 2013, however, these cases related to matters under the old state or territory legislation.
Richard Johnstone, "Safety, Courts and Crime, Working Paper 6", National Research Centre for OHS Regulation, 8 (2002) as cited in
Karen Wheelwright, 'Some Care, Little Responsibilty? Promoting Directors' and Managers' Legal Accountability for Occupational Health
and Safety in the Workplace' (2005) 10, 2 Deakin Law Review 470, 478.
149
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150
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As early as 1989, the Senate Standing Committee on Legal and Constitution Affairs report on directors’
duties under company law noted that directors should only be held criminally liable where they acted
fraudulently or dishonestly

156

. This approach is now adopted under the Corporations Act.

It may be that if civil proceedings were available under the WHS Act, more prosecutions would follow. Whilst
the criminal nature of proceedings offers less flexibility and makes it more difficult for the prosecution to
prove a contravention (beyond reasonable doubt), the objectives of the WHS Act

157

and the policy behind

imposing criminal liability for breach of work health and safety duties – that is, the potential serious
consequences of a breach – support the imposition of criminal liability.

Even if civil penalties were applied under the WHS Act, it would be very difficult for the Regulator to justify
bringing civil proceedings, given that proceedings are ordinarily only commenced where death or serious
injury has arisen

158

. Research indicates that ASIC has not effectively used the civil penalty provisions under

the Corporations Act due to political pressures

159

. The ineffective use or underutilisation of civil penalties in

work health and safety matters (if they were introduced) is likely to be even more profound.

2

Who may Bring Proceedings?

Under the WHS Act, an action may only be brought by the Regulator

160

, or an Inspector with the Regulator’s

161

authority

. If the Regulator does not bring proceedings within 12 months of an alleged offence, and a

person reasonably considers that a person had committed a category one or a category two offence
(causing serious injury or illness

162

), the person may make a written request to the Regulator to prosecute

The Regulator however retains the right to choose whether or not to prosecute

163

.

164

.

Otherwise, an affected individual has no power to seek redress for a breach of the WHS Act

165

, except

perhaps through the workers compensation scheme.

Under the Corporations Act, proceedings may only be commenced by ASIC for a declaration of
contravention of section 180 of the Corporations Act

156

166

. If a declaration of contravention is made, a

Senate Standing Committee on Legal and Constitutional Affairs, Commonwealth, Company Directors Duties Report on Social and
Fiduciary Obligations on Company Directors (1989) paragraph 13.5.
157
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158
WorkSafe Victoria, Prosecution of an offence under an act and/or a Regulation (2005)
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WorkCover, Compliance Policy and prosecution guidelines (2012) <http://www.workcover.nsw.gov.au> at 15 June 2013.
159
Michelle Welsh, 'Civil Penalties and Responsive Regulation: The Gap between Theory and Practice' (2009) 33(3) Melbourne
University Law Review 908, 910.
160
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161
Work Health and Safety Act 2011(Cth) s 230.
162
Work Health and Safety Act 2011(Cth) ss 31 and 32.
163
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164
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165
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[2009] NSWIRComm 215.
166
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pecuniary penalty may be ordered of up to $200,000
managing a corporation

167

and/or the court may disqualify the director from

168

.

However, even if no declaration is made, ASIC or the company may apply to the court for compensation for
any damages suffered as a result of the breach

169

and the corporation may intervene in proceedings for a

declaration of contravention that is issued by ASIC

170

. Individual shareholders, employees or others who

may be affected by the corporation’s breach cannot seek compensation.

The criminal nature of proceedings under the WHS Act limits the redress that may be offered to individuals.
If civil remedies were introduced, an affected worker may be able to seek compensation. However, this
would also seriously undermine the prosecution policy (to only prosecute the most serious offences

171

) and

the policy supporting the criminal nature of proceedings under the WHS Act. It may also lead to an
unnecessary encroachment on officers’ exercise of power.

3

Time Limits for Bringing Action

There are strict time limits within which action may be commenced under the WHS Act. Proceedings must
be brought within two years after the offence first came to the notice of the Regulator, or within one year of a
coronial report (except in limited circumstances where fresh evidence becomes available)

172

.

This is an extremely short period when compared to the six year time limit to commence action for breach of
the civil penalty provisions
Act

173

, and five years to commence criminal proceedings under the Corporations

174

.

There are also strong policy grounds for this limited timeframe, based on the criminal nature of proceedings
and the need to allow procedural fairness to alleged offenders in defending a charge

167

175

.

Corporations Act 2001 (Cth) s1317G.
Corporations Act 2001 (Cth) s 206C.
169
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170
Corporations Act 2001 (Cth) s 1317(3).
171
WorkSafe Victoria, Prosecution of an offence under an act and/or a Regulation (2005)
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172
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B

Evidence

The Stewart-Crompton report noted that:

As the effective prosecution of offences is critical for the ongoing enforcement of the OHS laws, we
consider that a natural person should not be entitled to rely on a right to silence to refuse to answer
questions during an investigation of breaches

176

.

Section 172 of the WHS Act provides that a person cannot use the defence of self-incrimination to refuse to
answer a question or provide information or a document to the Regulator or an Inspector. However, that
evidence may not be admissible in civil or criminal proceedings against that individual
apply under the Corporations Act

In the Kirk decision

177

. Similar protections

178

.

179

, the conviction was overturned, including on the basis that Mr Kirk was required to give

evidence for the prosecution in relation to the company’s breach in joint proceedings against himself and the
company. This was found to be contrary to the rules of evidence

180

.

Under the WHS Act, officers may be the key persons in a position to give evidence as to the corporation’s
compliance with its primary obligation
due diligence

C

181

and in turn, their own liability for a breach of the failure to exercise

182

. That is probably why officers are seldom prosecuted directly for a contravention.

Penalties

The WHS Act sets up a three tier penalty structure. The most serious offence, a category one offence

183

,

applies where a person has, without reasonable excuse, recklessly engaged in conduct that exposes an
individual to a risk of death or serious injury or illness

184

. A category one offence carries a maximum penalty

of $600,000 or five years imprisonment for an officer.

A category two offence

185

applies where a person’s failure to comply with his/her duty exposes an individual

to a risk of death or serious injury or illness. The maximum penalty for such offences is a fine of $300,000.

There is no requirement that anyone actually suffered an injury or illness in order to prosecute under the
WHS Act. Accordingly, a category three offence

186

applies where a person simply fails to comply with their

duty. The maximum penalty for such offences is a fine of $100,000.
176
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The penalties for officers are higher than those for individuals under the WHS Act, as is the standard of care.
This reflects the seniority of officers within the organisation.
There are however alternatives to prosecution. The Authority or an Inspector may also issue an improvement
notice under the WHS Act, to require that a person take certain steps to stop or prevent a contravention

187

.

The Authority may also issue a prohibition notice to remove an ‘immediate or imminent exposure to a
hazard’

188

. The failure to comply with an improvement notice may result in a penalty of $50,000 for an

individual

189

individual

190

and the failure to comply with a prohibition notice carries a penalty of $100,000 for an

.

In WHS Act proceedings, the Court also has broad powers to make orders, in addition to penalties, including
adverse publicity orders, which require the offender to publicise its contravention

191

, restoration orders

192

,

193

orders to undertake a work health and safety project (for example an education program )
workers to undertake training

194

. The Court may also order an injunction

, or an order for

195

.

Finally, the Regulator may accept enforceable undertakings, except for a category one offence

196

. These

often involve alternative penalties such as publicity or education programs. There are a couple of current
enforceable undertakings by officers posted on WorkSafe Victoria’s website
Queensland Regulator’s list of enforceable undertakings from 2008 to 2013

197

, but there are none on the

198

. The Regulator may bring

proceedings for breach of an enforceable undertaking and the Court may then order that the person comply
with the undertaking, order an applicable penalty for the contravention

199

and costs

200

.

Braithwaite and Ayres argue that ‘responsive regulation theory’ achieves the greatest compliance; whereby
there is a variety of sanctions and the harshest sanction (criminal liability) is used the least

201

. The ideal is to

ensure the greatest compliance at the least cost, and to foster self-regulation through predominantly
cooperative and non-confrontational approaches. Although there are no civil sanctions for breach of the
WHS Act duties, it is apparent that the Regulators have several less severe mechanisms available and that
these mechanisms are utilised.

186
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Prosecution policies in Victorian and NSW provide that the Regulators will only issue proceedings for the
most serious matters, where the evidence is sufficient and where it is in the public interest to commence
proceedings as a deterrent

202

. Most reported prosecutions relate to the death or serious injury of a worker.

It is therefore likely that the penalty provisions under the WHS Act are, at least objectively, effective.
Statistics also show that only 5.3% of working people in Australia had experienced a work-related injury or
disease, with 64% of injuries relating to sprains, strains or open cut wounds

203

. Whilst workplace injuries are

unavoidable, it is clear that serious injury or illness and death is not a common occurrence.
VII

CONCLUSION

It is necessary to have a separate and specific duty for officers under the WHS Act, because the duty
extends beyond corporate entities, to unincorporated associations, the Commonwealth and public authorities.

The duty under section 27 of the WHS Act aims to set up a corporate culture that encourages appropriate
attitudes and behaviours towards health and safety matters

204

. The definition of ‘officer’ adequately captures

those persons who are in a position to influence relevant decisions within an entity (including company
policies, programs and the allocation of resources) that should in turn encourage compliance throughout the
organisation.
The duty also imposes a fair balance between the interests of certain ‘officers’ and ensuring compliance, by
limiting liability (i.e. officers of unincorporated associations, partners and volunteers).

The due diligence standard is clearly set out in the legislation, which will make it easier for officers to ensure
compliance. There is however some flexibility in relation to what may constitute 'reasonable steps' in the
circumstances of the case. Reliance on others' expertise may only be used in limited circumstances, where
the officer has carefully considered the basis of the information received. Every officer must exercise a
degree of diligence. Whilst this sets a high bar, it ensures accountability and sets up the framework for a
corporate culture that is focused on ensuring health and safety.

Corporations law and corporate governance are generally focused on the rights of shareholders as a
whole

205

. There is little scope for consideration of workers interest. The duty under section 27 of the WHS

Act requires an officer to place workers’ rights at the forefront of their decision making, at least in relation to
matters that may impact upon health and safety. This reflects a shift in corporate governance practices, but
is necessary to ensure the objects of the WHS Act are achieved and is also likely to provide significant

202
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benefits for the entity as a whole (including shareholders) in the long term. This approach seems to have
been accepted by directors.

The duty under section 27 of the WHS Act may however affect those persons who are eligible or willing to
join a board, or take up senior leadership positions within an organisation, because every officer must be
familiar with, and understand both the physical and psychological health and safety issues within the
organisation.

There are strong policy grounds for only allowing the Regulator to take action for breach of section 27 of the
WHS Act and for the imposition of a criminal penalty regime; as opposed to a civil penalty regime. Those
grounds include the potential risks associated with a breach of the provision, which include death. It is
unlikely that a civil penalty regime would be appropriate or effectively utilised under the WHS Act.

Whilst there are very few prosecutions of officers under health and safety legislation, there are several
matters which may explain the lack of prosecution, including the alternative penalty regimes, the evidentiary
burden and the cost of proceedings. The Regulators do utilise alternate enforcement mechanisms and they
appear to offer an effective enforcement scheme, as evidenced by the small number of serious injuries in
workplaces.

The due diligence obligation promotes voluntary compliance, but may also make it easier to prosecute
officers, as required, when compared to previous state legislation.

Overall, the WHS Act officers' duty achieves an appropriate balance between ensuring the health and safety
of workers and other persons affected by a business or undertaking and allowing officers to carry out their
duties unimpeded. Although it is a higher standard than has been applied in the past, and despite the
inconsistencies with corporate laws, section 27 of the WHS Act appears to offer an effective corporate
governance mechanism.
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