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1

Executive summary

This submission is made jointly by Ms Susan Woodward, Mrs Sally Sievers and Ms Shelley Marshall
from the Centre for Corporate Law and Securities Regulation at The University of Melbourne. We
have been conducting a major, three year research project on accountability and corporate
governance in the not-for-profit context, and have based this submission on both the results of
the large scale empirical data collected for the project, and our previous research experience
(refer Appendix 1: Contact details and author information).
Our sole recommendation is for the establishment of a uniform regulatory regime for
incorporated associations.
We have suggested three different mechanisms to achieve this result (refer heading 7). From
these options, our preference is for introduction of a single, Commonwealth statutory regime
for all corporate bodies (that is, ‘for-profit’ companies, not-for-profit companies and
incorporated associations) by referrals of power from the States to the Commonwealth, along
the lines of what has been achieved for company regulation.
This option would:
•

ensure nationally consistent financial and other reporting obligations

•

remove the considerable difficulties faced by the growing number of (often small) notfor-profit organisations that wish to operate on a multi-State or national basis (refer 4.1
and the data discussed under heading 5)

•

enable national regulation by a specialist regulator – a specialist unit within the
Australian Securities and Investments Commission or a new, independent commission
such as that recommended by the Charity Definition Inquiry Report (refer heading 7.3)

•

facilitate the introduction of a specialist form of corporate entity and an appropriate fee
schedule for not-for-profit organisations generally

•

prevent ‘forum shopping’ (refer heading 4.2)

•

remove administrative duplication (refer heading 4.3)

•

draw on the best features of the incorporated associations experience and ensure that
the key aims behind NSW Associations Incorporation Act 1984 would still be met.

In this submission we have outlined relevant data from our project to support our call for a
uniform system (refer heading 5). Of particular note, is data on organisational size and the
reasons why a company structure was chosen instead of an incorporated association. This data
shows that it cannot be assumed that it is only the large not-for-profits that chose company
registration. We explain why it is not just a simple matter of directing large associations to
migrate to the Corporations Act regime as is mooted on pages 9-10 of the Consultation Paper
(refer heading 5.2).
While the associations incorporations legislation has served the not-for-profit sector well, after
almost a decade of experience the NSW review is timely. Accountability and good corporate
governance are concerns that also touch the not-for-profit sector. In order to continue to
provide an effective framework to support the economically and socially significant contribution
not-for-profit organisations make to the community, it is essential that there is now a uniform
legislative approach. We therefore urge the Office of Fair Trading to convene a meeting of State
regulators to pursue this goal.
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Basis for submission

The authors of this submission – Ms Susan Woodward, Mrs Sally Sievers and Ms Shelley Marshall –
are making this submission in their capacity as members of the Centre for Corporate Law and
Securities Regulation at The University of Melbourne. This submission is based on research
conducted during a major, three year research project, titled “Accountability and Corporate
Governance in Not-for-profit Companies”, and previous research experience (refer Appendix 1:
Contact details and author Information).
2.1

Accountability and corporate governance project

The not-for-profit (NFP) accountability and corporate governance project (the Project) is a
collaborative research project funded by the Australian Research Council and conducted by the
Centre for Corporate Law and Securities Regulation at The University of Melbourne, with ‘inkind’ support from Philanthropy Australia Inc.1 The principal aim of the Project is to examine
the appropriateness of existing corporate legal frameworks as they apply to NFP companies.
Whilst the project focuses on NFP organisations incorporated as companies limited by guarantee,
its findings have implications for the regulation of NFP organisations generally, including
incorporated associations.
We have conducted the first national, large scale survey of NFP companies. During 2002, a
detailed survey was sent to the Chief Executive Officer of all registered companies limited by
guarantee. Over 1,700 completed replies were received. Of relevance to this submission,
questions were asked about:
•

organisational size and profile - for example, is it only large NFP organisations that
register under the Corporations Act;

•

why a company limited by guarantee was chosen as the legal structure rather than an
incorporated association;

•

if the company structure had been successful;

•

what type of information should be disclosed and to whom (in particular, what
information should appear on a public register); and

•

who the most appropriate regulator is for NFP organisations.

The Project is in its final stage. Analysis of data from the survey and a full report will be
completed by the end of this year.
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Background
3.1

Importance of the sector

As the Office of Fair Trading would be aware, the Australian NFP sector plays a vital role in our
society. In economic terms alone:
•

Australians give $2.8 billion annually to NFP organisations

•

NFP institutions contribute 4.7% of GDP and account for 6.8% of total employment; and

•

NFP institutions add more to GDP than the mining industry.2

1

Philanthropy Australia is the national membership organisation for grant-making trusts and foundations. Its
mission is to promote and protect the interests of family, private, corporate and community giving in
Australia. See http://www.philanthropy.org.au/
2
See “Non-profit Institutions Satellite Account”, ABS Cat No 5256.0 released 28 November 2002.
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The NFP sector relies on several sources for funding. Accountability is vital for the sector so it
can maintain the confidence of both government and non-government grant makers and the
public. In 1995, the Industry Commission (in its major inquiry into charitable and related
organisations) identified accountability as a key issue for the sector:
“[NFP] supporters and the general public expect and are entitled to information about the
finances and operations of CSWOs [community social welfare organisations] in return for
their donations, voluntary activities and taxation exemptions and concessions. Improved
confidence that funds are being used appropriately by CSWOs can potentially increase the overall
fundraising resources available to the sector.”3

Although much needed reforms for small business have been introduced over recent years, more
needs to be done for NFP organisations especially given the importance of the sector. After
more than a decade of a dual NFP regime – State and Territory based associations incorporations
legislation and national regulation of companies – we believe that the NSW Office of Fair Trading
Review is timely, and are pleased to contribute.
3.2

NFP regulation

The associations incorporations legislation in each State and Territory has, for largely historical
reasons, developed in a haphazard manner, reacting to local events and pressures. Appendix 1
to the Consultation Paper itself, and the more detailed comparative table that we have
prepared for the Project (refer to the comparative table in Appendix 2 of this submission),
highlight that key provisions of the legislation in each State and Territory can vary greatly (for
example, audit requirements). Originally this focus on local and State issues caused relatively
few problems because most incorporated associations only operated in a single State or
Territory.4 But as is evident from the statistics mentioned under heading 3.1, there has been
rapid growth in the NFP sector. There is also increasing commercialisation of many NFP
organisations and greater outsourcing of service provision by all levels of government.
In addition to this lack of legislative consistency, the legal nature of NFP organisations in
Australia is very varied, as illustrated in Figure 1. The range of possible legal structures (or
indeed, the absence of a separate legal structure) is a significant point of difference between
the NFP sector and the ‘for-profit’/business sector.

3
4

See Industry Commission, Charitable Organisations in Australia, Report No 45, 1995, AGPS, Chapter 8.
Sievers S, “Incorporation of Non-Profit Associations: The Way Ahead?” 18 C&SLJ 311 – 325 at p 316.
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Figure 1: Myriad of legal structures in the NFP sector

main types of NFP bodies
incorp ASSOCIATION
- State laws,not unified
CO-OPERATIVE
- State laws, unified
STATUTORY BODY
- Act of Parl, Royal Charter
COMPANY
- Corps Act, unified Federal
TRUST/FOUNDATION
- tax dept reqs, otherwise private
CHURCH auspice
- no separate entity, vol reporting

In combination, these factors:
-

the multiplicity of legal structures,

-

a two tiered legislative system (with some organisations incorporated under a federal
regime and some under a State/Territory regime), AND

-

that the State/Territory regime for incorporated associations is not uniform,

have serious implications for accountability, governance and regulation of the NFP sector.
Further, the importance of the regulatory framework is arguably greater in the context of NFP
organisations because many of the other accountability mechanisms (for example, stock
exchange regulation, dividends/returns to members and the influence of institutional investors)
do not apply.

4

Problems arising from lack of uniformity

In terms of uniformity between the States and Territories, we are aware of current reviews of
associations incorporations Acts being conducted in numerous States. However, despite the
concurrent nature of these reviews, there would appear to be little coordination between these
States.
As outlined under heading 3.2, such variations have implications for accountability, governance
and regulation of the NFP sector. The following is more detail about the main problems that
arise from this lack of uniformity.
4.1

Organisations operating on a multi-State or national basis

A NFP organisation that carries on, or hopes that in time it may carry on, operations in more
than one jurisdiction faces a very difficult dilemma. If it wants to take advantage of the
associations incorporations legislation, which is said to be specifically designed to meet the
goals of simplicity and inexpensiveness, it will have to register a separate association in each
6

State and/or Territory that it wants to operate in. Obviously this will involve duplicating fees,
on-going paper work and complexity because of a need to appreciate and keep abreast of the
variations (even if only in minor detail) between legislation in the respective States and
Territories. (The time and difficulty it took to prepare the comparative table in Appendix 2,
even by an academic highly experienced in the area, has been practical testament to us of this
fact.)
Aside from registration as a company under the Corporations Act, the only other option for such
an organisation is to register as an association in one State and then, if it “carries on business”
in another State or Territory, also register in that jurisdiction as a Registrable Australian Body
under Part 5B.2 of the Corporations Act. However, again this involves extra time, expense and
paper work. This course also involves many uncertainties, especially about the scope of the
concept of “carrying on business’’ and how this concept applies to a NFP organisation.5 A breach
for failing to register as such a body under the Corporations Act may occur quite inadvertently
if, for example, a committee member moves to a different jurisdiction and takes part of the
association’s administrative structure with them.6 Data from the Project (see headings 5.1 and
5.2) provides recent, large scale empirical evidence confirming that many small NFP
organisations that incorporate as a company limited by guarantee chose to do so because they
wish to operate on a multi-state or national basis.
4.2

Forum shopping

A lack of uniformity can potentially lead to forum shopping. By choosing the State or Territory of
incorporation carefully, it would be possible for unscrupulous associations to avoid any
requirement to maintain proper accounting records and comply with appropriate standards of
financial reporting.7 Public disclosure obligations and financial recording keeping should be
consistent across States and Territories. Lessons need to be learnt from the history of company
law development in Australia. A nationally consistent approach based on a well thought out
public policy decision about the most appropriate disclosure regime for NFP organisations is
imperative in order to promote accountability and good corporate governance.
4.3

Duplication of administration

The need for separate Registrars in each State and Territory results in significant duplication of
administrative effort and cost. Yet, as we understand it, there is no significant, net revenue
gain for NSW (and presumably any of the other States and Territories). While we have not been
able to ascertain an exact budgetary position, we note that, in view of the overall public benefit
derived from the operation of NFP organisations (as noted in the Consultation Paper, page 7), it
would be inappropriate for the incorporation of associations to be relied upon as a source of
significant (net) revenue.
Further, the Department and the relevant government Minister whose portfolio covers
incorporated associations varies between jurisdictions and, again adds to the complexity for an
organisation that needs to operate in two or more jurisdictions.

5

Supporting data
5.1

Organisational size

It is generally assumed that the company limited by guarantee form is suitable for larger
organisations, whereas smaller organisations choose to incorporate as associations. However,

5

Sievers S, “Incorporation of Non-Profit Associations: The Way Ahead?” 18 C&SLJ 311 – 325 at p 319.
Sievers S, “Incorporation of Non-Profit Associations: The Way Ahead?” 18 C&SLJ 311 – 325 at p 319.
7
Sievers S, “Incorporation of Non-Profit Associations: The Way Ahead?” 18 C&SLJ 311 – 325 at p 320.
6
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our data shows that a large proportion of NFP organisations incorporated as companies limited
by guarantee are, in fact, small organisations.
From our survey8 (n=1688):
•

11% of respondent companies limited by guarantee had income of under $10,000 in the
last financial year;9

•

nearly a third (30%) had income of under $100,000;

•

the majority (53%) had income under $500,000 – that is, the majority of respondent
companies were smaller than the those mentioned on p 10 of the Consultation Paper.

The graph below summarises the findings in relation to income.
Figure 2: size of companies limited by guarantee based on income
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In order to obtain data on the size of the organisations that incorporate as companies limited by
guarantee, we also asked questions about number of employees, number of volunteers, assets
and liabilities. This data can be provided on request and it is also discussed in an article on the
survey findings, see S. Woodward “Not-for-profit” motivation in a “for-profit” company law
regime – national baseline data 21 Companies & Securities Law Journal 102-133, March 2003
(copy is enclosed with this submission and a PDF version is also available from the project web
site http://cclsr.law.unimelb.edu.au/activities/not-for-profit/).
5.2

Analysis of data on size

In analysing all the survey data relating to organisational size, we also looked at how many of
the respondent NFP companies could be said to fall within the Corporations Act definition of a

8

Question 3.1.1 of our survey read: “As at the end of the company’s last financial year, please indicate
gross income from all sources (where relevant, please include fundraising, government funding, fees for
service, subscriptions, commercial sales, interest income, bequests, philanthropic grants, corporate
sponsorship and any other non-government grants).” A range of response options were offered: less than
$500; $500-less than $10,000; $10,000-less than $100,000; $100,000-less than $500,000; $500,000-less
than $1mil; $1mil-less than $5mil; $5mil-less than $10mil; and $10mil or more.
9
Our income scale did not have a separate category for under $50,000 as referred to in the Consultation
Paper, p 5.
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“small” (proprietary limited) company under s 45A of the Corporations Act.10 When the s 45A
test was applied to the survey data, it showed that 88% of NFP companies in the sample would,
for their last financial year, have been classified as “small” (assuming of course, that they were
a proprietary company limited by shares rather than a company limited by guarantee).
This result is important in the context of this submission because it shows that there is a
mismatch between what is considered “small” in the NFP/associations context and what is
considered “small” in the ‘for-profit’/company law context. As a rough illustration of this point,
it is worth comparing the Consultation Paper which states “there are some larger associations
with an annual turnover of $250,000 or more” (p 5) and refers to associations “with turnover in
excess of $500,000” being required to incorporate as a company (p 10), with s 45A of the
Corporations Act which defines a “small” proprietary company as one with consolidated gross
operating revenue of less than $10 million. We would argue that most people participating in the
NFP sector would think that an NFP organisation with, say, 45 employees, assets of $4 million
and revenue of $9 million would be a large (or at least not a “small”) organisation, especially if
it had a large volunteer base. But under the Corporations Act definition, such an organisation
would be regarded as “small”.
It is important to consider the implications of this definitional mismatch. If the Department’s
Review results in associations that it regards as “large” being required to registered under the
Corporations Act rather than under the Associations Incorporations Act (as is mentioned in the
Consultation Paper, pages 9-10), then it is worth noting that it will be possible for these
organisations (those whose annual turnover is, say, in excess of $500,000) to fall within the
Corporations Act definition of “small” (which refers to revenue of $10 million). In this event,
certain company law disclosure and other requirements could be avoided. In particular, as
“small” proprietary limited companies,11 they would not be required by the Corporations Act12
to have their accounts audited or to lodge them with the Australian Securities and Investments
Commission (ASIC).
A national regulatory regime for all incorporated NFP organisations within the auspices of the
Corporations Act would enable the issue of graded reporting obligations (dependent for example
on size) to be addressed, and would eliminate the ability of an organisation to avoid reporting
obligations merely on the basis of its legal structure and/or place of incorporation/registration.
This point is discussed further under heading 7.3.
5.3

Why legal structure chosen

We asked respondents to our survey why they chose to incorporate as a company limited by
guarantee rather than, for example, an incorporated association. The most significant findings
concerning this question were as follows:

10

The Corporations Act 2001 (Cth) s 45A(2) states: “A proprietary company is a small proprietary company
for a financial year if it satisfies at least 2 of the following paragraphs: (a) the consolidated gross operating
revenue for the financial year of the company and the entities it controls (if any) is less than $10 million; (b)
the value of the consolidated gross assets at the end of the financial year of the company and the entities it
controls (if any) is less than $5 million; (c) the company and the entities it controls (if any) have fewer than
50 employees at the end of the financial year.”
11
There is no taxation or company law requirement that they register as a company limited by guarantee
rather than a company limited by shares. In fact, we are aware of several NFP organisations that are
registered as proprietary limited companies.
12
They would not be required to lodge such accounts unless requested by ASIC (s 294) or by the requisite
number of members (s 293) or if they are controlled by a foreign owned company (s 292(2)(b)).
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a) over a third (34%) indicated that being a “national or multi-state organisation” was an
important factor in their choice of a company structure, and significantly more small13
organisations said this factor was an important in their choice compared with large
organisations (36% of small organisations compared with only 22% of large organisations);
b) 40% indicated that the “scale of trading activities” was an important factor;
c) almost a third (31%) identified a preference for ASIC “rather than State regulator” as an
important factor;
d) “public perception and status” was important to the majority (52%) of respondents; and
e) 39% indicated size as an important factor in choosing to incorporate as a company limited
by guarantee.
Space was also given on the questionnaire for comments on why a company structure was
chosen. It is worth noting that many of these respondents stated that a company structure was a
legislative or government funding requirement (for example, under the Registered Clubs Act
1976 NSW) and some said that the company structure was more flexible. Interestingly, there
were also comments that the choice was based on the need to have a structure that is
understood globally. So, while they may in fact be a very small organisation, the Australian
‘arm’ of an overseas NFP organisation, needs a legal structure that has international
compatibility.
Figure 3: Reason chose to incorporate as company limited by guarantee
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Further data was obtained in May (2003) from participants at a conference of Chief Executive
Officers of disability organisations who are members of the peak body ACROD (National

Industry Association for Disability Services), at which Ms Woodward was invited to
deliver a presentation on the Project. Participants were asked to complete a brief
feedback form for ACROD. From the 125 responses (out of about 140 who attended the
session), the majority (68) were incorporated associations and 46 were companies
limited by guarantee. It is worth noting that:
•

84% indicated that they were in favour of a new specialist NFP legal structure;

13

To distinguish between small and large NFP respondents, we applied the s 45A Corporations Act
definition.
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•

95% were in favour of suitable accounting standards for NFP organisations being
developed and implemented; and

•

95% were also in favour of government reporting requirements being streamlined
and being made to one specialist government regulator.

5.4

Analysis of data on choice of legal structure

In relation to finding (a), this data confirms that the needs of small, but national or multi-state,
NFP organisations are not being adequately meet by the current incorporated associations’
regime. It is also a particular problem for a federated body. We are aware of several
organisations that have a small national secretariat incorporated as a company limited by
guarantee, but all their member State and Territory bodies are incorporated associations. As
explained under heading 4.1, this model increases administrative costs for the organisation. It
also makes it difficult to produce educational NFP management material that caters for both the
State/Federal regimes and for the variations between the States/Territories in their
associations’ legislation.14 With increased use of technology such as email and internet, many
organisations have a greater ability to operate on a national basis and, therefore, this is an
increasingly important issue for the States and Territories to consider.
In relation to finding (b), the data reflects that the scale of a NFP organisation’s trading
activities is an area of debate and variation in the incorporated associations’ regime.15 There
were several respondents who indicated in written comments that they would prefer to be an
association but, because of the actual or likely scale of their trading activities, said they had
decided, or had been directed by the relevant registrar, to incorporate as a company.
In relation to finding (c), the preference for ASIC rather than a State regulator as an important
factor supports anecdotal evidence from informal interviews conducted prior to conducting the
survey, that many of the State regulators are under-resourced and cannot cope easily with
organisations that want to have variations to the prescribed model rules.
In relation to finding (d), public perception and status was (perhaps) surprisingly important to
the majority of respondents (52%), but this data supported anecdotal evidence that “serious” or
“more sophisticated” NFP organisations are companies rather than incorporated associations.
The ACROD feedback supports the Project survey data and is significant because it provides
responses from a group of incorporated associations to show that they are even more strongly in
favour of a new specialist NFP structure and regulator.
5.5

Has the choice of legal structure been successful?

Respondents were asked to respond to several statements about their experience of a company
structure and the results are summarised in Figure 4 below.
Figure 4: Respondents’ view on success of company structure
Positive questions about company
structure

Negative questions about company
structure

14

See this argument made by other academics: McGregor-Lowndes, M Reforming Queensland’s
Incorporated Associations Legislation, 22 The Queensland Lawyer, 9-19 and Fletcher K, Incorporated
Associations: Cheap Incorporation – Limited Choices 22 The Queensland Lawyer, 20-24.
15
See Sievers AS, Associations and Clubs Law in Australia and New Zealand (The Federation Press, 1996)
para 4.1.4.
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•

is readily understood by the company’s
directors

•

has caused difficulties
majority (76%) disagreed

majority (76%) agreed
•

is readily understood by the company’s
members

•

has added significant expense
majority (59%) disagreed

majority (56%) agreed
•

is readily understood by those dealing
with the company (such as funding
bodies)

•

has added a lot of paperwork
majority (51%) agreed

majority (73%) agreed
•

involves manageable reporting
obligations to members and ASIC
majority (76%) agreed

•

has been sufficiently flexible to meet
the organisation’s needs over time (eg,
if a merger has been necessary)
majority (72%) agreed

As can be seen from Figure 4, there was no clear evidence of any overall dissatisfaction with the
structure. The dissatisfaction that was expressed was about the expense and the paperwork.
There was no control group of ‘for-profit’ companies and it is possible that similar
dissatisfaction about fees and paperwork would be expressed by such a group. About threequarters of the respondents believe that the company structure is well understand by directors
and those dealing with the company, and that it has been a flexible structure with manageable
reporting obligations.
5.6

Analysis of data on success of legal structure

The following observations can be made on this data:
a) the company structure itself is readily understood, perhaps particularly so in more recent
years with the introduction of single director/shareholder companies;
b) consideration needs to be given to the fees payable where the company is a NFP
organisation.

6

Public disclosure considerations

Almost all respondents (91%) said that their income was exempt from income tax. Almost half
(48%) also enjoy gift deductible status. We submit that with this concessional taxation treatment
should come a corresponding public disclosure obligation, even if the organisation is primarily
member serving (as 56% of respondents said they were). However, we also submit that the
public disclosure obligation should be consistent across States and Territories. It should not
depend on which type of legal structure is adopted (a company or an association), or the
States/Territory in which the organisation is incorporated. A nationally consistent approach
based on a well thought out public policy decision about the most appropriate disclosure regime
for NFP organisations that, for example, makes distinctions based on size and/or taxation status,
is long over due.
7

Possible reform options for unified regulation of NFP organisations

We submit that uniform regulation of incorporated associations is now essential. An overall
strategy is required rather than individual States and Territories tinkering with their own Acts. In
12

relation to how to achieve such uniform regulation, it is suggested that there are three main
options that warrant consideration and debate:
a) retention of the existing dual regime but with uniform State and Territory based
associations incorporations legislation (along the lines of what has been achieved for
cooperatives);
b) retention of the existing dual regime but with uniform State and Territory associations
incorporations legislation and legislative amendments enabling ASIC to assume
jurisdiction over incorporated associations; or
c) introduction of a single, Commonwealth statutory regime for all corporate bodies (that
is, ‘for-profit’ companies, NFP companies and incorporated associations) by referrals of
power from the States to the Commonwealth (along the lines of what has been achieved
for company regulation) that would also enable national regulation by ASIC and the
development of a specialist form of corporate entity for NFP organisations generally.
7.1

Uniform associations incorporations legislation

Others have already made the call for uniform legislation for incorporated associations.16 The
logic of this proposition is inescapable. In addition, our survey data provides evidence of
problems with an incorporated association as the legal structure for some NFP organisations,
even small ones to which the legislation has been primarily directed.
It is worth recalling that the Industry Commission in its final report considered uniform State
associations’ legislation as one option to improve accountability. However, the Commission
concluded that it was “not the best way to ensure public accountability for CSWOs [community
social welfare organisations]”. The Commission reached this conclusion for two reasons: (a)
because of the difficulties of achieving and maintaining uniformity between States; and (b)
because not all CSWOs are incorporated associations and therefore making the legislation
uniform “would not encompass all CSWOs and hence would not provide a consistent set of
reports for all CSWOs. Nor would it lead to a comprehensive database”. This report was
published in June 1995 so it is possible to surmise that if the Commission had had the benefit of
recent experience with the referrals of power for the Corporations Act, it would have felt that
reason (a) (above) could be overcome, but presumably its conclusion would not have been
altered because reason (b) (above) would still apply.
7.2

Uniform associations incorporations legislation administered by ASIC

The second option outlined under heading 7 (retention of the existing dual regime but with both
uniform State associations’ legislation and power over incorporated associations being conferred
on ASIC), is the intermediate of the three options, quite like what existed for companies under
the Corporations Law scheme (that is, prior to the recent referrals of power). It would require
each of the States to confer regulatory power on ASIC under their associations incorporations
legislation and for the Commonwealth to amend the ASIC Act.
It has the advantage of allowing an existing, experienced regulator to take responsibility for the
regulation of all bodies corporate (that is, ‘for-profit’ companies, NFP companies and
incorporated associations), while retaining a specialist form of incorporation familiar to the
majority of NFP organisations (see also the discussion of ASIC’s role under heading 7.3). The
survey data shows that almost a third (31%) of respondents identified a preference for ASIC
“rather than State regulator” as an important factor in their choice of incorporated legal form.
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For example, McGregor-Lowndes M and Fletcher K (see note14) and Sievers S, “Incorporation and
Regulation of Non-Profit Associations in Australia and other Commonwealth Law Jurisdictions” (2001) 13
AJCL 124 at 142
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If this option also facilitated the creation of a specialist unit within ASIC to deal with NFP
companies and associations, then NFP expertise could be developed. However, this option would
presumably raise the same constitutional issues as the Corporations Law scheme faced – Federal
courts could not exercise enforcement powers under the respective State Acts and breaches
could not (at least with total certainty) be prosecuted by the Commonwealth Director of Public
Prosecutions.
7.3

Commonwealth legislation administered by ASIC

The third option of the introduction of a single, Commonwealth statutory regime for all
corporate bodies by referrals of power from the States to the Commonwealth (along the lines of
what has been achieved for company regulation) and national regulation by ASIC, would be the
most drastic but, we suggest, the most satisfactory of the three options mooted. Because it is
the most drastic, it may also be said to be unrealistic. However, unlike business name
registrations, regulation of incorporated associations is not (as we understand it) a revenue
earner for the States (refer heading 4.3). Indeed it may even be regarded as an administrative
burden. Therefore, we would urge NSW to consult with other States and Territories with a view
to a referral of powers, using the Corporations Act model.
There are several advantages to this third option:
First, a single regulatory body such as ASIC would enable the creation of a specialist unit to
meet the particular needs of NFP bodies. While this advantage also exists for the second option
(ASIC enforcement of State associations incorporations legislation), the third option would allow
for cross-vesting and the same enforcement regime as provided for under the Corporations Act,
without fear of constitutional challenge. Given that ASIC already deal with the registration and
on-going compliance by over 10,000 NFP companies, this expanded role would not involve ASIC
(that is, the Commonwealth) in either a completely new regulatory role or service delivery
system. ASIC’s established on-line lodgement and searching facilities could be used to
streamline the paperwork for, and to enhance disclosure by, incorporated associations.
Secondly, because the Federal Government has not adopted the Charity Definition Inquiry’s
recommendation for an independent administrative body,17 State referrals of power may be the
most realistic and revenue neutral option. Indeed, some of the submissions by NFP organisations
to both the Industry Commission and the more recent Charity Definition Inquiry have suggested
reforms along this line.
Thirdly, and perhaps even more importantly, this option would facilitate the introduction of a
specialist form of corporate structure available only to NFP organisations. While there are many
overarching provisions in the Corporations Act that should apply to all companies (particularly,
directors’ duties), the unique issues faced by NFP companies could be addressed in specialist
provisions. A plain language guide for NFP’s along the lines of the Small Business Guide could
make an enormous difference. At the time that the associations incorporations legislation was
introduced, the simplification of requirements and filings for small business had not been
introduced into the corporations’ regime. The concept of replaceable rules under the
Corporations Act is not dissimilar to that of model rules under the various State and Territory
associations incorporations Acts. In the way that some replaceable rules apply only to public
companies, there could be some designed specifically for NFP bodies – picking up the best of the
incorporated associations model rules framework.
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See Peter Costello, The Treasurer, Commonwealth of Australia, Government Response to Charities
Definition Inquiry, Press Release, No 049 (29 August 2002) available at
http://www.treasurer.gov.au/tsr/content/pressreleases/2002/049.asp
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As a general comment, the regime of “small” and “large” proprietary companies was
introduced primarily as a result of pressure from the business community to reduce and
streamline the regulatory burden on small business. Consideration needs to be given to the
position of small NFP organisations. The public policy argument for requiring disclosure from
small NFPs is arguably greater than for small ‘for-profit’ companies because the majority of
them enjoy (as a minimum) income tax exemption. However, there is a strong argument for
tailoring the nature of what is disclosed and the fees payable to meet their different needs. It is
not so much the extent of the disclosure, as its relevance and accessibility to the different
stakeholders that NFP organisations serve, for example, the donating public, members and
clients rather than shareholders. But to be effective as a mechanism for good corporate
governance, disclosure needs to depend on considerations such as size, purpose and taxation
status, NOT on jurisdiction and choice of legal structure.

8

Conclusion

Since its inception, the associations incorporations legislation has served the NFP sector well
but, after almost a decade of experience, the NSW review is timely. In order to continue to
provide an effective framework to support the important contribution NFP organisations make to
the community, it is essential that there is now a uniform approach. As the corporations’ law
experience has shown, a nationally consistent approach is best achieved by a referral of powers
and an independent, specialist, national regulator. On the basis of the large scale empirical
evidence we have obtained from the Project and our prior academic experience, we urge the
Office of Fair Trading to convene a meeting of State regulators to pursue this goal.
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