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Improving Access to Legal Assistance and Disability Advocacy for Persons with Disabilities 
Making Disability Support Pension at Administrative Appeals Tribunal 

I Introduction 

Persons with disabilities can appeal to the Administrative Appeals Tribunal (‘AAT’) regarding a 
rejection by Centrelink of their applications for Disability Support Pension (‘DSP’). Our project 
will develop legal and practical arguments for improving access to legal and disability advocacy 
assistance for persons with disabilities during the process of appealing a DSP decision.  

In our understanding, currently, relatively few AAT applicants have legal assistance or disability 
advocacy support during the process of an AAT appeal. The Australian Federation of Disability 
Organizations (‘AFDO’) has raised a concern that this situation impedes access to justice for 
many applicants with disabilities. Therefore, AFDO requested Melbourne Law School’s Disability 
Human Rights Clinic (‘DHRC’) to study the impact of accessibility of legal assistance and disability 
advocacy as a measure of access to justice during this process under the perspective of the 
Convention on the Rights of Persons of Disability (‘CPRD’).  

Under the framework of the CRPD, particularly articles 12 and 13, our report will identify some 
problems with currently available forms of support, introduce the National Disability Insurance 
Scheme (‘NDIS’) Appeals Model as an example of how to improve access to legal assistance and 
disability advocacy supports. We will also outline what changes would be required to improve 
the NDIS Appeal Model in line with the requirements of the CRPD. 

Regarding the method of this study, firstly, we conducted a literature review of DSP and NDIS 
Appeal processes and different means of support currently available to persons with disabilities 
during their appeals. We also sought the views of expert informants from legal aid, community 
legal services and disability advocacy organizations.1 Finally, we applied a human rights analysis 
in suggesting a new support model for the DSP appeal process. 

II Background 

1 What is DSP and the process of appealing unfavourable decisions?  

The DSP, a program administered by Centrelink, is a form of social security available to some 
people who have a physical, intellectual or psychiatric impairment which results in a continuing 
inability to work.2  

There are a number of criteria that a person must satisfy to be eligible for the DSP. According to 
the Social Security Act 1991(Cth), these criteria include that the person must:3 

                                                                 
1 We would like to thank Mr. Len Jaffit and Ms. Olympia Sarrinikolaou from Victoria Legal Aid, Ms. Gillian 
Wilks from Social Security Rights Victoria, and Ms. Mary Mallett from Disability Advocacy Network 
Australia for their valuable inputs.  

2 Department of Social Services, ‘1.2.5.10 Disability Support Pension (DSP) - Description’, Social Security 
Guide (Web Page, 11 November 2019) <https://guides.dss.gov.au/guide-social-security-law/1/2/5/10>.   

3 Social Security Act 1991 (Cth) s 94.  

 

https://guides.dss.gov.au/guide-social-security-law/1/2/5/10
https://guides.dss.gov.au/guide-social-security-law/1/2/5/10
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- Be 16 years of age and above at the time of the claim; and 

- Have a physical, psychiatric, or intellectual impairment; and 

- Have a physical, psychiatric, or intellectual impairment that scores at least 20 points 
under one or more of 15 ‘impairment tables’; and 

- Have an impairment that prevents them from working 15 hours per week, or from 
retraining for work, for at least the next two years; and 

- Meet residence requirements; and 

- Have actively participated in a program of support for at least 18 months or 
completed the entire program if such program is less than 18 months. The program 
of support here means a program which is funded wholly or partly by the 
Commonwealth and aimed to help people find or maintain work.4 However, there 
are some exemptions for this requirement, such as where a person has a severe 
impairment (i.e. 20 or more points under the impairment table). 

To determine whether a person meets the criteria, Centrelink requires a completed application 
form and medical evidence of the person’s injury, illness or impairment.5 For more information, 
please refer to the DHRC 2018 report.6 

2 What is the AAT’s process in dealing with DSP appeals?  

A person whose DSP is cancelled or whose application is rejected can appeal the decision. The 
process of challenging such a decision is set out in the Social Security (Administration) Act 1999 
(Cth). First of all, that person needs to seek an internal review from a Centrelink’s authorised 
review officer.7 We should note that the Chief Executive Officer or Secretary of Centrelink is also 
capable of affirming, varying or setting the decision aside.8 Next, if the applicant still disagrees 
with the decision from the internal review, he/she can bring the matter to the AAT.9  

Upon receiving the application to review the decision, the AAT will arrange informal conferences 
with the parties to discuss the case, collect more information, and try to find a resolution that 
both parties can agree upon.10 If a mutual resolution cannot be reached, the AAT will undertake 
an independent merits review in order to make the ‘correct or preferable decision’. 11  In 

                                                                 
4 Ibid s 94(5).  

5 Social Security (Administration) Act 1999 (Cth) s 63(4).  

6 Eunice Ghita and Eliza Waters, ‘Thematic Analysis of Administrative Appeals Tribunal (AAT) Decisions 
Involving Claiming and Reviewing the Disability Support Pension, Final Project Collection (Melbourne 
Law School Disability Human Rights Clinic, 2018) 97, 103-4 (‘2018 Report’). 

7 Ibid s 129(1). 

8 Ibid s 135(1)(b).  

9 Ibid s 142.  

10 Joint Standing Committee on the National Disability Insurance Scheme, Parliament of Australia, 
Provision of Services Under the NDIS for People with Psychosocial Disabilities Related to a Mental Health 
Condition (2017) 15.  

11 Drake and Minister for Immigration and Ethnic Affairs [1978] AATA 71. 
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evaluating an application for review, the Tribunal must ‘step into the shoes’ of the original 
decision-maker.12 The AAT is also permitted to take into account evidence which may not have 
been available to the officers of Centrelink at the time of the original decision.13  

There are two phases of an AAT review: the first review and the second review. However, we 
should note that the applicants do not necessarily go through both phases. The first review takes 
place in the AAT’s Social Services and Child Support Division while the second review is 
conducted in the General Division of the AAT. 14 During both reviews, the applicant can be 
assisted and/or represented by a legal professional and/or a disability advocate. However, the 
applicant can also choose to represent him/herself if he/she sees fit, or if there is no support 
available for him/her during the time of the hearing. For more information regarding the process 
of the first and second reviews, please refer to our 2018 report.15 

If the person affected by refusal or cancellation of the DSP is not satisfied with the AAT’s decision, 
he/she may have an option to appeal that decision to the Federal Court. The Court has the power 
to set aside AAT decisions only if such decisions involved an error of law. We should note that 
questions regarding error of fact will not be considered by the Federal Court of Australia.16  

3 What is the support currently provided to persons with disabilities during the process of 
appealing DSP decision?  

According to our informants, in Victoria, when the AAT becomes aware of a person with a 
disability who does not have legal assistance when appealing an administrative decision, it may 
refer that person to a duty service run by Victoria Legal Aid (‘VLA’) or directly refer  him/her to 
VLA or Social Security Rights Victoria (‘SSRV’). Disability advocacy organizations may also provide 
assistance with AAT appeals and other DSP-related matters. 

3.1 Victoria Legal Aid 

VLA is a statutory authority that operates under the Legal Aid Act 1978 (Vic). It is funded by the 
Australian and Victorian governments to provide free legal information, advice and education 
to all Victorians.17 

According to our informant at VLA, it is currently operating an in-house practice and provides 
assistance in three main ways. Regarding DSP AAT appeals, first of all, VLA provides advice over 
the telephone where anyone can call and obtain general advice from a legal professional.18 
Secondly, a person who will appear before the AAT in the General Division (second stage review) 

                                                                 
12 Shi and Migration Agents Registration Authority (2008) 235 CLR 286. 

13 Ibid. 

14 Welfare Rights & Advocacy Service, Disability Support Pension (2016) 
<http://www.wraswa.org.au/wp-content/uploads/2016/05/DSP-FACTSHEET-Update-02.05.16-v2.pdf>. 

15 ‘2018 Report’ (n 6).  

16 Administrative Appeals Tribunal Act 1975 (Cth) s 44(1).  

17 Legal Aid Act 1978 (Vic) s 6. 

18 ‘Get Help Over the Phone’, Victoria Legal Aid (Web Page) <https://www.legalaid.vic.gov.au/get-legal-
services-and-advice/free-legal-advice/get-help-over-phone>.  

https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-over-phone
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can arrange an appointment and obtain some more advice on a face-to-face basis.19 Thirdly, if 
the applicant wants to be formally represented by VLA during his/her AAT appeal process20, 
he/she can apply for a grant of legal assistance. However, subject to the limited resources 
provided to VLA, the eligibility criteria for obtaining this legal assistance can be very strict.  

In order to be represented by VLA before an AAT hearing regarding social security and other 
benefits, an applicant will need to satisfy the following requirements:21 

- The person seeking a grant of legal assistance may incriminate him/herself if 
unrepresented; or 

- The case is complicated; or 

- The person cannot adequately represent him/herself due to special circumstances; 
or 

- The case involves an important or complex question of law; or 

- Significant medical evidence is required; and 

- A means test is satisfied; and 

- The merits test is satisfied. 

For the means test, VLA usually considers whether the person cannot afford the full cost of 
private legal services. The means test ‘sets thresholds for an applicant’s income and assets, as 
well as their expenses and legal costs’.22 VLA will conduct an assessment of the applicant’s 
income, assets, expenses and the type of legal matter. The applicant will have to provide a range 
of supporting documents such as a copy of his/her latest pay slip, a health care card, or a 
Centrelink separation certificate.23 Based on the assessment, the person’s eligibility for legal 
assistance will be determined, as well as whether or not the applicant will have to contribute to 
the legal fees. Besides the means test, the merit test will be conducted to make sure that VLA 
honestly believes that it is more likely to succeed than not and that the case is one that a 
reasonable self-funded litigant would spend his/her money on.24  

                                                                 
19 ‘See A Lawyer’, Victoria Legal Aid (Web Page)  <https://www.legalaid.vic.gov.au/get-legal-services-
and-advice/free-legal-advice/see-lawyer>.  

20 ‘Get Help At Court’, Victoria Legal Aid (Web Page) <https://www.legalaid.vic.gov.au/get-legal-
services-and-advice/free-legal-advice/get-help-court>. 

21 ‘Guideline 2--Social Security and Other Benefits: Administrative Appeals’, VLA Handbook for Layers 
(Web Page) <https://handbook.vla.vic.gov.au/handbook/5-commonwealth-civil-law-
guidelines/guideline-2-social-security-and-other-benefits-administrative-appeals>.  

22 ‘12--Means Test’, VLA Handbook for Layers (Web Page) 
<http://handbook.vla.vic.gov.au/handbook/12-means-test>. 

23 Ibid. 

24 ‘13--Commonwealth Merits Test’, VLA Handbook for Layers (Web Page) 
<https://handbook.vla.vic.gov.au/handbook/13-commonwealth-merits-test>. 

https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/see-lawyer
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://www.legalaid.vic.gov.au/get-legal-services-and-advice/free-legal-advice/get-help-court
https://handbook.vla.vic.gov.au/handbook/5-commonwealth-civil-law-guidelines/guideline-2-social-security-and-other-benefits-administrative-appeals
https://handbook.vla.vic.gov.au/handbook/5-commonwealth-civil-law-guidelines/guideline-2-social-security-and-other-benefits-administrative-appeals
http://handbook.vla.vic.gov.au/handbook/12-means-test
http://handbook.vla.vic.gov.au/handbook/12-means-test
https://handbook.vla.vic.gov.au/handbook/13-commonwealth-merits-test
https://handbook.vla.vic.gov.au/handbook/13-commonwealth-merits-test
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According to information from our informant, most DSP rejection or cancellation cases involved 
complex matters which may lead to a risk of prosecution and required significant medical 
evidence. In addition, the fact that the person may have ‘intellectual, psychiatric or physical 
disability’ falls under the Commonwealth’s definition of ‘special circumstances’.25  As a result, 
those cases will likely satisfy the requirements above.  

3.2. Social Security Rights Victoria  

Social Security Rights Victoria Inc. provides legal information and assistance to individuals in 
relation to social security law, including cancellation and refusal of DSP applications.26 SSRV also 
provides specialist information through a free Worker Help Line for financial counsellors, 
disability advocates, social workers, doctors and community lawyers to help support their 
clients.27  

According to our informant, SSRV lawyers provide a range of legal assistance services such as 
assessment of documentation, negotiation with Centrelink and providing representation at the 
AAT hearings. This assistance is ‘subject to guidelines and availability of assistance’.28 Due to 
limited resources and obligations under funding agreements, SSRV must prioritize the provision 
of more intensive assistance, such as legal casework or representation services. As such, people 
who are ‘vulnerable and disadvantaged’29 or the professionals assisting them are normally given 
priority. ‘Vulnerability’ and ‘disadvantage’ will be assessed using a list of factors such as age, 
race, level of education, and disability or significant health issues, including mental illness …30 
Other factors such as the merit of the case will also be considered.31  

3.3. Other disability advocacy organizations 

According to the ‘Report of the Special Rapporteur on the Rights of Persons with Disabilities’, 
support for persons with disabilities ‘encompasses a wide range of formal and informal 
interventions’, including ‘personal assistance; support in decision-making; communication 
support [...] and community services’. 32  Thus, disability advocacy organizations, such as 
Disability Justice Australia or Disability Advocacy Network Australia, may also provide support 
to people making applications for DSP or pursuing appeals in the AAT. These advocates are not 

                                                                 
25 ‘The Commonwealth’s Special Circumstances’, VLA Handbook for Layers (Web Page) 
<https://handbook.vla.vic.gov.au/handbook/15-special-circumstances/commonwealths-special-
circumstances>. 

26 ‘Services’, Social Security Rights Victoria (Web Page) <https://www.ssrv.org.au/services/>. 

27 Ibid. 

28 Ibid. 

29 ‘Eligibility for Assistance’, Social Security Rights Victoria (Web Page)   <http://www.ssrv.org.au/wp-
content/uploads/Eligibility-for-Assistance.pdf>.  

30 Ibid. 

31 Ibid. 

32 Report of the Special Rapporteur on the Rights of Persons with Disabilities, UN Doc A/HRC/34/58 (20 
December 2016)  5[14], 19[82] (‘Report of the Special Rapporteur’). 

https://handbook.vla.vic.gov.au/handbook/15-special-circumstances/commonwealths-special-circumstances
https://handbook.vla.vic.gov.au/handbook/15-special-circumstances/commonwealths-special-circumstances
https://www.ssrv.org.au/services/
https://www.ssrv.org.au/services/
https://www.ssrv.org.au/services/
http://www.ssrv.org.au/wp-content/uploads/Eligibility-for-Assistance.pdf
http://www.ssrv.org.au/wp-content/uploads/Eligibility-for-Assistance.pdf
http://www.ssrv.org.au/wp-content/uploads/Eligibility-for-Assistance.pdf
http://www.ssrv.org.au/wp-content/uploads/Eligibility-for-Assistance.pdf
http://www.ssrv.org.au/wp-content/uploads/Eligibility-for-Assistance.pdf
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usually legally qualified, so they are providing advocacy support as distinct from legal assistance 
and representation. 

According to our expert informant, disability advocacy services in Victoria mainly provide 
assistance with putting together applications to access services and connecting the person with 
legal or other services. However, our informant suggests that the disability advocate can be 
more active in terms of standing up and talking on behalf of people at the Tribunal, especially 
for straightforward cases.  

III Legal assistance and disability advocacy  

Receiving assistance from legal and disability advocacy organizations is critical for equal and 
effective access to justice under articles 12 and 13 of the CRPD. Although they are different, the 
two types of assistance may be equally important for persons with disabilities. 

1. Legal assistance  

In the context of seeking AAT review of a DSP decision made by Centrelink, legal assistance 
means access to legal aid and have legal representation before AAT hearing for persons with 
disabilities who cannot afford private legal services.  

The complexity of the legal issues and evidence requirements may create difficulties for persons 
with disabilities being represented by laypersons or being self-represented during the appeal 
process. For example, in GFHF and Secretary, even though the applicant received assistance 
from her WorkCover claims manager, she still provided the wrong answer in the application 
form, because she said she did not understand the question. 33 This example indicates the 
necessity of legal assistance in mounting the best argument and ensuring the validity and 
admissibility of the evidence. In addition, legal professionals know how to communicate 
effectively in a legal environment such as the AAT. Thus, the use of legal assistance may help the 
applicants maximize the merits of their appeals, especially in complex cases. 

2. Disability advocacy 

Disability advocacy can be categorized into generalist advocacy, where persons with any type of 
disabilities receive support, and specialist advocacy, which provides support for persons with a 
certain type or diagnosis of disability.34 Specialist advocacy can also deal with ‘specific issues 
such as housing, education or employment’, ‘diverse cultural and linguistic backgrounds’, or 
‘Aboriginal and Torres Strait Island backgrounds’.35 Apart from dealing with non-legal matters 
such as providing background knowledge regarding the process and emotional and 
communicational support, our expert informant was of the view that disability advocates can 
deal with straightforward legal matters in practice. Moreover, some persons with disabilities 
might be more likely to contact a disability advocacy organization for assistance when they 

                                                                 
33 GFHF and Secretary, Department of Social Services (Social services second review) [2018] AATA 675 (28 
March 2018) [17]. 

34 ‘National Disability Advocacy Program’, Disability and Carers (Web Page, 6 December 2018) 
<https://www.dss.gov.au/our-responsibilities/disability-and-carers/program-services/for-people-with-
disability/national-disability-advocacy-program-ndap>.  

35 Ibid.  

https://www.dss.gov.au/our-responsibilities/disability-and-carers/program-services/for-people-with-disability/national-disability-advocacy-program-ndap
https://www.dss.gov.au/our-responsibilities/disability-and-carers/program-services/for-people-with-disability/national-disability-advocacy-program-ndap
https://www.dss.gov.au/our-responsibilities/disability-and-carers/program-services/for-people-with-disability/national-disability-advocacy-program-ndap
https://www.dss.gov.au/our-responsibilities/disability-and-carers/program-services/for-people-with-disability/national-disability-advocacy-program-ndap
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receive an unfavourable Centrelink decision. In these circumstances, disability advocates can 
provide assistance themselves as well as referring the person to appropriate legal services 
providers.36  

These types of disability advocacy are tailored to meet the needs and rights of persons with 
disabilities. 37  In appealing a DSP decision, they can help applicants to understand, make 
decisions about and act on: the appeal process, the types of medical evidence and other 
documents needed, or the options which could be made if the result of appealing is unfavorable 
to applicants. 

3. Both are equally important 

As we mentioned above, both legal assistance and disability advocacy provide unique types of 
supports that meet different needs of persons with disabilities. Thus, they are equally important. 
The degree of involvement of legal assistance and disability advocacy will also depend on the 
circumstances of cases. For example, in some cases, applicants who use non-verbal forms of 
communication may need specific support from a disability advocate to express themselves and 
communicate their decisions to the Tribunal, lawyer and the other parties. In these cases, a legal 
professional may not have the skills and experience to appropriately and effectively 
communicate with the applicants to, for example, take their instructions. Disability advocates 
will play a crucial role in those cases.  

On the other hand, a legal representative will be indispensable in some other cases. For example, 
to get points under Impairment Table 5 (‘mental health’), an applicant needs be fully diagnosed 
in the ‘13-week period commencing on the date the claim is lodged with Centrelink’.38 However, 
there are case laws holding that the applicant may still get the points by getting the diagnosis 
after the date of the claim.39 Thus, there could be a special situation in which Centrelink rejected 
the application because the applicant did not have a diagnosis and by the time getting to the 
Tribunal, he/she might have the diagnosis. Disability advocates might not be aware of the case 
in this situation, whereas specialist lawyers would be aware of it and use the rule in that case to 
protect the rights of the applicant. 

IV. Interpretation and application of the CRPD 

1. Introduction 

As an international human rights treaty, the CRPD aims to ensure the rights of persons with 
disabilities and requires States to take positive measures regarding those rights. Australia has 
signed and ratified the CRPD in 2007 and 2008 respectively, meaning that it is under an 

                                                                 
36 National Disability Advocacy Framework (Framework, 1 August 2012) [9] (‘Framework’).  

37 Ibid [13(a)]. 

38 Victoria Legal Aid, Qualifying for the Disability Support Pension: Joint Committee of Public Accounts 
Inquiry (Submission 34, 14 November 2016) 13.   

39Eid and Secretary, Department of Families, Housing, Community Services and Indigenous Affairs [2013] 
AATA 558 (8 August 2013) [88], which was approved in Gordon and Secretary, Department of Social 
Services (SOcial services second review) [2019] AATA (7 May 2019).  

https://www.dss.gov.au/sites/default/files/documents/11_2014/attachment_a.2_-_national_disability_advocacy_framework.pdf
https://www.dss.gov.au/sites/default/files/documents/11_2014/attachment_a.2_-_national_disability_advocacy_framework.pdf
https://www.dss.gov.au/sites/default/files/documents/11_2014/attachment_a.2_-_national_disability_advocacy_framework.pdf
https://www.dss.gov.au/sites/default/files/documents/11_2014/attachment_a.2_-_national_disability_advocacy_framework.pdf
https://www.dss.gov.au/sites/default/files/documents/11_2014/attachment_a.2_-_national_disability_advocacy_framework.pdf
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obligation to promote the ‘full and equal enjoyment of all human rights and fundamental 
freedoms by all persons with disabilities, and to promote respect for their inherent dignity’.40 

Articles 12 and 13 of the CRPD are interrelated, as the recognition of the right to legal capacity 
in article 12 is essential for State Parties’ obligation under article 13 to ensure equal access to 
justice.41 Access to justice on an equal basis with others will never be achieved if a person is not 
fully recognized ‘before the law with equal standing in courts and tribunals’.42 For persons with 
disabilities, due to their functional impairments, it is important for States to provide them with 
support so that they can fully exercise their legal capacity. As a result, the two articles suggest 
the necessity of access to both legal assistance and disability advocacy, as a means of providing 
support to persons with disabilities.  

2. Article 12 

Legal capacity is defined as the ‘capacity to act’, which means the ability and power to engage 
in particular undertakings or transactions, to maintain a particular status or relationship with 
another individual. 43  More generally it means to ‘create, modify or extinguish legal 
relationships’.44 Thus, it is clear that legal capacity is about all persons having the recognized 
‘power’ to make their own decisions.45  

Article 12 states that all individuals have legal capacity, regardless of their varying abilities. Thus, 
according to the CRPD Committee in its General Comment, States must replace regimes of 
substitute decision-making with regimes of supported decision-making that respect the rights, 
will and preferences of the persons with disability.46 The reason for this proposition is that as 
the substituted decision-making framework requires an assessment to determine people’ 
abilities to make decisions, it undermines their legal capacity. On the other hand, the support 
model protects disabled people from ‘unwanted interference but simultaneously recognizes the 
interdependence of human decision-making and includes proactive measures to support 
individuals to exercise their legal capacity to make decisions’.47 The necessity of support is 

                                                                 
40 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 
3 (entered into force 3 May 2008), art 1 (‘CRPD’).  

41  Committee on the Rights of Persons with Disabilities, General Comment No. 1, UN Doc CRPD/C/GC/1 
(19 May 2014) 10 (‘General Comment No.1’).  

42 Ibid.  
43 Report of the Ad Hoc Committee on a Comprehensive and Integral International Convention on the 
Protection and Promotion of the Rights and Dignity of Persons with Disabilities on tis Sixth Session, UN 
Doc A/60/266 (17 August 2005).   
44 Ibid.   

45 Kristin Booth Glen, ‘The Challenge: The CRPD and the Right to Legal Capacity’,  American Bar 
Association (Web Page, 8 November 2018) 
<https://www.americanbar.org/groups/international_law/publications/international_law_news/2013/s
pring/challenge_crpd_right_legal_capacity/>.  

46 General Comment No. 1 (n 41) 1. 

47  Eilionoir Flynn and Anna Arstein-Kerslake, ‘Legislating Personhood: Realizing the Right to Support in 
Exercising Legal Capacity’ (2014) 10(1) International Journal of Law in Context 81, 91.  

https://www.americanbar.org/groups/international_law/publications/international_law_news/2013/spring/challenge_crpd_right_legal_capacity/
https://www.americanbar.org/groups/international_law/publications/international_law_news/2013/spring/challenge_crpd_right_legal_capacity/
https://www.americanbar.org/groups/international_law/publications/international_law_news/2013/spring/challenge_crpd_right_legal_capacity/
https://www.americanbar.org/groups/international_law/publications/international_law_news/2013/spring/challenge_crpd_right_legal_capacity/
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further confirmed as article 12(3) imposes on states an obligation to provide support in 
exercising legal capacity of persons with disabilities.  

Article 12 does not provide a fixed definition of ‘support’. It is the intention of the drafters to 
give ‘support’ an open and flexible definition because people need different kinds of supports 
in different circumstances and the kind of support also depends on their particular 
disabilities.48As mentioned above, since support for persons with disabilities includes a wide 
range of activities, both legal assistance and disability advocacy may be categorized to fall under 
the definition of ‘support’ because they equip persons with disabilities with information, 
knowledge and other relevant assistance (i.e, emotional or communicational supports) they 
might not have to make decisions regarding the proceedings and participate in the appeals 
process. 49 

In addition, per article 5, as States are required to make all necessary and appropriate 
modification or adjustments that do not impose a disproportionate or undue burden to allow 
persons with disabilities to exercise their rights,50 it is important to have a mixture of both 
disability advocacy and legal assistance, proportionate to the circumstances of the case. 

3. Article 13 

Article 13(1) regulates the State’s obligation to ‘ensure effective access to justice for persons 
with disabilities on an equal basis with others’.51 

The Australian Government Access to Justice Advisory Committee, which was appointed by the 
Commonwealth Government in 1994, conceptualizes ‘access to justice’ to include equality of 
access to high-quality legal services or other effective mechanisms of dispute resolution, such 
as disability advocacy.52  

As persons with disability account for 40% of the three million Australians living in poverty, it is 
arguable that many of them will not be able to pay for private support services to assist them 
during the AAT appeal process.53 In addition, in Australia, favorable judgements to persons with 
disabilities would be at a significantly higher rate when legal assistance was offered.54 That 
higher rate indicates the effectiveness of assistance for persons with disabilities during legal 
proceedings. Thus, in order to comply with the requirement of equal and of high-quality access 
to justice under article 13, Government should provide state-funded legal assistance and 

                                                                 
48 General Comment No. 1 (n 41). 

49 Report of the Special Rapporteur (n 32) [14].  

50 CRPD art 5. 
51 CRPD art 13. 
52 Louis Schetzer, Joanna Mullins and Roberto Buonamano, ‘Access to Justice & Legal Needs: A Project to 
Identify Legal Needs, Pathways and Barriers for Disadvantaged People in NSW’ (Background Paper, Law 
& Justice Foundation of New South Wales, August 2002) 6-7.  

53 ‘Poverty in Australia 2018’ (Research Report, ‘the Australian Council of Social Service’, 2018) 58. 

54 Frances Gibson, ‘Article 13 of the Convention on the Rights of Persons with Disabilities - A Right to 
Legal Aid?’ (2010) 15(2) Australian Journal of Human Rights 123, 127, citing Alan Roulstone, ‘The Legal 
Road to Rights? Disabling Premises, Obiter Dicta and the Disability Discrimination Act 1995’ (2003) 18(2) 
Disability & Society 117-31.  
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disability advocacy, which is free or at least affordable, for persons with disabilities. In other 
words, article 13 suggests that government-funded legal assistance and disability advocacy 
should be considered as an important safeguard for States to ensure equal and effective access 
to justice.55  

4. Conclusion 

Based on the requirements of articles 12 and 13 of the CRPD, it is arguable that legal assistance 
and disability advocacy are significant in ensuring the legal capacity of persons with disabilities 
as well as their equal access to justice. Article 13 also suggests that such support should be either 
free or affordable.  

Finally, it is important to note that although legal assistance and disability advocacy fall under 
the support model, they are not the only two means of support available. Thus, it is still 
contentious whether either of them is compulsory to Australian obligations under the CRPD. 
However, regarding the functions and advantages of legal assistance and disability advocacy 
mentioned above, as well as the implied right to free/affordable legal assistance in Article 13, 
they should be highly encouraged.  

V. Current Problems Regarding Availability and Accessibility of Support 

Problems with access to legal assistance and disability advocacy remained after Australia’s 
ratification of the CPRD in 2008.56 Three problems will be mentioned in this report, which are 
the imbalanced power between parties, the lack of proper training and funding, and the double 
barriers faced by Indigenous people.  

1. Imbalanced power between parties  

As the other party in AAT appeals about Centrelink decisions, the Department of Social Services 
always has legal representation. In contrast, it is common for applicants to attend AAT hearings 
without legal representation. Our 2018 report analyzed 45 second stage AAT cases over the 
period of November 2017 to November 2018. Amongst those 45 cases, only 8 applicants were 
assisted with legal representation.57  

 

In the absence of adequate preparation under legal assistance, persons with disabilities may 
encounter barriers preventing applicants from understanding and participating on an equal 
basis with the Department, such as ‘the unfamiliar environment, formalities and jargon’.58 As 
recognized in TDQN and Secretary, Department of Social Services, it is ‘not common’ for self-

                                                                 
55 Gibson (n 54) 128. 

56 ‘Legislative and Regulatory Framework’, Australian Law Reform Commission (Framework, 12 
November 2013) <https://www.alrc.gov.au/publication/equality-capacity-and-disability-in-
commonwealth-laws-ip-44/equality-capacity-and-disability-in-commonwealth-laws/legislative-and-
regulatory-framework/>.  

57 2018 Report (n 6) 107.  

58 Disability Access Bench book (Judicial College of Victoria, 2016) [2.3.3] (‘Bench Book’). 

https://www.alrc.gov.au/publication/equality-capacity-and-disability-in-commonwealth-laws-ip-44/equality-capacity-and-disability-in-commonwealth-laws/legislative-and-regulatory-framework/
https://www.alrc.gov.au/publication/equality-capacity-and-disability-in-commonwealth-laws-ip-44/equality-capacity-and-disability-in-commonwealth-laws/legislative-and-regulatory-framework/
https://www.alrc.gov.au/publication/equality-capacity-and-disability-in-commonwealth-laws-ip-44/equality-capacity-and-disability-in-commonwealth-laws/legislative-and-regulatory-framework/
https://www.alrc.gov.au/publication/equality-capacity-and-disability-in-commonwealth-laws-ip-44/equality-capacity-and-disability-in-commonwealth-laws/legislative-and-regulatory-framework/
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represented applicants without legal representation to misunderstand the process of AAT 
appeals.59  

Even without being assisted by a legal service, the Department itself already has privilege before 
the Tribunal appeal process starts, as a powerful governmental department holding significant 
financial and informational resources. However, persons with disabilities, due to ‘physical and 
communication access barriers’, may not maximize their merits in the hearing without legal 
assistance. 60  For example, in Manjunath, the Tribunal noted that the applicant was giving 
lengthy answers to the questions posed and this did not assist his case.61 

Legal assistance (including legal representation) for both parties would balance the power 
between them.62 From administrative tribunals studies in Sandefur’s research, as opposed to no 
legal representation at all, the presence of legal assistance would signal to the court that the 
party is of significance and that the merits of the claim worthy of consideration.63 Also, it is 
possible that legal representatives would provide the represented party with an advantage and 
the outcome of the legal proceeding would be better.64  

2. Lack of training and lack of funding  

Mainstream legal services are very expensive and beyond reach for most people, especially 
persons with disabilities as many of them are living under poverty. When persons with 
disabilities do not have the financial capacity to self-fund legal assistance, they may seek legal 
assistance from legal aid, community legal centers and other organizations.  

So many legal professionals from both public and private fields have not been trained to support 
their disabled clients. For example, some of them may not know how to communicate with 
clients who use non-verbal forms of communication and to understand the expression of clients 
with cognitive disabilities. That incapability may undermine the support providers’ duties to 
respect the rights, will and preferences of the persons and thus negatively impact the right of 
persons with disabilities to exercise their legal capacity.65 Such lack of skills may result in the 
legal professionals undermining the capabilities and contributions of persons with disabilities in 
the process of making their decisions. Thus, it may not only increase the risk of an inefficient 
provision of service, but also undermine the compliance of Australia under article 8 of the CRPD, 
which requires States Parties to ‘promote awareness of the capabilities and contributions of 

                                                                 
59 TDQN and Secretary, Department of Social Services (Social services second review) [2018] AATA 1850 
(7 June 2018) [79].  

60 Bench book (n 58) [2.3.4].  

61 Manjunath and Secretary, Department of Social Services (Social services second review) [2018] AATA 
1077 (27 April 2018) [2].  

62 Colleen FS Hanahan, Anna E Carpenter and Alyx Mark, ‘Lawyers, Power and Strategic Expertise’ (2016) 
93(2) Denver Law Review 469, 506 (‘Lawyers’).  

63 Rebecca L. Sandefur, Elements of Professional Expertise: Understanding Relational and Substantive 
Expertise through Lawyers' Impact (2015) 80(5) American Sociological Review 909, 910.   

64 ‘Lawyers’ (n 62) 506.  

65 CRPD art 12. 
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persons with disabilities’.66 The lack of training may also contradict article 13(2), which requires 
States Parties to ‘promote appropriate training for those working in the field of administration 
of justice’.67  

One of the potential reasons for the lack of training is insufficient funding from the government. 
The Commonwealth’s funding per capita to Legal Aid Commission has been reduced from $10.88 
in 1996-7 to $8.01 in 2017-8. 68  The 2016 Annual Report of the National Association of 
Community Legal Centers stated that, from 2014 to 2015, community legal centers had to turn 
away 159,220 people from receiving legal assistance. It was reported that about 67.3% of the 
refusals was due to the lack of funding.69 In addition, due to the launch of the NDIS, many 
disability advocacy organizations are facing budget cuts from the government. For example, in 
New South Wales, ‘the government’s planned cuts to disability funding will force many advocacy 
services to close from 2020, which will leave 90 percent of people in NSW not eligible for the 
NDIS with little or no access to any support at all’, said Serena Ovens, CEO of the Disability 
Advocacy Alliance.70Thus, inadequate funding from the government is likely to negatively impact 
the capability of these services to provide assistance to people.  

3. Multiple Barriers to Access – Indigenous AAT applicants 

Though there are no statistics specifically on how many Aboriginal and Torres Strait Islander 
people could not get legal assistance in AAT appeals related to DSP decision, it is uncontentious 
to say that they are facing multiple barriers to access to legal assistance. Those barriers include: 
a lack of awareness about relevant legal issues, communication barriers due to the lack of 
accessible information in native language and difference between traditional and current legal 
systems.71 

Another barrier for Indigenous People would be the lack of cultural safety or cultural 
competence in providing services of legal assistance and disability advocacy, due to differences 
between cultures. There are many areas where cultural differences affect the provision of 
disability support services such as ‘perception of disability’, ‘relationship to land’, ‘triggers and 
responses to shame’, ‘rules of governing the interactions between men and women’, or ‘style of 
communications’. 72  Such difference may make the interactions more challenging and thus 
undermine the effectiveness of legal service, especially when the disability support service is 
designed for the general public and not tailored to the needs of indigenous people.73  

                                                                 
66 CRPD art 8. 
67 CRPD art 13(2). 

68 Law Council of Australia, 2017-18 Federal Budget (Report, 19 January 2017) [18]. 

69 National Association of Community Legal Centres, 2016 Annual Report (Report, 2016) 2.  

70 Naomi Neilson, ‘Disability Advocates Call for More Support Amid Funding Cuts’, Third Sector (Web 
Page, 4 October 2018) <https://thirdsector.com.au/disability-advocacy-calling-for-more-support-amid-
funding-cuts/>.  

71 Senate Committees, Parliament of Australia, ‘Aboriginal and Torres Strait Islander Experience of Law 
Enforcement and Justice Services’ (Report, 13 October 2016) [3.1].  

72 South Australian Health & Medical Research Institute, VACCHO Project: ‘No One’s Left Out’: Improving 
Support for Aboriginal People with Disability (Literature Review, February 2018) 18.  

73 Ibid 58.  
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The lack of funding from the government also plays a critical role in creating such barriers. 
Meanwhile, while the cost of providing legal services has increased, the amount of funding 
provided to Aboriginal and Torres Strait Islander legal services has been declining since 2013.74 
Although the 2017-8 Commonwealth budget announced a reversal of planned cuts, this does 
not change the fact that services for Aboriginal and Torres Strait Islander people remain 
‘chronically underfunded’.75 The insufficient funding on legal assistance to indigenous people 
would impact ‘highly vulnerable Aboriginal and Torres Strait Islander people’ by making it more 
difficult to modify supported services to meet their specific needs.76 Thus, it conflicts their rights 
of being equal before the law and assessing to legal service under the CRPD.  

4. Conclusion 

The three problems above would potentially lead to a higher rate of DSP’s applications being 
rejected by the AAT. The consequence is that persons with disabilities lose the income they are 
entitled under DSP and therefore their living conditions are worsened. 77  These poor living 
conditions are arguably in contravention of article 28 of the CRPD, which encourages States to 
ensure an adequate standard of living and social protection for persons with disabilities.78 It is 
arguable that people can apply to the Newstart program as an alternative to DSP.79 However, 
since Newstart’s payment is significantly lower than DSP’s, it is still better for persons with 
disability to receive support under DSP system.80 

VI. Recommendations for a DSP Support Model 

Currently, there are some supports for DSP applicants such as the DSP Toolkit, which is ‘a 
resource for medical practitioners, social and community workers who want to help their clients 
obtain evidence for their DSP applications’. 81  The toolkit serves as a summary of the DSP 
application process and should be used ‘in conjunction with training sessions’ provided by SSRV. 
However, this Toolkit provides general knowledge regarding the process rather than any specific 
support for applicants who appeal a DSP decision at the AAT. Thus, we would like to recommend 

                                                                 
74 Law Council of Australia, Aboriginal and Torres Strait Islander People (Final Report - Part 1, August 
2018) 37.  

75 ‘Relief that Legal Funding for Indigenous People will not be Further Slashed’, Amnesty International 
(Web Page, 24 April 2017) <https://www.amnesty.org.au/relief-legal-funding-indigenous-people-will-
not-slashed/>.   

76 National Aboriginal & Torres Strait Islander Legal Services, Submission to the Australian Law Reform 
Commission's Inquiry into the Incarceration Rates of Aboriginal and Torres Strait Islander Peoples 
(Submission, September 2017) 62.  

77 Victoria Legal Aid, On the Merits: Getting Important and Complex Decisions Right: Submission to the 
Statutory Review of the Administrative Appeals Tribunal (Submission, August 2018) 5.   
78 CRPD art 28 
79 Nijole Naujokas and Sydney Policy Lab, ‘Ask a Policy Expert: Why Is It So Hard to Get On The Disability 
Support Pension?’ The Guardian (online, 7 May 2019 ) <https://www.theguardian.com/australia-
news/2019/may/07/ask-a-policy-expert-why-is-it-so-hard-to-get-on-the-disability-support-pension>.  

80 Ibid. 

81 ‘DSP Toolkit’, Social Security Rights Victoria (Web Page) <http://www.ssrv.org.au/disability-support-
pension-toolkit/>.  
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a model that is similar to the NDIS Appeal Support Model to be applied to the DSP appealing 
process, as such model may provide more practical and material supports to the applicants.  

1. NDIS Appeal Support Model 

The NDIS is the Australian Government’s program to support persons with disabilities by funding 
the provision of reasonable and necessary supports82 so that they can improve their skills and 
independence over time. The aim of the scheme is to ‘give effect to Australia’s obligations under 
the CRPD’83 and provide funding for supports and services to 460,000 Australians aged under 65, 
who have permanent and significant impairments.84  

The scheme is administered by the National Disability Insurance Agency (‘NDIA’) under the 
National Disability Insurance Scheme Act 2013 (Cth) (‘NDIS Act’). The decision of whether the 
prospective participant meets the access criteria to participate in the scheme85 is a reviewable 
decision.86 First, the prospective participant must apply for an internal review from the NDIA.87 
If he/she does not agree with the outcome of the internal review, he/she can then make an 
application to the AAT to re-assess the internal reviewer’s decision.88 A model for NDIS Appeals 
has been set up to ensure that ‘all people with disability, and other people affected by 
reviewable decisions of the NDIA, have access to support when seeking review of those decisions 
in the AAT’.89 

Currently, there are two main sources that the applicant can seek support from, which are the 
skilled disability advocacy groups and the legal services providers. These two means of support, 
as mentioned above, are very consistent with the definition of ‘support’ and the underlying 
principle of the CRPD which encourages the universal recognition of legal capacity. Disability 
advocacy support will be provided by support persons, who are National Disability Advocacy 
Program’s advocates. Applicants can also have access to other organizations that support 
persons with disabilities. The role of those advocates is to deal with non-legal matters such as 
explaining the appeal process, assisting with documents preparation, and even attend hearings 
with the applicants.90 For legal assistance, the applicant will get access to funding to pay for their 
expenses. In order for the funding to be granted, the matters must be relatively complex and 
the applicants must apply for internal review before they can apply for the funding. Such a 
process raises a question of possible difficulties if legal issues arise during the internal review 
application. 

                                                                 
82 National Disability Insurance Scheme Act 2013 (Cth) art 3 (‘NDIS Act’). 

83 Ibid art 3(1)(a).  

84 ‘What is the NDIS?’, NDIS (Web Page) <https://www.ndis.gov.au/understanding/what-ndis>.   

85 NDIS Act  art 21(1).  

86 Ibid art 99(a). 

87 Ibid art 100(6). 

88 Ibid art 103. 

89 ‘NDIS Appeals’, Disability and Carers (Web Page, 18 September 2018) 
<https://www.dss.gov.au/disability-and-carers/programs-services/for-people-with-disability/ndis-
appeals>.  

90 Ibid.  

https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.ndis.gov.au/understanding/what-ndis
https://www.dss.gov.au/disability-and-carers/programs-services/for-people-with-disability/ndis-appeals
https://www.dss.gov.au/disability-and-carers/programs-services/for-people-with-disability/ndis-appeals
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After receiving the internal review decision, an applicant must lodge an application with the AAT. 
After that, the matter will be assessed by the Legal Aid Commission (‘LAC’) and the LAC will 
consider whether or not to grant funding for legal assistance.91 Such an application will need to 
include different documents such as the NDIA decision in dispute, the application to the AAT, 
any NDIA internal review decision and any other relevant supporting documentations.92 After 
that, the applicant needs to complete and sign the Application Form, which can be located on 
the websites of the Department of Social Services and the LAC.93 The funding for legal services 
may be granted in circumstances where the LAC decides that there is a significant likelihood that 
legal assistance will lead to wider community benefit; or the applicant is vulnerable and would 
likely benefit from legal assistance.94 Finally, while the applicants will need to satisfy the merits 
test, they will not be subject to means testing and will not be responsible for contributing 
towards the cost of the legal services.95 The elimination of the mean test makes this support 
more universally accessible, since the outcome of the funding application will no longer depend 
on the applicant’s income.  

To determine whether funding for legal assistance will lead to benefits to the community, the 
LAC will assess the interpretation or application of the NDIS Act’s provision used in making the 
decision. 96  Such assessment will include whether the interpretation and application of the 
provision have been well understood with an obvious meaning and fully addressed by the AAT 
or a court. When the provision has not been fully considered by the AAT or a court, the 
application would still fail if such provision was comparable to a fully addressed provision.97 In 
addition, ‘the evidence base in relation to a disability, therapy or support’ will also be taken into 
account.98 The assessment to determine community’s benefits can be considered a limitation of 
the NDIS Appeal Model, as it is only meant to be used to clarify the meaning and application of 
the new NDIS Scheme, rather than giving everyone access to legal assistance in terms of their 
individual matters.  

In determining whether a person is experiencing disadvantage and would benefit from legal 
assistance, an assessment of the applicant’s ability to self-represent, his/her family/carer’s 
ability to support self-representation and the availability of legal assistance, will be conducted 
by the LAC.99 Finally, if the applicant is not satisfied with the outcome of LAC funding application, 
they may appeal by making a written request.100  

                                                                 
91 Department of Social Services, Guideline for the Assessment of Applications for NDIS Appeals Legal 
Services Funding for National Disability Insurance Agency (NDIA) Decision Reviews in the Administrative 
Appeals Tribunal (effective from April 2019) part 1.1.  

92 Ibid part 2.2. 

93 Ibid part 2.4. 

94 Ibid part 3.1. 
95 Ibid. 
96 Ibid part 4.1. 

97 Ibid. 

98 Ibid. 

99 Ibid. 

100 Ibid part 6.1. 
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The NDIS Appeal Support Model is a complete model with very well set out criteria. The details 
regarding the assessment of each criteria are clearly explained by the NDIA. The model has also 
removed the mean test, which makes it more accessible to persons with disabilities. 
Furthermore, the two means of support from this model are consistent with the CRPD. However, 
there is still room for improvement. For example, the model should be extended to cover the 
internal review, and the information and its language should be modified to make become more 
accessible to applicants from minority backgrounds. Also, the assessment to determine 
community’s benefits should be modified to serve the need of more people. We will provide 
some recommendations below, and hopefully those recommendations, incorporated with the 
current NDIS Appeal Support Model, can serve as a guidance for the future DSP Appeal Support 
Model.  

2. Further recommendation 

2.1. Make legal and disability advocacy supports more accessible during DSP Appeal Process 

As we explained above, it is clear that legal and disability advocacy support during the appeal 
process are critical for persons with disabilities, as it will not only assist the applicants with the 
knowledge, information and skills they needed to achieve a better outcome but also help ensure 
Australia’s compliance with the CRPD. However, there is evidence that many persons with 
disabilities have not been able to receive support because of limited resources due to the lack 
of funding. Thus, increasing funding for legal assistance and disability advocacy organizations 
may help improve the capacities of these organizations and therefore enable them to assist 
more people. Also, more funding will allow not only the support providers but also the AAT to 
make themselves more accessible for persons with disabilities. For example, the AAT can 
translate the documents into different languages (including Aboriginal languages) or make their 
building more accessible.101 One question arises from this suggestion is how the increased funds 
should be distributed to different organizations. As explained above, the degree of involvement 
of legal or disability support depends on the circumstances of the cases. Thus, we need to collect 
more data in order to understand demand for each type of support.  

2.2. Collect more data so we can understand and respond to the problem 

Currently, we don’t have any data showing the current demand for legal assistance or disability 
advocacy during the DSP AAT appeal process. This data could be obtained by conducting a 
comprehensive study of previous DSP AAT appeal cases. That study will provide us with more 
information regarding the number of applicants who had legal assistance or disability advocacy 
supports and their outcomes. These numbers would play an important role in understanding the 
correlation between support and the outcomes of the cases. Also, we still don’t know the exact 
number of how many people sought help from but got rejected by disability advocacy support 
providers due to the lack of funding. These data will be very important for AFDO to advocate to 
the government for free or affordable support. It may also provide the sector and government 
with good insight into the current demand/supply of different types of supports so that the 
government can increase and distribute funding more appropriately. 

                                                                 
101 ‘Understanding Barrier to Accessibility’ (Council of Ontario University, June 2013).  
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2.3. Provide further training to raise rights awareness among legal professionals and AAT staff 

As we explained above, currently, legal professionals may not have the necessary skills to work 
with persons with disabilities. As such, the effectiveness of the services may be negatively 
impacted. Thus, more training for legal professionals and others involved in the appeals process, 
particularly AAT staff, Conference Registrars and Members, would help increase not only their 
awareness about the right to legal capacity of persons with disabilities but also the quality of 
services. For disability advocates, legal training regarding the DSP AAT appeal process may also 
benefit them, so they can recognise legal issues and either provide support or refer to legal 
assistance in a timely manner. Such training would improve the efficiency of support providers 
and also comply with articles 8 and 13(2) of the CRPD. 

Disability awareness training will also support the AAT to ensure that all of its processes, 
communications, information, physical environments, facilities and services are fully accessible 
to applicants, as required under article 9 of the CRPD. 

2.4. Enhance cooperation and information sharing 

In many cases, cooperation between legal and disability advocacy support may be needed to get 
the best outcome for an applicant. Thus, it is important that the two means of support can 
cooperate well with each other. For example, when a complex legal issue arises, disability 
advocacy groups should be able to immediately refer the applicant to the appropriate legal 
centers. We believe that a digital application may serve as a proper means to improve 
cooperation and access to information and preparation for applicants and their supporters. That 
application could have functions such as educating people about the process, helping them 
prepare applications, tracking the applications process and providing supporters with a platform 
to refer the applicant and relevant documents to other providers.  

That app should be built under the co-design approach, by collaboration and cooperation with 
the users and their communities.102 Furthermore, per article 4(3) of the CRPD, ‘in decision-
making processes concerning issues relating to persons with disabilities, States Parties shall 
closely consult with and actively involve persons with disabilities, through their representative 
organizations’.103As a result, it is very important for app developers to fully understand the 
needs of disabled persons and follow their instructions closely. If possible, we highly recommend 
that the disabled persons and organizations that represent their rights (i.e. AFDO, SSRV or VLA) 
will lead to process, so that they can fully express their demands and instruct the developers to 
create an app that allows disabled persons to deal with their current issues completely. This 
recommendation is consistent with the supported decision-making framework, where the 
developers will provide technical support to help persons with disabilities make the decisions. 

 

 

                                                                 
102 Ingrid Burkett, ‘Co-designing for Social Good Part I: The Role of Citizens in Designing and Delivering 
Social Service’, Pro Bono Australia (Web Page, 13 July 2012)  
<https://probonoaustralia.com.au/news/2012/07/co-designing-for-social-good-part-i-the-role-of-
citizens-in-designing-and-delivering-social-service/>.   

103 CRPD art 4(3). 

https://probonoaustralia.com.au/news/2012/07/co-designing-for-social-good-part-i-the-role-of-citizens-in-designing-and-delivering-social-service/
https://probonoaustralia.com.au/news/2012/07/co-designing-for-social-good-part-i-the-role-of-citizens-in-designing-and-delivering-social-service/
https://probonoaustralia.com.au/news/2012/07/co-designing-for-social-good-part-i-the-role-of-citizens-in-designing-and-delivering-social-service/
https://probonoaustralia.com.au/news/2012/07/co-designing-for-social-good-part-i-the-role-of-citizens-in-designing-and-delivering-social-service/
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Executive Summary 
This report has been prepared for Scope. Its purpose is to identify disability service providers’ 
possible obligations when assisting customers to receive legal advice and advocacy. Possible 
obligations were identified with reference to both international human rights and Australian and 
Victorian domestic law. Ultimately, the exact obligations of disability service providers in such a 
scenario are unclear. To demonstrate the complexities of possible legal obligations in this area, 
two practical case studies have been provided as examples of how these obligations could arise 
in practice. 

Introduction 
The right of persons with disabilities to make decisions that impact their lives has been 
recognised both internationally and domestically. This is arguably the cornerstone right of the 
United Nations Convention on the Rights of Persons with Disabilities (CRPD).1 Within Australia 
there has been a growing acceptance of this right, as demonstrated by the implementation of 
the National Disability Insurance Scheme (NDIS), founded on the principles of choice and control, 
and the forthcoming Guardianship and Administration Act 2019 (GAAA) in Victoria, which 
introduces a legal framework for supported decision-making.2 

Practically facilitating persons with disabilities’ right to decision-making can raise complex issues. 
One such situation, the focus of this report, is how disability service providers (service providers), 
such as Scope, should assist their customers to access justice through legal advice and advocacy. 
It is worth noting from the outset that we are not considering whether Scope should provide 
legal advice directly but the role Scope may play in accessing independent services. In particular, 
it will focus on two scenarios: 

• Where a customer wishes or may wish to engage in a legal dispute with another 
individual, for example another customer, and Scope has an actual or potential interest 
in the matter, for example they may become involved in the dispute as a legal party in 
their own right. 

• Where a customer wishes or may wish to engage in a legal dispute that arises entirely 
independently from Scope’s service provision, and Scope has no actual or potential 
interest in the matter, for example, a family dispute. 

It is important to note that these scenarios are not necessarily distinct. For example, an assault 
of a customer by a third party may initially not raise any concerns for Scope, however questions 
may later arise as to Scope’s role in the events preceding or following. The exact nature of the 
obligations will also depend upon the particular circumstances. Some factors may include: the 
specific nature of the services Scope provides, the specific circumstances of the customer, their 

                                                                 
1 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 
3 (entered into force 3 May 2008) art 12 (‘CRPD’). 
2 National Disability Insurance Scheme Act 2013 (Cth) s 3(1)(a)-(e) (‘NDIS Act’); Guardianship and 
Administration Act 2019 (Vic) (‘GAAA’); Victoria, Parliamentary Debates, Legislative Council, 2 May 2019, 
1310-1324 (Adem Somyurek). 
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disability, family situation, and support network. As such, this report is intended to provide 
general advice and guidance on the issues and considerations that may arise.3 

This report has been structured to provide the following information:  

• Contextual information regarding the relevance of human rights to Scope and the key 
human rights, relevant to the current situation.  

• Guidance on the domestic legal obligations that Scope bears in the two scenarios.  
• Information regarding what international law and the CRPD suggests would be 

appropriate, when there is a lack of clear domestic legal obligations. 
• Application of these obligations and principles to two case studies, based around the 

two scenarios, to demonstrate the complexities that they raise.  

For practical application, see the Case Studies section. Reading the sections of this report 
dedicated to the theoretical framework is not necessary for a proper understanding of the Case 
Studies section. 

 

Context 
Why Human Rights are Relevant to Scope 
The CRPD is the core international treaty outlining the application of human rights to persons 
with disabilities. Signed and ratified by Australia, the CRPD requires States Parties to “promote, 
protect and ensure the full and equal enjoyment of all human rights…by all persons with 
disabilities.”4 Scope plays an important role in assisting its more than 6,000 customers to realise 
and exercise their human rights,5 particularly for customers who have a higher dependence on 
Scope. The realisation of customers’ human rights is a relevant consideration to Scope for a 
number of reasons. 

Scope has shown a commitment to the CRPD, as evident in its constitution, which states that 
their purpose is: 

“to advance the wellbeing of people with a disability, through alignment with 
the United Nations Convention on the Rights of Persons with Disability (2006) 
and Australia's human rights statutory framework.”6  

This demonstrates Scope’s commitment to consider the fundamental rights, values and 
principles espoused by the CRPD. 

Moreover, the NDIS, of which many of Scope’s customers will be a participant currently 
or in the future, is intended as a way for Australia to fulfil its obligations under the CRPD. 

                                                                 
3 This report is designed to identify the complexities of these scenarios and provide general discussion. It 
does not constitute nor is it intended as legal advice. In practice, exact obligations will depend on each 
case’s specific circumstances. 
4 CRPD (n 1), art 1(1). 
5 Scope Australia, ‘Our History’, Scope Australia (Web Page, 13 December 2019) 
<https://www.scopeaust.org.au/about-scope/history/>. 
6 Scope Australia, ‘Constitution of Scope Australia’ Scope Constitution (Electronic Document, December 
2018) 1.2(a) <(https://www.scopeaust.org.au/wp-content/uploads/2019/02/Constitution-of-Scope-
Aust-Ltd_-December-2018.pdf>. 

https://www.scopeaust.org.au/about-scope/history/
https://www.scopeaust.org.au/about-scope/history/
https://www.scopeaust.org.au/wp-content/uploads/2019/02/Constitution-of-Scope-Aust-Ltd_-December-2018.pdf
https://www.scopeaust.org.au/wp-content/uploads/2019/02/Constitution-of-Scope-Aust-Ltd_-December-2018.pdf
https://www.scopeaust.org.au/wp-content/uploads/2019/02/Constitution-of-Scope-Aust-Ltd_-December-2018.pdf
https://www.scopeaust.org.au/wp-content/uploads/2019/02/Constitution-of-Scope-Aust-Ltd_-December-2018.pdf
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This is made clear in both the National Disability Insurance Scheme Act (2013),7 and the 
NDIS Practice Standards produced by the NDIS Quality and Safeguards Commission 
(QASC).8  

Additionally, although the obligations under the CRPD rest on the States parties, and 
they bear ultimate responsibility for any contraventions, private entities providing 
public services are expected to comply.9 

The ongoing Royal Commission into Violence, Abuse, Neglect, and Exploitation of People 
with Disability has both used the CRPD as a point of reference and has considered the 
right of persons with disabilities to access justice. The Royal Commission noted the 
importance of facilitating persons with disabilities to access meaningful independent 
legal advice and advocacy.10 Other service providers have been expressly questioned by 
the Royal Commission for their failure to ensure that their customers have appropriate 
access to legal advice and advocacy.11 

Key Human Rights 
The following is a brief discussion of the relevant human rights raised by the two scenarios under 
discussion. It is intended to be brief, with a further focus on access to justice below under the 
International Principles section. 

Access to Justice 
Access to justice is a relevant consideration in these scenarios, because it requires equal access 
to the justice system and the ability to receive redress on the same basis as others. This includes 
initial advice and advocacy. Article 13 of the CRPD contains the right to access justice. Article 
13(1) requires: 

“States Parties shall ensure effective access to justice for persons with 
disabilities on an equal basis with others... in order to facilitate their effective 
role as direct and indirect participants...including at investigative and other 
preliminary stages.”12 

There are a number of elements of this provision that are relevant to the current 
scenarios. Firstly, the concept of “access to justice”. No definition is provided in the 
CRPD, nor has the Committee on the Rights of Persons with Disabilities (“The 
Committee”) provided guidance for what this entails. 13  Gibson suggests that in 
                                                                 
7 NDIS Act (n 2), s 3(1)(a). 
8 NDIS Quality and Safeguards Commission, ‘NDIS Practice Standards and Quality Indicators’, NDIS 
Quality and Safeguards Commission, (Electronic Document, July 2018) 5 
<ndiscommission.gov.au/sites/default/files/documents/2019-08/ndis-practice-standards-july-
2018.pdf>. 
9 Committee on the Rights of Persons with Disabilities, Views: Communication No 1/2010, 9th Sess, UN 
Doc CPRD/C/9/D/1/2010 (21 June 2013) 13 [9.4] (‘Nyusti, Takács, & Fazekas v. Hungary’). 
10 Evidence to Royal Commission into Violence, Abuse, Neglect and Exploitation of People with 
Disability, Melbourne, 5 December 2019, 286, 291, 293, 301, 302, 308, 309  (Dr S. Devenasen examined 
by Ms K. Eastman) 
11 Ibid. 
12 CRPD (n 1) Art 13(1). 
13 CRPD; Committee on the Rights of Persons with Disabilities, Views: Communication No. 34/2015, 21st 
sess, UN Doc CRPD/C/21/D/34/2015 (29 April 2019) (‘V.F.C. v Spain’); Committee on the Rights of 
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negotiating the CRPD, parties adamantly believed this was a crucial right that needed to 
be included but never considered the content of this concept.14 Eilionoir Flynn, relying 
on the Human Rights Committee’s General Comment 32, defines the concept to include 
access to legal advice and representation as this is a prerequisite for persons with 
disabilities being able to meaningfully participate in the justice system.15 

Secondly, the provision expressly extends the obligation on states to ensure access to 
the “investigative and other preliminary stages” of the justice system.16 The Committee 
has expressed that this means that access to justice is not just about court procedures 
or environments but also includes relevant actions prior to this, for example accessing 
legal advice.17  

Finally, article 13 should be read in conjunction with the “cross-cutting” foundational 
rights of the CRPD, particularly article 5(3)’s right to reasonable accommodations.18 This 
effectively requires states to provide measures that respond to the specific support 
needs of the person with disabilities to ensure they can substantively realise their right 
to access justice. 

Equal Recognition Before the Law 
Equal recognition before the law is a central tenet of access to justice. It is applicable in this 
situation because it envisages persons with disabilities making their own decisions regarding 
legal disputes. 

The right to equal recognition before the law is contained in article 12 of the CRPD, which 
relevantly states: 

“1. States Parties reaffirm that persons with disabilities have the right to 
recognition everywhere as persons before the law. 

                                                                 
Persons with Disabilities, Views: Communication No. 28/2015, 18th sess, UN Doc CRPD/C/18/D/28/2015 
(5 October 2017) (‘O.O.J. v Sweden’); Committee on the Rights of Persons with Disabilities, Views: 
Communication No. 12/2013, 13th sess, UN Doc CRPD/C/13/D/12/2013 (29 May 2015) (‘A.M. v 
Australia’); Committee on the Rights of Persons with Disabilities, Views: Communication No. 8/2012, 
11th sess, UN Doc CRPD/C/11/D/8/2012 (18 June 2014) (‘X v Argentina’); Committee on the Rights of 
Persons with Disabilities, Views: Communication No. 13/2013, 15th sess, UN Doc CRPD/C/15/D/13/2013 
(30 May 2016) (‘Lockrey v Australia’); Committee on the Rights of Persons with Disabilities, Views: 
Communication No. 11/2013, 15th sess, UN Doc CRPD/C/15/D/11/2013 (25 May 2016) (‘Beasley v 
Australia); Committee on the Rights of Persons with Disabilities, Views: Communication No. 7/2012, 
16th sess, UN Doc CRPD/C/16/D/7/2012 (10 October 2016) (‘Noble v Australia’); Committee on the 
Rights of Persons with Disabilities, Views: Communication No. 30/2015, 18th sess, UN Doc 
CRPD/C/18/D/30/2015 (5 October 2017) (‘Makarov & Makarova v Lithuania’); Committee on the Rights 
of Persons with Disabilities, Views: Communication No. 38/2016, 20th sess, UN Doc 
CRPD/C/20/D/38/2016 (24 October 2018) (‘Al Adam v Saudi Arabia’).  
14 Frances Gibson, ‘Article 13 of the Convention on the Rights of Persons with Disabilities - a right to legal 
aid?’ (2010) 15(2) Australian Journal of Human Rights 123, 125-126. 
15 Eilionoir Flynn, Disabled Justice? Access to Justice and the UN Convention on the Rights of Persons with 
Disabilities (Routledge, 2016), 24-25; Human Rights Committee, General Comment No 32 - Article 14: 
Right to equality before courts and tribunals and to a fair trial UN Doc CCPR/C/GC/32 (23 August 2007) 
general comment 32, 2-3 [8-10]. 
16 CRPD (n 1) art 13(1). 
17 Makarov & Makarova v Lithuania (n 13) 5-6 [7.6]. 
18 Lockrey v Australia (n 13) 11 5.8; CRPD (n 1) art 5(3). 
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2. States Parties shall recognize that persons with disabilities enjoy legal 
capacity on an equal basis with others in all aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons 
with disabilities to the support they may require in exercising their legal 
capacity.”19 

This article embodies the international community’s commitment to recognising that 
persons with disabilities can and should make decisions regarding their lives to the 
greatest extent possible. This extends to making decisions about taking legal action or 
how to engage in a legal dispute. The denial of legal capacity has been interpreted by 
The Committee as a contravention of article 13.20 

Freedom from Exploitation, Violence and Abuse 
The right to freedom from exploitation, violence, and abuse is contained in article 16 of the CRPD. 
It provides that: 

“1. States Parties shall take all appropriate... measures to protect persons with 
disabilities… from all forms of exploitation, violence and abuse... 

2. States Parties shall also take all appropriate measures...including through the 
provision of information and education on how to avoid, recognize and report 
instances of exploitation, violence and abuse... 

5. States Parties shall put in place effective legislation and policies... to ensure 
that instances of exploitation, violence and abuse against persons with 
disabilities are identified, investigated and, where appropriate, prosecuted.”21 

Article 16(1) was deliberately constructed using broad terms,  without examples of prohibited 
conduct to ensure that any form of violence, abuse or exploitation would be caught by the 
provision.22 There is no reason to suggest that this broad definition was not intended to include 
situations of violence between persons with disabilities in residential care facilities and the 
preventative role of service providers.23  

Article 16(2) requires that persons with disabilities and their support network, which may 
include guardians, are provided with the relevant information and education on avoiding, 
recognising and reporting relevant incidents. This should include information that may form the 
basis of a legal claim and the provision of information regarding rights and how to exercise these 
rights.24 

                                                                 
19 CRPD (n 1) art 12(1)-(3). 
20 Noble v Australia (n 13) 15 [8.5].  
21 CRPD (n 1) art 16. 
22 Peter Bartlett and Marianne Schulze ‘Urgently awaiting implementation: The right to be free from 
exploitation, violence and abuse in Article 16 of the Convention on the Rights of Persons with 
Disabilities’ (2017) 53(2) International Journal of Law and Psychiatry 2, 5. 

23 Ibid, 10. 
24 Flynn (n 15) 39. 
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Finally, article 16(5) requires that there be appropriate policies in place to ensure that instances 
of violence, abuse and exploitation are appropriately identified, investigated and prosecuted.25 
This would necessarily include an element of ensuring access to justice. 

 

Domestic Obligations 
Legal Capacity 
Legal capacity is an important consideration for Scope because it will determine who, in practice, 
engages in legal advice and representation in disputes involving customers. In Australia, capacity 
is the basic legal presumption that every adult person (over the age of 18 years) may make their 
own decisions, which will be recognised by the law.26 This presumption is in line with article 12 
of the CRPD.27 However, traditionally, this could be negatively impacted or abrogated  by one’s 
disability status.  This particularly impacts people with intellectual disabilities, mental illnesses, 
‘age-related cognitive disabilit[ies]’, or other medical conditions.28  

The test for legal capacity has been relevantly reframed under the GAAA, which will enter into 
force from 1 March 2020. This Act will repeal the 1986 Act with the main purpose of 
implementing supported decision making in Victoria, as espoused by the CRPD.29 In doing so, 
the legislation aims to allow persons with disabilities, to the greatest extent practicable, to ‘make 
and participate in decisions affecting the person… express the person’s will and preferences; 
and… to develop the person’s decision-making capacity’.30 Effectively, this should allow the 
represented person to make their own decisions where possible and, where not possible, to 
have their will and preferences carried out for them in a way that is as unrestricted as practicable.  

                                                                 
25 CRPD (n 1) art 16(5). 
26 Law Institute Victoria, ‘LIV Capacity Guidelines and Toolkit (Concise Edition): Taking Instructions when 
a Client’s Capacity is in Doubt’, (Electronic Document, 1 October 2016) 1 
<https://www.liv.asn.au/PDF/For-Lawyers/Submissions-and-LIV-
Projects/2054_LPP_CapacityGuidelines_FINAL_WEB.aspx>. 
27 CRPD (n 1)  art 12. 
28 Law Institute Victoria (n 26) 1.  
29 CRPD (n 1), art 12. 
30 GAAA (n 2) s 8(1)(a). 
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Requirements for a guardianship order: 
Relevantly for Scope, a person may only have a guardianship order made in relation to them 
if:  

30 VCAT may make a guardianship order or administration order    
(2)  VCAT may only make a guardianship order or an administration order 
under this Division if satisfied that—   

(a)  because of the proposed represented person's disability, the 
person does not have decision-making capacity in relation to—  

(i)  in the case of a guardianship order, the personal matter 
in relation to which the order is sought; 

‘Decision-making capacity’ is defined in the Act.31 An individual has capacity if that person can: 
(a) ‘understand the information relevant to the decision and the effect of the decision’ 
(b) ‘retain that information to the extent necessary to make the decision’ 
(c) ‘use or weigh that information as part of the process of making the decision’; and 
(d) ‘communicate the decision and the person’s views and needs as to the decision in 
some way, including by speech, gesture or other means.’  

It is important to note that capacity should be determined on a case-by-case basis. The Law 
Institute of Victoria has stated ‘Each transaction must be considered in relation to its 
particular character and circumstances’.32 An individual may also have capacity with respect 
to one area of law while not satisfying the test for another.33 

 

The GAAA provides for three general frameworks that a person with a disability may fall under 
in relation to guardianship, including: guardianship, supported guardianship or no guardianship. 
It is important for Scope to take note of the type of guardianship arrangement (if any) applicable 
to a customer, as this will determine who engages with legal advice or advocacy on behalf of the 
customer.  

 A guardian’s powers are determined by each specific VCAT order. 34  This means that a 
guardianship order will specify whether a guardian is to give legal instruction on behalf of the 
individual.35 For customers under such an arrangement Scope may not be required to facilitate 
access to legal advice and advocacy because this is the guardian’s responsibility.  

A supported guardianship order is given where VCAT is satisfied that the ‘[supported] person 
will have decision-making capacity in relation to the personal matter… to which the supportive 
guardianship order... [is] made’,36 and conferring the order will ‘promote the person’s personal 
and social wellbeing’.37 The support person will then be able to assist the supported person to 

                                                                 
31 GAAA (n 2) s 5(1). 
32 Law Institute Victoria (n 26) 1, emphasis added. 
33 For a list of relevant authorities and tests for different types of legal tasks (for example making a will, 
defending criminal charges or marriage/divorce proceedings), see: Law Institute Victoria, (n 26) 2.  
34 GAAA (n 2) s 38(1)(a). 
35 GAAA (n 2) ss 38, 40.  
36 GAAA (n 2) s 87(2)(b). 
37 GAAA (n 2) s 87(2)(c). 
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