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Law-making and accountability in responding to COVID-19: 
The experience of Papua New Guinea 

Bal Kama  

‘We have to adapt to living with COVID-19 for this year instead of taking on drastic measures.’  
 Hon James Marape, Prime Minister, Papua New Guinea 

Papua New Guinea (PNG) declared a state of emergency (SOE) and a national lockdown under its 
Constitution in March 2020 when it detected its first case of coronavirus (COVID-19).1 It has so far 
reported over 400 cases and four deaths. The lockdown was lifted after fourteen days and the 
constitutionally based SOE continued until June when it was replaced by orders under a newly enacted 
legislation, the National Pandemic Act 2020 (PNG).2  

The transition from the constitutionally permitted SOE to orders under the National Pandemic Act, 
however, raised questions as to the latter’s constitutionality. The killing of a police commander during 
COVID-19 curfews3 unveiled underlying complexities of law enforcement while the country’s deep 
economic woes raised concerns about the long-term economic implications from prolonged COVID-
19 restrictions.4 These concerns had to be balanced with the potential risks due to the country’s 
struggling health system.  

Mechanisms and efficiencies of managing COVID-19  

The three main areas of concern for PNG in managing COVID-19 are its under resourced health system, 
the disruptions to an already struggling economy and challenges to law enforcement.  

Health system 

PNG has had ongoing challenges in the capacity, quality and delivery of health services. Its existing 
resources were already strained as it attended to other ongoing community health issues such as 
tuberculosis, malaria and other tropical illnesses.5 The shift in priority of medical staff and resources 
to COVID-19 resulted in patients being refused health services leading to some deaths.6 A further 

 
1 Kate Lyons, ‘Papua New Guinea declares state of emergency after first coronavirus case’ (Guardian, 23 March 2020) 
https://www.theguardian.com/world/2020/mar/23/papua-new-guinea-declares-state-of-emergency-after-first-
coronavirus-case; Papua New Guinea Constitution 1975 (PNG), Part X.    
2 An online copy of the Act can be found here: http://www.parliament.gov.pg/uploads/acts/20A_08.pdf.  
3 Richard Ewart, ‘Papua New Guinea's Commissioner of Police under pressure on all fronts’ (ABC Pacific Beat, 12 May 2020) 
https://www.abc.net.au/radio-australia/programs/pacificbeat/png-manning-pressure/12237268.  
4 Dek Joe Sum, Maholopa Laveil and Stephen Howes, Thinking about PNG’s COVID-19 economic response: part 2 
(Development Policy Centre Blog, 30 August 2020) https://devpolicy.org/thinking-about-pngs-covid-19-economic-
response-part-2-20200430-1/. 
5 Georgia Bright, Papua New Guinea’s Health System Unprepared for COVID-19 (Human Rights Watch, 11 April 2020) 
https://www.hrw.org/news/2020/04/09/papua-new-guineas-health-system-unprepared-covid-19.  
6 Example, see ABC Pacific Beat, ‘Calls for investigation into death of woman discharged from a rural PNG hospital’ (05 June 
2020) https://www.abc.net.au/radio-australia/programs/pacificbeat/png-rural-hospital-response/12324074.  
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increase in COVID-19 cases, despite best efforts, will likely result in exacerbated health inequalities 
with the already strained health system failing to adequately perform the health functions necessary 
to diagnose and treat other pressing health issues.  

Economy 

Like many economies globally, the PNG economy has been significantly affected.7 However, the effect 
has mainly been felt in urban areas. For the 80% of the population in rural areas, their subsistence 
lifestyle means they are mildly affected. The scale of the economic impact at this stage is therefore 
limited in scope, albeit significant in terms of economic numbers. 

Law enforcement 

PNG has a total of about 7,000 police and defence personnel which is a ratio of approximately 1,000 
personnel to 1.2 million people. While their increase deployment has been instrumental in enforcing 
COVID-19 restrictions, it also impacts on the effectiveness of policing other ongoing and pressing law 
and order priorities such as corruption, street crimes and domestic violence. Some segments of the 
security forces have been accused of heavy-handed tactics. However, non-compliance to COVID-19 
restrictions is a challenge that sometimes require a more forceful reaction. Enforcement has been 
fatal as well for the police with a police commander killed by off-duty defence force personnel during 
a COVID-19 curfew operation.8  

Impact of SOEs on the Parliament  

Part X of the PNG Constitution provides for a state of emergency (SOE) to be declared based on ‘an 
infectious disease’.9 PNG has a high rate of invoking SOEs but mainly for local conflicts or natural 
disasters, which means past SOEs were isolated to a province rather than applying on a national level.  

The Constitution provides for the National Executive Council (NEC) to advise the Governor-General to 
declare an initial SOE which can last for up to 28 days, or if the National Parliament meets following 
the declaration, up to 14 days after it meets.10  The NEC is required to consult with the Emergency 
Committee before advising the Governor-General to declare a SOE.11   

The Emergency Committee is a seven member committee appointed by the Parliament.12 As it is 
required to ‘be broadly representative of the various parts of the country and of the parties and groups 
in the Parliament’,13 the Emergency Committee is comprised of members of the Government and the 
Opposition and is considerate to the diversity of Papua New Guinea. Ministers are excluded from 
being members of the Committee as a way of separating the influence of the executive government.14 
The executive is required to notify the Emergency Committee of any regulations or orders it seeks to 
issue during the initial SOE.15 

 
7 Elizabeth Kopel, ‘The impact of COVID-19 on livelihoods in Papua New Guinea’ (The Asia and the Pacific Society Policy 
Forum, 12 June 2020) https://www.policyforum.net/the-impact-of-covid-19-on-livelihoods-in-papua-new-guinea/.  
8 ‘Security forces tension in PNG capital after policeman killed’ (Radio New Zealand, 10 May 2020) 
https://www.rnz.co.nz/international/pacific-news/416277/security-forces-tension-in-png-capital-after-policeman-killed.   
9 S226.  
10 PNG Constitution, ss228, 231(3).  
11 S.228(2).  
12 Emergency Committees Act 1979 (PNG), s 2. 
13 Emergency Committees Act 1979 (PNG), s 2. 
14 Ss 118-9; Some guidance on composition in Permanent Parliamentary Committees Act 1994 (PNG), s5. 
15 Ss231(2), 233(4), 242(1)(a).  
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Any subsequent SOE (to extend the original SOE) can only be made through ‘an absolute majority’ 
vote of the Parliament and can last for a period of up to two months at a time.16 However, Parliament 
can only be recalled to deliberate on whether or not to extend a SOE through a recommendation from 
the Emergency Committee.17 The significance of having an Emergency Committee as an intermediate 
between the executive and the legislature is demonstrated below when discussing the intent of the 
constitutional drafters.  

The first phase of the SOE (April-June), after the initial SOE declaration by the executive, followed the 
constitutional processes outlined above. However, in June the Government enacted the National 
Pandemic Act 2020 (PNG) for the second phase of SOE. The Act essentially replicates the SOE scheme 
under the Constitution but without the elaborate parliamentary oversight over the operations of 
Government and key emergency personnel during the emergency period. The Act allows the 
Emergency Controller to report to the Minister instead of the Parliament and is silent on whether the 
Minister should report to Parliament.  

Further, while the SOE framework under the Constitution expressly stated that SOE regulations and 
measures ‘may not alter’ certain rights such as ‘right to life’, ‘freedom from inhuman treatment’ and 
‘right to vote and stand for public office’,18 the Act, on the other hand, does not provide similar 
caution. It only states that persons exercising powers under the Act shall ‘take into full account the 
human rights of the persons affected…’19  

The Opposition is currently challenging the constitutionality of the Act in the Supreme Court.20    

Division 4 of Part X of the PNG Constitution, titled ‘parliamentary control and supervision’, provides 
for the Prime Minister and the Emergency Committee to present reports whenever Parliament is 
recalled during an SOE or at the end of the two months period of an SOE on the various aspects of the 
state of emergency.21 Division 4 is intended to ensure greater accountability and scrutiny by 
Parliament during an emergency period.22 The drafters of the Constitution (known as the 
Constitutional Planning Committee) were mindful of the risk of arbitrary use of ‘wide powers…in 
public emergency situations’ and insisted that ‘the introduction and continuation of emergency 
powers should be subject to effective and regular parliamentary control’.23 The PNG Supreme Court 
has affirmed these intentions.24  

The extensive involvement of the Emergency Committee and the caution against regulating certain 
human rights during SOEs, as mentioned above, reflect the intention of the constitutional drafters to have 
a more controlled executive during a SOE: 

We recognize that in preparing the Constitution we must face the reality that very difficult civil disorder 
situations may possibly arise in the long-term future, and that proper provision should be made in the 
Constitution to enable the Government to cope with them. We have given very careful thought to the 
question of what powers should be exercised by the executive government in public emergency situations, 

 
16 S238 
17 S242(2).  
18 S233(3).  
19 National Pandemic Act, S9 
20 Radio New Zealand, ‘PNG opposition challenges Pandemic Act in court’ (06 August 2020) 
https://www.rnz.co.nz/international/pacific-news/422902/png-opposition-challenges-pandemic-act-in-court.  
21 Ss239 - 243.  
22 Southern Highlands Provincial Government v Somare, Chairman of the National Executive Council [2007] PGSC 2, [136].  
23 Constitutional Planning Committee Report 1974 (Final Report), Chapter 5B, Part 2 
http://www.paclii.org/pg/CPCReport/Cap5B.htm. 
24 Southern Highlands Provincial Government v Somare, Chairman of the National Executive Council [2007] PGSC 2, [124]. 
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as we fully appreciate the need to ensure that, on the one hand, the executive is able to cope with crisis 
situations promptly and effectively, whilst on the other hand, the rights of individuals should not be 
disregarded.25   
 

The drafters went on to reflect on historic events and developments in other countries to justify their SOE 
framework:   

Too often, in other countries, the wide powers which governments are able to exercise in public 
emergency situations are used arbitrarily, without regard to the fundamental rights and freedoms of the 
people.  Sometimes too, governments use such powers to undermine opposition parties and their leaders 
without justification.26  
 

The issue for the Government which is now before the Court regarding the Act is to justify how it has 
attempted to legislate to deal with a public health emergency, but without the checks and balances 
expected under the Constitution for public health emergencies.  

Other issues for consideration regarding the Act include: 
• Human rights protection clauses likely inconsistent with the Constitution (ss8-9); 
• Exclusion from compliance with national procurement and public finance legislation, which 

means a lack of oversight and accountability in the use of public finances during the COVID-
19 SOE (s51); 

• Exclusionary clause of civil and criminal liabilities during the declared period in relation to all 
agents, including law enforcement personnel (s61); and 

• Fines up to K50,000 (AUD$25,000) or up to five years imprisonment for non-compliance with 
the Act, which may be considered harsh and unreasonable.  

 
While the Government might find the SOE approval and oversight process under the Constitution 
cumbersome, it is apparent from the drafters of the Constitution and the Supreme Court that the risks 
to restrictions of rights, the use of public resources and the disruptions to livelihoods warrants closer 
deliberation and accountability through parliament.  

Impact on elections  

There were two by-elections scheduled for seats at the National Parliament during the COVID-19 
period. The seats were for Menyama and Goroka districts. Menyama successfully completed the 
election and polling for Goroka is due to start on 14 September 2020.27 While varying degrees of 
COVID-19 preventative measures were recommended, there appears little evidence that the 
recommendations were adopted in the election in Menyama or in the campaign currently underway 
in Goroka. The relaxed approach appears to be related to the geographic distance of these areas from 
the epicentre of cases in Port Moresby. It is unclear if the polling on 14 September will involve stricter 
preventative measures.  

Effect on the arms and levels of government 

Government institutions and departments have been committed to responding to the pandemic. The 
Supreme and National Courts, for instance, were some of the first institutions to suspend operations 

 
25 Constitutional Planning Committee Report 1974 (Final Report), Chapter 5B, Part 2 
http://www.paclii.org/pg/CPCReport/Cap5B.htm. 
26 Ibid.  
27 Issac Nicholas, ‘PNC flys out Menyama MP-elect’ (Post Courier, 07 May 2020) https://postcourier.com.pg/pnc-flys-out-
menyamya-mp-elect/; David Boli, ‘Polling for Goroka by-election to start on Monday’ (Post Courier, 20 August 2020) 
https://postcourier.com.pg/polling-for-goroka-by-election-to-start-on-monday/.  
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when the SOE was first declared and provincial governments were compliant in enforcing their 
provincial borders.  

However, as COVID-19 cases became mainly concentrated in Port Moresby and as questions arose 
over the transparency of information on the rate of infection and the broader socio-economic 
implications in the initial stages, some provincial governments were reluctant to continue extending 
the initial SOE. This was demonstrated, for instance, in the debate in Parliament in April by the 
Governor of East Sepik Province Hon Allan Bird: 

We need to be given the benefit of our rights to information; the executive government needs to 
present information that will justify us suspending our people’s rights for two months. It is a serious 
matter…Separation of powers demands that we question our executive government. Give us the 
evidence.28  

Governor Bird went on to highlight the ongoing tension over control in the relations between the 
national and sub-national governments:  

You are remote controlling my province from here when you know nothing about what’s going on in my 
province. You want to operate in my province you ask me, you ask my people, don’t just give me a 
blanket tick from up here.29 

A prolonged focus on the pandemic is likely to drain resources from other critical aspects of 
governance, or increase the workload of the courts for instance, in dealing with breaches of COVID-
19 measures. The Opposition has been relentless in holding the Government to account and the 
Opposition Leader is currently challenging the constitutionality of the National Pandemic Act 2020.30 
While the executive government, with its resources and statutory mandate, is expected to respond as 
much as possible to the situation which it has so far, to its credit, managed to limit the spread of 
COVID-19 to other parts of the country, the institutional co-operation the Government is receiving 
from other institutions and arms of government is unlikely to diminish the existing checks and balance.  

Despite the growing number of COVID-19 cases, the costs of restrictions have forced the Prime 
Minister to recently withdraw the lockdown, conceding: ‘We have to adapt to living with COVID-19 
for this year instead of taking on drastic measures’.31 However, this position is likely to change if there 
is a spike in infection and number of deaths.  

Positive or negative lessons for the legislature 

A positive aspect has been the increase in consultation and coordination between the national and 
provincial members of the legislatures and officials. Members of the national legislature are also 
members of the provincial governments,32 so MPs have been involved in ensuring community-level 
preparedness. They have done this by using their community development grants, allocated through 

 
28 Gorethy Keneth, ‘Bird wants to know results of shut-down’ (Post Courier, 03 April 2020) https://postcourier.com.pg/bird-
wants-to-know-results-of-shut-down/.  
29 Ibid.  
30 The PNG Supreme Court has interpreted s18(2) of the PNG Constitution to grant the Opposition Leader standing to seek a 
judicial review on the validity of a legislation. See for instance, Namah v Pato [2014] PGSC 1. A detailed discussion on the 
liberal interpretative techniques of the PNG Supreme Court can be found in Bal Kama, Reconceptualising the Role of the 
Judiciary in Papua New Guinea’s ‘Home-grown’ Constitution (PhD Thesis, Australian National University, 2019) 
https://openresearch-repository.anu.edu.au/handle/1885/201912. 
31 Natalie Whiting, ’Papua New Guinea is walking a tightrope on coronavirus, so it's abandoned lockdowns’ (ABC News, 12 
August 2020) https://www.abc.net.au/news/2020-08-12/png-abandons-lockdown-resolves-to-live-with-
coronavirus/12545602.  
32 PNG has 20 Provincial Governments plus the Government of the National Capital District and the Autonomous Bougainville 
Government.  
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the national budget, to fund local awareness programs in their electorate, supply masks and other 
medical equipment to health centres, and to provide food and financial assistance to those affected 
by restrictions. They also support coordination with members of local level government councils (LLGs) 
and make representations either by themselves or through their representatives at the community 
level to encourage their electorate.  

An important lesson for the legislature is the risk that the executive government can push for 
legislation to withdraw the Parliament’s supervisory powers over situations involving a state of 
emergency, if the Government has sufficient numbers to dominate the parliamentary vote and allied 
MPs are willing to go along with this restriction of their own powers. However, it does remain to be 
seen whether the PNG Supreme Court will countenance the attempt to reduce the constitutionally-
mandated oversight powers intended for Parliament in respect of SOEs. If parliamentary oversight 
processes are deemed to be cumbersome, there needs to be discussions on addressing that without 
compromising the accountability aspects of managing such emergencies.  

If the executive government reverts in the future to the constitutional scheme dealing with the state 
of emergency, scrutiny by the legislature will be critical. There is standing encouragement from 
Supreme Court, amidst increasing weaknesses in the legislature, that the: 

national parliament, the highest political forum in the land, should never be a “rubber stamp” 
of or for the executive, and that any legislative programme of the executive should be 
subjected to the closest scrutiny. No legislation should, therefore, be, colloquially speaking 
‘steamrolled’ or ‘bulldozed’ through parliament.33  

Conclusion 

PNG has the difficult challenge of managing COVID-19 in addition to other pressing national issues. 
The executive government has demonstrated to act with the best of intentions, but this does not 
excuse it from scrutiny of its actions, by the National Parliament in particular. Scrutiny though, should 
not be too divisive that it undermines the importance of bipartisanship in managing COVID-19.  
Effective management of COVID-19 is a global challenge and its global character impacts on how the 
pandemic is managed within national constitutions. For PNG, its ill-equipped health system 
accelerates the anxiety. The responses so far have implications on the Constitution and the relations 
between the arms of government, however, at this stage, and considering the context, the concerns 
may not be entirely unsettling for Papua New Guinea. 
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33 Reference by the Ombudsman Commission of Papua New Guinea [2010] PGSC 10, [85] Sakora J.   


