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• Th e IACL Blog: iacl-aidc-blog.org
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Co-Directors’ Report

Welcome to CCCS Newsletter No. 38! One year on from the 
articulation of the Uluru Statement from the Heart on 26 May 
2018, the issue of constitutional recognition of indigenous 
Australians is again squarely on the political table. Th e 
current Joint Select Committee Parliamentary Inquiry into 
Constitutional Recognition Relating to Aboriginal and Torres 
Strait Islander Peoples in Canberra has provided an important 
opportunity for Australians to weigh in on the proposal 
advanced in the Uluru Statement that our Constitution 
should be amended to provide for an entrenched indigenous 
‘Voice to Parliament’. CCCS members have been active in 
this process throughout the fi rst half of 2018 (see our ‘Focus 
on Constitutional Recognition’ report on p 11), and will 
endeavour to remain so as the political developments emerge.

In the past six months we have welcomed two new academic 
members who have already made valuable contributions to 
the Centre. Associate Professor Tarun Khaitan, an expert 
in anti-discrimination law and public law, comes to us from 
Oxford University as an Australian Research Council Future 
Fellow. Tarun will spend the next four years working on the 
resilience of democratic constitutions, especially in South 
Asia. Dr Shireen Morris, formerly Senior Policy Adviser at 
the Cape York Institute, joined us in March as a McKenzie 
Post-Doctoral Research Fellow. Shireen’s expertise on matters 
of constitutional recognition has been both timely and 
invaluable. We have also been delighted to welcome our new 
CCCS Administrator, Mr Aft ab Hussain (pictured on p 2 with 
Professors Cheryl Saunders and Adrienne Stone), who has ably 
taken the helm of our increasingly large ship during a very busy 
period.

We again have the pleasure in this edition of showcasing 
the work of two former CCCS alumni and a current CCCS 
member. We hope that our readers will enjoy learning of the 
work of alumni Kathryn Graham (Australian Government 
Solicitor, Canberra)(pp 7-8) and Tom Rawlinson (Kaplan 
& Co, New York City) (pp 8-9), as well as Co-Convenor of 
the Constitution Transformation Network Anna Dziedzic 
(p 10), as much as our CCCS Research Assistants Andrew 
Fong, Stefan Ladd, Taylor Mitas and Duncan Willis enjoyed 
conducting the interviews.

Th e global engagement of CCCS members continues apace. 
Th e Melbourne-Cambridge Public Law Conference 2018, 
Th e Frontiers of Public Law, a leading meeting of public law 
scholars from around the globe, will be hosted at MLS by 
Associate Professor Jason Varuhas from 11-13 July 2018 (see 
p?). A large cohort of CCCS academics will in turn present at 
the International Association of Constitutional Law World 
Congress in Seoul, South Korea, from 18-22 June, from 
which some will also move on to participate in the ICON-S 
annual conference in Hong Kong in late June. Th en, on 7 
July 2018, CCCS Co-Director, Associate Professor Kristen 
Rundle (pictured on p 2 recently receiving the University of 

Melbourne’s 2017 Woodward Medal in the Humanities and 
Social Sciences) will deliver the 12th Kobe Memorial Lecture in 
Legal Philosophy in Kyoto, Japan. We are especially proud that 
Kristen is the fi rst Australian – and fi rst ever woman – to be 
asked to deliver this prestigious lecture in legal philosophy.

Our international and national visitors have, as always, greatly 
enriched the life of the CCCS. In March-April we welcomed 
Professor Rick Rawlings (University College London) as 
the Miegunyah Distinguished Fellow. Rick’s energetic 
contributions included an illuminating public lecture on ‘Brexit: 
Law, Constitution and Market’. We also welcomed Dr Oscar 
Roos (Deakin University) and Dr Janina Boughey (UNSW) as 
CCCS research visitors, Mr Vladimir Nizov (PhD candidate, 
Higher School of Economics, Moscow) as an Endeavour Fellow, 
and Dr Melissa Crouch (UNSW) and Dr Dinesha Samararatne 
(University of Colombo) as Kathleen Fitzpatrick Visiting 
Fellows to the Laureate Program in Comparative Constitutional 
Law. All made wonderful contributions to our signature 
Tuesday Brown Bag seminars, which were energetically 
convened throughout the semester by our MLS Post-Doctoral 
Fellow, Dr Tom Gerald Daly. 

Some individual achievements of CCCS members must also 
be highlighted. At the forefront has been the leadership of 
Professors Cheryl Saunders and Adrienne Stone in their joint 
editorship of the recently published  Th e Oxford Handbook 
of Australian Constitutional Law (see p 20). Th e scale of this 
magisterial project was one that could only be undertaken by 
scholars with the depth and breadth of Cheryl and Adrienne’s 
combined expertise. In addition to several individual chapter 
contributions by Cheryl and Adrienne, the collection also 
includes chapters by CCCS members Professor Carolyn Evans, 
Professor Michelle Foster, Professor Michael Crommelin, Dr 
Scott Stephenson, and Dr Lael Weis.

Th e remainder of 2018 looks set to be as eventful as its fi rst six 
months. On the horizon in late 2018 is the very special event – 
CCCS @ 30 – at which we will celebrate the fi rst 30 years of our 
Centre. Plans are also already on foot for our bi-annual CCCS 
Constitutional Law Conference in July 2019. Stay tuned for 
further details.
 

Professor Adrienne Stone

Associate Professor Kristen Rundle

Directors’ report
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Centre Update

Adrienne Stone, Director
Publications

Cheryl Saunders and Adrienne Stone (eds), Th e 
Oxford Handbook of the Australian Constitution 
(2018): https://global.oup.com/academic/product/
the-oxford-handbook-of-the-australian-constitution-
9780198738435?cc=au&lang=en&

Cheryl Saunders and Adrienne Stone, ‘Introduction’ in 
Cheryl Saunders and Adrienne Stone (eds), Th e Oxford 
Handbook of the Australian Constitution (Oxford, OUP, 
2018), 1-26

‘Expression’ in Cheryl Saunders and Adrienne Stone (eds), 
Th e Oxford Handbook of the Australian Constitution (2018)

‘Judicial Reasoning’ in Cheryl Saunders and Adrienne 
Stone (eds), Th e Oxford Handbook of the Australian 
Constitution (2018)

‘A Constitution Shaped by Distance’ (with Cheryl Saunders 
and Joshua Quinn-Watson) Pursuit 25 May: https://
pursuit.unimelb.edu.au/articles/a-constitution-shaped-by-
distance?ct=t(Y

Blog Post

Adrienne Stone, ‘Proportionality and the Boundaries of 
Borrowing’ in ‘I-CONnect Symposium on “Constitutional 
Boundaries”: http://www.iconnectblog.com/2018/04/i-
connect-symposium-on-constitutional-boundaries-
proportionality-and-the-boundaries-of-borrowing/ (24 
April 2018)

Presentations

Panellist, ‘Uluru Statement from the Heart’ Forum, 
Melbourne Law School 9 April 2018: http://law.unimelb.
edu.au/about/reconciliation/events/upcoming-events/
uluru 

Participant ‘Roundtable on Constitutional Literacy’, 
Chinese Academy of Social Sciences/International 
Association of Constitutional Law, Shanghai, April 13-15 
2018

Briefi ng, Joint Select Committee on Constitutional 
Recognition Relating to Aboriginal and Torres Strait 
Islander Peoples 2018, 18 April 2018

Visiting Appointments

Visiting Professor, Sorbonne Law School (Univ. Paris 1) 
January, 2018 

Kristen Rundle, Co-Director (on leave December 
2017-March 2018)
Publications 

Peter Cane, Leighton McDonald & Kristen Rundle, 
Principles of Administrative Law (Th ird edition, Oxford 
University Press, 2018)

Peter Cane, Leighton McDonald & Kristen Rundle, Cases 
for Principles of Administrative Law (Th ird edition, Oxford 
University Press, 2018)

Presentations

Chaired the Accountability Round Table / CCCS Annual 
Jim Carlton Integrity Lecture, Melbourne Law School, 23 
March 2018

Convened and led the ‘Making a submission to the Joint 
Select Committee on Constitutional Recognition Relating 
to Aboriginal and Torres Strait Islander Peoples’ workshop, 
Melbourne Law School, 30 April 2018

Presented ‘Fuller’s Relationships’ at the Legal Th eory & 
History seminar series, University of Tasmania Faculty of 
Law, 24 May 2018

Cheryl Saunders AO, Foundation Director
Publications

Cheryl Saunders and Adrienne Stone (eds), Th e Oxford 
Handbook of the Australian Constitution (Oxford, OUP, 
2018): https://global.oup.com/academic/product/
the-oxford-handbook-of-the-australian-constitution-
9780198738435?cc=au&lang=en&

Cheryl Saunders and Adrienne Stone, ‘Introduction’ in 
Cheryl Saunders and Adrienne Stone (eds), Th e Oxford 
Handbook of the Australian Constitution (Oxford, OUP, 
2018), 1-26

Cheryl Saunders, ‘Separation of Legislative and Executive 
Power’ in Cheryl Saunders and Adrienne Stone (eds), Th e 
Oxford Handbook of the Australian Constitution (Oxford, 
OUP, 2018), 617-642

Cheryl Saunders, ‘Transplants in Public Law’, in Mark 
Elliott, Jason NE Varuhas and Shona Wilson Stark (eds), 
Th e Unity of Public Law (Hart Publishing, Oxford, 2018), 
257-278

Cheryl Saunders, ‘Financial autonomy vs Solidarity: A 
dialogue between two complementary opposites’, in Alice 
Valdesalici and Francesco Palermo (eds), Comparing Fiscal 
Federalism, (Koninklijke Brill, NV, 2018), 40-59

Cheryl Saunders, ‘Th eoretical Underpinnings of 
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Separations of Powers’ in Gary Jacobsohn and Miguel 
Schor, Comparative Constitutional Th eory (Edward Elgar, 
2018)

Cheryl Saunders (with Michael Henry Yusingco): 
‘Complexities of Constitutional Change in the Philippines’, 
VerfBlog, 2018/4/04, https://verfassungsblog.de/
complexities-of-constitutional-change-in-the-philippines/, 
DOI: https://dx.doi.org/10.17176/20180404-122935

Presentations

Overview of comparative experience with legislative/
executive relations, Workshop with Tuvalu Constitutional 
Review Committee, University of New South Wales, 26 
February

Panellist, ‘Uluru Statement from the Heart’ Forum, 
Melbourne Law School, 9 April 2018

Commentator on paper by Professor Richard Rawlings,, 
‘Intergovernmental Relations in Australia and Wales 
compared’, Department of Premier and Cabinet seminar, 
11 April 2018

Participant, Workshop for Sri Lankan Judges, Melbourne 
Law School, 24 April 2018

Lecture, ‘Constitutional Adjudication in a Global Age’, 
Global Law Students Association, 24 April 2018

Speaker, Australian Republic: Future Prospects, 
Progressive Law Network, 7 May 2018

Presenter, ‘Notes from the Coalface’, CCCS, Brown Bag, 8 
May 2018

MLM Teaching

Post-Confl ict State Building, Melbourne Law Masters 
(with Bruce Oswald), 14-20 March 2018

Other

Witness, Parliamentary Joint Standing Committee 
on Electoral Matters, in connection with inquiry into 
Constitution section 44, 1 February 2018

Assistance Mission in Myanmar, as Senior Technical 
Advisor, International IDEA, 5-11 March, 2018

Cheryl Saunders and Adrienne Stone with CCCS 
Administrator Aft ab Hussain at the Oxford Handbook Book 

Launch 

CCCS Co-Director, Associate Professor Kristen Rundle 
receiving Th e University of Melbourne’s 2017 Woodward 

Medal in Humanities and Social Sciences 
from Chancellor Allan Meyers AC QC on 10 April 2018  

CCCS Foundation Director Professor Cheryl Saunders and 
CCCS Director Professor Adrienne Stone signing books 
at the launch of Th e Oxford Handbook of the Australian 

Constitutional Law, 25 May 2018
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Centre Members

Farrah Ahmed

Publications

Journal Articles

‘Judging Constitutional Conventions’ International Journal 
of Constitutional Law (forthcoming) (with Richard Albert 
and Adam Perry)

‘Standing and Civic Virtue’ (2018) 134 Law Quarterly 
Review 239-256 (with Adam Perry)

Blog Posts

I-CONnect, ‘Five Questions with Farrah Ahmed’ http://
www.iconnectblog.com/2018/02/fi ve-questions-with-
farrah-ahmed/

Erika Arban

Publications

Erika Arban, “Th e referenda for more autonomy in 
Veneto and Lombardia: constitutional and comparative 
perspectives” (2018) 10 Perspectives on Federalism

Erika Arban, “Carlo Cattaneo & Gaetano Salvemini: the 
Modernity of their Federalism” (2017) 3 Th e Italian Law 
Journal

Presentations

Beyond formalism: problems and prospects of aspirational 
principles in African federal constitutionalism. Nigeria, 
Ethiopia and South Africa in comparative perspective (with 
Adriano Dirri) – ICON-S 2018 Conference on “Identity, 
Security Democracy: Challenges for Public Law” – Hong 
Kong (PRC), June 2018 (presentation included in the 
program) 

Th eorizing socio-economic asymmetries in federal countries 
- Constitutional Law Discussion Group – Edinburgh 
Centre for Constitutional Law – University of Edinburgh – 
Edinburgh (United Kingdom), March 2018

Other

Appointed co-editor (with Tom Daly) of the blog of the 
International Association of Constitutional Law (IACL) 
(from June 2018)

Tom Gerald Daly

Publications

Working Paper

‘Th e African Court on Human and Peoples’ Rights: 
Mapping Resistance Against a Young Court’, iCourts 
Working Paper No. 119, March 2018

Report

‘An African Judicial Network: Building Community, 
Delivering Justice’ (130 page report), African Court on 
Human and Peoples’ Rights, 22 December 2017

Journal Articles

‘Th e African Court on Human and Peoples’ Rights: 
Mapping Resistance Against a Young Court’ (2018) 14(2) 
International Journal of Law in Context 294. Co-author: 
Micha Wiebusch

Book Launch 
Launching monograph, Th e Alchemists: Questioning 
Our Faith in Courts as Democracy-Builders (Cambridge 
University Press, October 2017) at Melbourne Law School 
on 7 June 2018

Book Prize Nomination 

Prof. Sujit Choudhry, UC Berkeley, has nominated the 
monograph Th e Alchemists: Questioning Our Faith in 
Courts as Democracy-Builders (see above) for the inaugural 
ICON-S Book Prize – International Society of Public Law. 
ICON announcement pending

Presentations

‘Are Political Party Bans Obsolete as a Democratic 
Safeguard?’, CCCS Brown Bag, 27 March 2018

‘Patterns of Resistance Against the African Court 
on Human and Peoples’ Rights’ at Regional and 
Constitutional Structures in Tension (RCST) Network 
Workshop Week, University of São Paulo (USP) Law 
Faculty, Brazil, 12 January 2018

‘Designing an African Judicial Network: Potential and 
Challenges’, guest lecture at Constitutional Governance 
and Social Change Research Group at Trinity College 
Dublin Law School, 13 December 2017

‘Democratic Decay and Courts: Part of the Problem?’ at 
Constitutional Law Discussion Group (CLDG), Edinburgh 
Law School, 6 December 2017

Appointment

Appointed Co-Editor (with Dr Erika Arban) of the 
International Association of Constitutional Law (IACL) 
Blog in March 2018 

Alison Duxbury

Presentations

Presented at the Faculty of Law, University of New 
England, Kirby Seminar Series on ‘Th e Role of Human 
Rights in the ASEAN Community’, 9 April 2018

Interviewed on ABC Radio (Tamworth NSW) on ‘ASEAN 
and Human Rights’, 9 April 2018
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Anna Dziedzic 

Presentations

Presentation on constitutional reforms relating to the 
judicial sector and participation in discussions at the 
Tuvalu Comparative Constitutional Design Workshop, 
a fi ve day workshop from 26 February to 2 March 2018 
with members of the Constitutional Review Committee 
of Tuvalu organized by the United Nations Development 
Program, Gilbert and Tobin Centre of Public Law and the 
UNSW Institute for Global Development. 

Seminar on ‘Foreign judging and international judging: 
Th e Pacifi c regional experience’ presented while a visitor at 
iCourts, the Danish National Research Foundation Centre 
for Excellence for International Courts, 11 April 2018.

Presentation on Constitutional developments in the Pacifi c 
region as part of the ConTransNet knowledge exchange 
with visiting judges of the Sri Lankan Supreme Court and 
Court of Appeal, Melbourne Law School, 24 April 2018.

Penny Gleeson

Submissions

Member, Australian Genetic Non-Discrimination Working 
Group. Submission to the Commonwealth Parliamentary 
Inquiry into the Life Insurance Industry: https://www.
aph.gov.au/Parliamentary_Business/Committees/Joint/
Corporations_and_Financial_Services/LifeInsurance/
Report

Tarun Khaitan

Publications

Foundations of Indirect Discrimination Law (edited with 
Prof Hugh Collins, Bloomsbury, 2018)

‘Indirect Discrimination Law: Controversies and Critical 
Questions’ (co-authored with Prof Hugh Collins) 
in Collins and Khaitan eds., Foundations of Indirect 
Discrimination Law (Bloomsbury 2018) 1-30 

‘Wrongs, Wrongfulness, and Blame in Indirect 
Discrimination Liability’ (co-authored with Dr Sandy 
Steel) in Collins and Khaitan eds., Foundations of Indirect 
Discrimination Law (Bloomsbury 2018) 197-221 

‘Discrimination’ in Max Planck Encyclopedia of 
Comparative Constitutional Law (Max Planck Foundation 
for International Peace and Rule of Law 2017, available at  
http://oxcon.ouplaw.com/view/10.1093/law-mpeccol/law-
mpeccol-e102 )

‘Indirect discrimination’ in Kasper Lippert-Rasmussen 
ed, Routledge Handbook of the Ethics of Discrimination 
(Routledge 2017) 30-41 

Media

A Sinking, Slow and Steady (Th e Indian Express, 18 May 
2018)

World’s Most Powerful Court on the Brink (IACL Blog, 14 
May 2018)

Was the Centre Right in Resisting Justice Joseph’s 
Elevation? (Th e Hindu, 04 May 2018)

What Constitutionalism Calls For (co-authored with Rohit 
De, Th e Times of India, 16 January 2018, expanded version 
published on the ICONnect blog)

William Partlett

Publications

‘Does it Matter Th at Strikes Against SyriaViolate 
International Law?’, Pursuit: https://pursuit.unimelb.
edu.au/articles/does-it-matter-that-strikes-against-syria-
violate-international-law

Media

Television interviews on legality of US/UK/British 
airstrikes in Syria with SkyNews and Channel 10

Julian Sempill

Publications

“Law, Dignity and the Elusive Promise of a Th ird Way” 
Oxford Journal of Legal Studies. https://academic.oup.com/
ojls/advance-article/doi/10.1093/ojls/gqy004/4924224?gue
stAccessKey=a44738af-e54a-43b6-b677-ec0578dc2c07

Stijn Smet

Publications 

‘Th e Human Rights Law Clinic at Ghent University’, in 
Alemanno and Khadar (eds), Reinventing Legal Education 
– How Clinical Education Is Reforming the Teaching and 
Practice of Law in Europe (CUP, 2018) (with Eva Brems)

Presentations

Presented ‘Conscientious Objection or Unconscionable 
Refusal? A Comparative Analysis through the Contrasting 
Lenses of Tolerance and Respect’, Human Rights Centre, 
Ghent University, 19 April 2018 

Scott Stephenson

Publications

Journal Articles
‘Is the Commonwealth’s Approach to Rights 
Constitutionalism Exportable?’ (2018) International 
Journal of Constitutional Law (in press), available at https://
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ssrn.com/abstract=3122412

Book Chapters
‘Th e Rise and Recognition of Constitutional Statutes’ 
in Richard Albert and Joel Colon-Rios (eds), Quasi-
Constitutionality and Constitutional Statutes: Forms, 
Functions, and Applications (Routledge, 2018) (in press), 
available at https://ssrn.com/abstract=3122419

‘Rights Protection in Australia’ in Adrienne Stone & 
Cheryl Saunders (eds), Th e Oxford Handbook of the 
Australian Constitution (Oxford University Press, 2018)

‘Deliberation as a Constitutional Value’ in Rosalind Dixon 
(ed), Australian Constitutional Values (Hart Publishing, 
2018) 133–50

Presentations

‘Is the Commonwealth’s Approach to Rights 
Constitutionalism Exportable?’, Transnational Law 
Colloquium, Centre for Transnational Legal Studies, 
London, 27 February 2018

Conferences

Co-Organiser (with Carlos Vásquez), ‘Exiting Treaty 
Regimes: Comparative Perspectives’, Centre for 
Transnational Legal Studies Spring Conference, London, 
19 April 2018

Joo-Cheong Th am

Publications

Fudge, J. & Th am, J.C. - Dishing Up Migrant Workers for 
the Canadian Food Services Sector: Labour Law and the 
Demand for Migrant Workers. Comparative Labor Law 
and Policy Journal. 39(1): 1-27 (2017)

Th am, J.C. – Political Participation, in Th e Oxford 
Handbook of the Australian Constitution, Adrienne Stone 
& Cheryl Saunders (eds), Oxford University Press, Oxford, 
Chapter 40

Malcolm Anderson, Joo-Cheong Th am, Zim Nwokora, 
Anika Gauja, Stephen Mills and Narelle Miragliotta, ‘Less 
Money, Fewer Donations: Th e Impact of New South Wales 
Political Finance Laws on Private Funding of Political 
Parties’ (2018) Australian Journal of Public Administration 
1-16 https://doi.org/10.1111/1467-8500.12319

Presentations

Th am, J.C. - Th e Electoral Legislation Amendment 
(Electoral Funding and Disclosure Reform) Bill 2017 
(Cth): Dealing with foreign interference or stifl ing 
charities?, Electoral Regulation Research Network, 
Melbourne Law School, 13 February 2018

Th am, J.C – Brexit and labour rights under trade 
agreements: Neoliberal populism at work?, Institute of 
Advanced Legal Studies, University of London, 26 April 
2018

Th am, J.C. – UK, Brexit and the Trans-Pacifi c Partnership 
Agreement, Implications of the Post-Brexit Architecture 
for the Constitution and Workers’ Rights: A Workshop to 
Honour Professor Keith Ewing, University of Nottingham, 9 
March 2018

Submissions

Submission to the inquiry of the Joint Standing Committee 
on Electoral Matters into the Electoral Legislation 
Amendment (Electoral Funding and Disclosure Reform) Bill 
2017 (Cth) (January 2018) 34 pp (invited to give evidence)

Media references

Paul Karp, ‘Foreign donations ban goes too far and will 
be ineff ective, academic says’, Th e Guardian Australia, 25 
January 2018

Adam Morton, ‘Tasmania election: pokies squabble 
puts donations in spotlight’, Th e Guardian Australia, 11 
February 2018

Jason Varuhas

Publications

Book
M Elliott, JNE Varuhas and SW Stark (eds), Th e Unity 
of Public Law? Doctrinal, Th eoretical and Comparative 
Perspectives (Oxford, Hart Publishing, 2018) 419pp

Book Chapters
JNE Varuhas, “Taxonomy and Public Law” in M Elliott, 
JNE Varuhas and SW Stark (eds), Th e Unity of Public 
Law? Doctrinal, Th eoretical and Comparative Perspectives 
(Oxford, Hart Publishing, 2018) 39-78. Available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=3037840

M Elliott, JNE Varuhas and SW Stark, “Introduction” in 
in M Elliott, JNE Varuhas and SW Stark (eds), Th e Unity 
of Public Law? Doctrinal, Th eoretical and Comparative 
Perspectives (Oxford, Hart Publishing, 2018) 1-13

JNE Varuhas, “Damages under the Human Rights Act” in J 
Edelman, McGregor on Damages (20th edn, London, Sweet 
and Maxwell, 2017) 1681-1781

JNE Varuhas, “Writing a Dissertation” in NJ McBride with 
JNE Varuhas, Letters to a Law Student: A Guide to Studying 
Law at University (4th edn, Harlow, Pearson, 2017) 251-
271

Presentations

“Conceptualizing the Principle of Legality”, Judges and the 
Academy Seminar, Supreme Court of Victoria, April 2018

Panelist and Discussant, Panel on Contemporary Issues in 
Human Rights Law, Jindal-MLS-NUS-Oxford Conference 
on Contemporary Issues in Public Law, Australian High 
Commission, Delhi, April 2018
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Commentator for Mr Kyle Jordaan (Stellenbosch), 
“Damages Against the State: Legal Duties, Rights Values 
and Fiscal Burdens in the Developing Commonwealth”, 
Jindal Global Law School, Jindal-MLS-NUS-Oxford 
Workshop on Indian Administrative Law, April 2018

Commentator for Professor Rehan Aberyratne (CUHK), 
“Ordinary Wrongs as Constitutional Rights: Th e Public 
Law Model of Torts in South Asia” and Professor Swati 
Jhaveri (NUS), “What’s so Common about Common Law 
Administrative Law?”, Melbourne Institute of Comparative 
Constitutional Law Workshop, Melbourne Law School, 
December 2017

“Contractual Discretion”, Obligations Group Seminar, 
Melbourne Law School, September 2017

Commentator for Professor Janet McLean (Auckland), 
“Public Offi  ce and Public Law”, MLS-Oxford Workshop 
on Constitutional Boundaries, Melbourne Law School, 
August 2017

“Public Law-Private Law”, Presentation and Panel 
Discussion with Professor Cheryl Saunders and Professor 
Kirsty Gover, Melbourne Law School Staff  Seminar Series, 
August 2017

L. K. Weis

Publications

‘Property’, in Adrienne Stone & Cheryl Saunders (eds), Th e 
Oxford Handbook of the Australian Constitution (Oxford 
University Press, 2018)

‘Originalism in Australia’, (2018) 28 Proceedings of the 
Samuel Griffi  th Society 87

Blog Posts

‘Constitutional Th eory and Boundary Problems: Some 
Refl ections’ on I.CONnect: Blog of the International 
Association of Constitutional Law (23 April 2018) http://
www.iconnectblog.com/2018/04/i-connect-symposium-
on-constitutional-boundaries-constitutional-theory-and-
boundary-problems-some-refl ections.

‘Legislation as a Method of Constitutional Reform: An 
Alternative to Formal Amendment?’ on AUSPUBLAW (26 
March 2018) https://auspublaw.org/2018/03/legislation-as-
a-method-of-constitutional-reform/.
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An interview with Ms Kathryn Graham, CCCS Alumni

Kathryn Graham is a lawyer 
with the Australian Government 
Solicitor (AGS) (Canberra) and 
a CCCS alumna. Ms Graham 
practices in a broad range 
of areas of government law, 
including constitutional law. 
She was a research assistant and 
then associate to Chief Justice 
Black of the Federal Court of 
Australia, before also taking up 
an associateship with Justice 

Deane of the High Court of Australia. She undertook 
further study in comparative constitutional law at New 
York University before returning to practice government 
law in Australia. She was kind enough to sit down for an 
interview with CCCS Research Assistant Andrew Fong to 
discuss her involvement in the Centre and the ways in which 
this experience has shaped her practice and perspective as a 
government lawyer.

When did you join the CCCS and what were some of the 
highlights?

I was a student in the fi nal years of my law degree when the 
CCCS was established. I graduated in 1989, and spent the 
following year backpacking around Europe. Upon my return, 
with a couple of months to fi ll before I started my articles, 
Cheryl Saunders invited me to work in the CCCS. 

Th ere are two projects I worked on for Cheryl which I remember 
in particular. Th e fi rst was a short paper I wrote on whether it 
was possible to repeal and replace the Constitution without a 
referendum. Th e second project explored how governments 
used their contracting powers to achieve their policy objectives. 
At the time this seemed like an obscure topic, but in hindsight 
Cheryl’s question was prescient, given what the High Court 
has said more recently about the Commonwealth’s powers to 
contract.

What journey did you take aft er the CCCS towards your 
current position? 

I did my articles at Home Wilkinson Lowry (now HWL 
Ebsworth) and seemed destined for a career in family law and 
litigation. However, Cheryl, with her extraordinary capacity to 
network and her desire to assist her former students, introduced 
me to Chief Justice Black of the Federal Court. I worked for 
him for two years as a research assistant, then as an associate, 
and followed that with an associateship with Justice Deane of 
the High Court, which brought me to Canberra.

In 1995, I joined the Offi  ce of General Counsel (OGC) with 
the Attorney-General’s Department (later the Australian 
Government Solicitor (AGS)). At around the same time, 
I was also awarded scholarships to study overseas (thanks 
to references from Cheryl and Hilary Charlesworth). AGS 

Alumni Feature

generously allowed me to pursue my studies at New York 
University in mid-1996, where I studied United States and 
comparative constitutional law, and public international law. 
It was a fantastic experience in a vibrant city, with a diverse 
international student body. Upon returning to Australia in 
1998, I returned to work with AGS and I’ve been here ever 
since.

I never had a grand plan to become a constitutional lawyer for 
the Commonwealth; it all happened fairly randomly. Cheryl 
Saunders bears much of the responsibility for making me who 
I am today by supporting me early in my career.

Can you tell us about the nature of your work with the AGS, 
especially your current position in the Offi  ce of General 
Counsel?

Th e AGS is a key legal services provider for the Commonwealth, 
and like lawyers in private fi rms, we charge hourly rates to 
our clients and have billable targets to meet. OGC comprises 
a constitutional litigation team, and several advisings teams. 
I head one of the advisings teams. We provide written and 
oral legal advice on public law issues across a range of policy 
areas including energy policy, climate change, biosecurity, 
agriculture, the environment and water. 

Th e constitutional principles which we engage with every 
day include the separation of powers, the implied freedom of 
political communication, the distinction between taxes and 
fees for service, and acquisition of property. Section 51 of the 
Constitution is also ubiquitous; we are constantly considering 
the extent of the Commonwealth’s legislative powers. It’s also 
surprising how oft en old issues resurface during the course of a 
career, in what I like to call the ‘great circle of government life’!

What are some distinctive aspects of your role as an 
Australian government advisor?

While lawyers in private practice ultimately work for the fi rm’s 
profi ts, AGS acts in the public interest. People who work for 
AGS aren’t motivated primarily by money, but we oft en work 
long hours to tight deadlines. 

Being a government lawyer involves helping your client achieve 
their policy objectives, but you also have something of a higher 
responsibility, to the rule of law. 

Th e other very distinctive thing about my work as compared to 
working in most other legal roles is the fact that you oft en see 
issues you’re working on across the front page of the newspaper. 
It adds to that sense that you’re doing something important for 
the nation.

What future direction do you see your work heading in?

One of the great things about working in OGC is the opportunity 
to work in many diff erent areas of government engagement, and 
for that reason I think I’ll probably continue doing this kind of 



CCCS Newsletter June 2018 | 8

work. Previously I’ve had the opportunity to work on public 
fi nance, government spending and appropriations, as well as a 
stint as the in house counsel in the Department of the Treasury.

Th e Commonwealth engages in a vast range of activities so there 
are always new policies to implement and crises to navigate. 
Th e work is never boring! High Court decisions, such as the 
Williams v Commonwealth cases, can completely change your 
understanding of what you thought was the law, and confront 
you with novel challenges. 

What advice do you have for the next generation of aspiring 
lawyers working for the government?

Don’t knock being a ‘government lawyer’ as a lesser alternative 
to working in a fancy private fi rm. Working as an associate 
to two judges opened my eyes to the extraordinary talent of 
public lawyers and the incredible quality of their work, and I 

am constantly amazed by the talent and commitment of the 
people I work with.

While government work, just like private practice, can be 
mundane depending on your practice area, I’m lucky that my 
work is never boring. It is white-knuckle stressful at times, 
having to produce extraordinary results in short timeframes, 
but it is also exhilarating and endlessly challenging. 

I feel privileged that I have been able to be a working 
‘constitutional lawyer’ — as an undergraduate student, I wasn’t 
aware that being a constitutional lawyer could be a career. 

Th e AGS is always looking for motivated, bright people who 
are interested in working in the public interest. I would warmly 
recommend it to law students who are looking for an alternative 
to law fi rm life (especially Melbourne Law School graduates!).

Alumni Feature
An interview with Tom Rawlinson, CCCS Alumni

Tom Rawlinson (né Bland)  
graduated from the Melbourne 
J.D. in 2012.  He has worked 
as a litigation associate at 
Allens and as an associate to 
the Hon. Chief Justice Trevor 
Riley at the Supreme Court of 
the Northern Territory and the 
Hon. Justice Geoff rey Nettle at 
the High Court of Australia.  He 

completed an LL.M at Columbia Law School in 2017 and now 
works at Kaplan & Company, LLP, a boutique litigation fi rm 
in New York City that practises both commercial and public 
interest law. Tom kindly agreed to speak to CCCS Research 
Assistant Stefan Ladd about his time with the Centre and his 
subsequent experiences in Australia and the United States.

When did you join the CCCS, and what were some of the 
highlights?

I joined the CCCS as a research assistant at the start of my 
second year as a JD student.  I thoroughly enjoyed my work 
for Professor Adrienne Stone and the staff  as an RA.  My main 
role was to draft  the constitutional law updates for the CCCS 
newsletter, which required me to read the opinions of a variety 
of constitutional courts, including from Canada, India, South 
Africa, the United States and Germany.  Th is was an excellent 
taste of the rich rewards of comparative law.  A later highlight 
was attending the CCCS Constitutional Law Conference 
in 2015, when I was working as Justice Nettle’s associate.  
Although I was (and still am!) quite a new lawyer, I had enough 
distance from law school to grasp the diff erent perspectives of 
the academics, practitioners and judges who presented.  It was 
a truly engaging conference.

How did this experience shape the journey towards your 
current position?

I can draw a straight line from my work at the CCCS to 
where I am now.  I was fi rst exposed to American law while 
working at the CCCS.  With obvious infl uence from Professor 
Stone and her scholarship, I took a particular interest in 
First Amendment law and its bearing on the High Court’s 
approach to freedom of political communication.  I became 
convinced that understanding the history of free speech and its 
relation to democracy in America would help me understand 
the developing Australian conception of free political 
communication, and the choices that Australian judges face 
when deciding cases in this relatively new area.  Th at, in turn, 
led me to study at Columbia Law School in New York, from 
which I received an LL.M last year. 

Where has your current work taken you in recent times?

Aft er completing the LL.M, I passed the New York Bar Exam 
and started working at Kaplan & Company, LLP, which is a 
new boutique litigation fi rm in New York City.  (I’m yet to be 
admitted in New York, so my current title is “Law Clerk” – back 
to the start all over again!)  Th e fi rm is led by Robbie Kaplan, a 
legendary commercial and civil rights litigator best known for 
winning United States v. Windsor in the Supreme Court of the 
United States.  Th at case invalidated the Defense of Marriage 
Act and paved the way for nationwide legalisation of same-sex 
marriage.  Kaplan & Co. is an incredible fi rm.  We work on 
civil rights and strategic public interest litigation, along with 
cutting-edge, bet-the-company commercial litigation, and we 
give each practice our equal dedication.  I’ve never seen a law 
fi rm like it in Australia or the US.

What have been the challenging aspects of your work?

Although I was around fi ve years out of law school when I 
started at Kaplan & Co., working in a new jurisdiction in 
many ways meant starting from scratch. Th e diff erences in 
substantive and procedural law can be tricky, as it can be easy 
to miss issues when you’re less familiar with the legal sources.  
But working overseas has made it very clear that practising law 
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is as much, if not more, about one’s grasp of legal culture and 
mores than rules and procedures.  On the whole, lawyers in 
the US are more direct and aggressive than Australian lawyers, 
and the larger and more complex system gives litigators more 
strategic tools.  My impression is that success as a lawyer in 
the States requires a fi rm grasp of the “big picture,” especially 
when it comes to public interest litigation, whereas Australian 
lawyers focus more on technical profi ciency. Th at’s not to say 
good Australian lawyers don’t get the big picture too, but it’s a 
question of emphasis.

What have been the most intriguing or enjoyable aspects 
of your work? Are there any signifi cant or memorable 
moments in particular? Do you see yourself following a 
similar trajectory in future?

I am fortunate to work with a group of colleagues and leaders 
who are incredibly smart and dedicated to what they do, and 
who value professional integrity and rigor above all else.  Down 
to the nitty-gritty, I love the fast pace and dynamism of my 
fi rm’s work.  We do a lot of corporate crisis management and 
emergency litigation, which can be exhilarating.  In my fi rst two 
weeks at the fi rm, I was involved in researching, draft ing and 
winning an urgent motion to prevent a management takeover 
of our client’s business.  A few weeks later, my fi rm fi led a 
major lawsuit against the white supremacists and neo-Nazis 
who organized the deadly rally in Charlottesville, Virginia 
last summer, and I have worked on the case since fi ling. I also 
helped draft  a Supreme Court amicus brief in the Masterpiece 
Cakeshop case on behalf of a group of religious liberty scholars, 
who argued that the First Amendment’s Free Exercise Clause 
does not give a baker the right to refuse to bake a wedding cake 
for a same-sex couple.  Th e ruling is due any day now.  

More recently, we have been involved in establishing the Time’s 
Up Legal Defense Fund, which provides victims of workplace 
sexual harassment or misconduct with access to high-quality 
counsel in an eff ort to level the playing fi eld between accusers 
and powerful perpetrators.  As part of that, I have been helping 
defend a woman who was sued for defamation by a Hollywood 
mogul aft er she accused him of sexual misconduct.

How has the move to the United States, given its distinct 
constitutional culture, aff ected your thinking when it comes 
to public law?

Great question; tough to answer – my thinking on this is very 
much a work-in-progress.  At an intellectual level, studying 
in the States helped me connect the dots between public law 
topics. Many public lawyers tend to think of certain principles 
(especially judicial review of legislation) as lying in inescapable 
tension with democratic ideals. But studying the American 
Constitution and its history from the ground up, as well as 
reading some legal philosophy, taught me to see the big topics 
in public law as having more similarities than diff erences in 
terms of their underlying commitments. Voting, free speech, 
equality and non-discrimination, judicial power, legislation and 
rulemaking, executive government, statutory interpretation, 
the rule of law – all these ideas can be seen as forming a 
coherent whole.  In America, the big idea in public law is “We 
the People” – and that big idea leads both to strong norms of 
democratic participation and relatively strong protections for 

individual rights. I’m still searching for the Big Idea in the 
Australian Constitution (come back to me in 40 years), but my 
best guess at this early stage is that it is not all that diff erent.

At a practical level, public lawyers here see themselves as direct 
advocates for their clients’ rights, whereas Australian public 
lawyers oft en conceive of their roles in more institutional 
terms.  To explain, an American litigator in a free speech 
case will build their argument on their client’s inalienable 
right to say X or assemble peaceably at Y, and will explain 
why the Constitution must be read that way.  On the other 
hand, an Australian litigator will try to demonstrate why their 
preferred result will refl ect an optimal settlement between 
constitutional institutions, which in a sense subordinates their 
client’s interests to an idealised scheme of the whole. I am not 
wholly convinced that the diff erent approaches are primarily 
attributable to diff erences in the constitutional texts. Of course, 
current Australian doctrine demands the current approach – 
but which came fi rst, the doctrine or the legal culture?

Finally, it may be borderline heresy for an Australian raised 
on a diet of strict and complete legalism, but the culture of 
legal realism here has tuned my senses to detect politics in the 
courtroom.  I have become more sensitive to considerations 
of political morality in the law – even in Australian judicial 
opinions.

What advice do you have for the next generation of 
graduates, particularly those who are interested in a career 
in law abroad? 

Th ink carefully about your goals and priorities but stay open-
minded.  For a long time, I assumed I would take the well-
trodden path to postgraduate study in the United Kingdom.  
But, when I decided to focus on constitutional law, it was clear 
that a move to the United States would be a better fi t.  Try not to 
get too caught up in legal prestige for its own sake.  In the end, 
what you know and how you apply it is much more important 
than the name of the university or fi rm where you learned it.

For those interested in a career abroad, the best way to get a 
sense of life and work in a diff erent country is to talk to people.  
Reach out through acquaintances and friends-of-friends to 
assess your options for work or postgraduate study – you’ll fi nd 
that most Australians living abroad are more than willing to 
give you their tips.  (Feel free to cold email me!)

Finally, my advice for any young lawyer is to work – really work 
– on improving your legal writing.  Lawyers here, especially 
litigators, work very hard on polishing their written work.  In 
my view, Australians have a lot to learn from how top American 
lawyers do written advocacy.  (For an experiment, read a few of 
Chief Justice Roberts’s opinions and then try a few High Court 
joint judgments from the early 2000s.)  Buy everything Brian 
Garner has written and read it repeatedly.  Everyone should 
own a copy of Th e Elements of Legal Style (and everyone should 
read it once a year), but I also recommend Th e Winning Brief 
and Making Your Case.
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An interview with Anna Dziedzic, CCCS Research Fellow 
and PhD Candidate

Anna Dziedzic is a Research Fellow 
and PhD Candidate at the Centre 
for Comparative Constitutional 
Studies, Melbourne Law School. 
Her PhD examines the use of 
foreign judges on courts of 
constitutional jurisdiction in the 
Pacifi c. She sat down with CCCS 
Research Assistants Taylor Mitas 
and Duncan Willis to discuss her 

work and her experience with the CCCS and the Constitution 
Transformation Netowrk. 

Can you tell us about your legal and academic journey?

Looking back, it was a path to academia through legal policy. 
Aft er completing a Bachelor of Arts/Laws at ANU, I worked as 
a policy adviser in the Legal Policy Branch at the Department 
of the Prime Minister and Cabinet in Canberra. I also worked 
as a judge’s associate for a year and as a Legal Offi  cer at the 
Australian Law Reform Commission, where I worked on 
inquiries into secrecy provisions in federal legislation and legal 
responses to family violence. Th e path to academia began in 
2011 when I completed a Master of Arts in Human Rights at 
University College London. 

What led you to join Melbourne Law School and the CCCS 
community?

In 2012, I began working for Professor Cheryl Saunders as 
a Research Fellow on a wide ranging Australian Research 
Council Discovery Project on the methodologies and practice 
of comparative constitutional law. Th is was my introduction 
to comparative constitutional law, and I found it fascinating. 
I was able to work on questions of constitution-making 
and constitutional design, which fi tted well with my policy 
experience, while also exploring theoretical questions about 
the role of constitutions and how that changes over time and in 
diff erent places. In 2016 Cheryl Saunders, Will Partlett and I set 
up the Constitution Transformation Network. 

Can you tell us a bit about your work for the Constitution 
Transformation Network?

Th e Constitution Transformation Network is a new initiative 
that seeks to address the challenges of constitutional change, 
by which we mean both the ways in which the role of a 
constitution is changing in conditions of globalization, as well 
as how polities across the world make, amend and implement 
their constitutions. We are building a network of scholars and 
practitioners who are involved in constitutional transformation, 
to explore cross cutting issues and shared challenges. My work 
with the Network mainly focuses on constitution making 
processes in the Asia Pacifi c region. One of the most exciting 
things we do is the Melbourne Forum on Constitution Building 
in Asia and the Pacifi c, an annual event in partnership with 
International IDEA that brings together practitioners and 

scholars from across the region to explore how diff erent 
countries approach issues arising constitution building. 

What brought you to ask the question of your doctoral thesis 
about the role of foreign judges in the Pacifi c?

My interest in Pacifi c legal systems began while working at the 
Samoa Law Reform Commission as a volunteer legal analyst. I 
was struck by the diff erent ways in which Pacifi c legal systems 
combine customary law and values with Western institutions. 
My PhD explores the use of foreign judges in courts of 
constitutional jurisdiction, which is a common practice in the 
Pacifi c but one that is oft en overlooked in global studies of 
constitutional law. My thesis considers ways in which the use 
of foreign judges raises distinctive issues relating to judicial 
expertise, independence and accountability.  

What are some of the challenges that come with this topic?

One challenge relates to doing legal research in the Pacifi c. 
Th ere are no comprehensive lists of judges or regular court 
reports, so the fi rst challenge was to collect this information 
myself to get an idea of how many foreign judges serve in 
the Pacifi c and where they are from. Another challenge is 
unpacking the diff erent assumptions about judging – in the 
Pacifi c, the use of foreign judges is accepted practice, whereas 
in other parts of the world, people are surprised, even shocked, 
that non-citizens could be appointed as judges. 

Can you tell us a bit about your visit to iCourts at University 
of Copenhagen?

iCourts is a research centre that focuses on the role of 
international and regional courts and judges, exploring issues 
around authority and legitimacy of international courts. I 
spent a month there in April 2018. It was a great intellectual 
environment to think about my research on foreign judges, who 
in some ways are in a similar position to international judges. 
It was also helpful to discuss my research with scholars in the 
civil law tradition – it seems that common law legal systems are 
generally more open to foreign judges, but the practice is much 
more exceptional in civil law countries, so their intuitions about 
the links between courts and state sovereignty were thought-
provoking.  

What’s your next project?

Aft er I fi nish my thesis this year, I would like to continue 
working on Pacifi c constitutions within the world of 
comparative constitutional law. Th ere is an interesting strand of 
unconstitutional constitutional amendment doctrine emerging 
from some Pacifi c courts. Th e Pacifi c also provides case studies 
for examining constitutional design in small states. And there 
is an exciting project with the Constitution Transformation 
Network on the linkage between the implementation of peace 
agreements and constitution building, using the Bougainville 
Peace Agreement as our initial case study.

 member feature
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Th e fi rst half of 2018 has seen members of the CCCS at the 
frontline of discussions and activities surrounding the ‘Uluru 
Statement from the Heart’ and its call for the constitutional 
recognition of indigenous Australians. 

On the evening of Monday 9 April 2018, the CCCS in 
partnership with Melbourne Law and Reconciliation hosted a 
visit from the Uluru Statement From the Heart, signed by the 
250 delegates who lent it their support at the constitutional 
convention held at Uluru in May 2017. Th e event saw CCCS 
members Professor Cheryl Saunders, Professor Adrienne 
Stone, and Professor Kirsty Gover join Torres Strait Islander 
advocate Th omas Mayor, and Victorian Treaty Advancement 
Commissioner Jill Gallagher AO, to discuss issues arising from 
the Uluru Statement before a packed audience of over 350 
people. Each of the speakers addressed diff erent aspects of the 
measures proposed in the Uluru Statement from the Heart, 
namely, an indigenous ‘Voice to Parliament’ entrenched in the 
Constitution, the establishment of a ‘Makarrata Commission’ 
to assist processes of treaty-making, and a ‘Declaration of 
Recognition’ to be enacted by all Australian parliaments. 

For the CCCS, Cheryl Saunders described the Uluru Statement 
as a “constitutional moment … a point in time at which people 
rise above their day-to-day preoccupations with a sense 
of collective purpose, to reach a suffi  cient consensus”. She 
paid tribute to both the Uluru outcome, which “tells us what 
genuine recognition involves”, as well as the Uluru process, 
which off ers a model of grassroots dialogue and consensus-
building that might be replicated in other constitutional 
processes in Australia. Cheryl Saunders suggested that the 
challenge ahead is to ensure that Australians agree with the 
Uluru Statement, not only in the “technical terms” necessary to 
change the Constitution, but also “in spirit, by embracing the 
opportunities that Uluru off ers.”  

Adrienne Stone spoke to the political settlement off ered 
in the Uluru Statement from the perspective of Australian 
constitutional law. She suggested that the Voice to Parliament 
proposal is consistent with core aspects of Australia’s 
constitutional history and culture, namely an Australian 
preference that change, including symbolic change, be pursued 
through substantive procedural reforms rather than through 
explicit statements of value. Adrienne Stone saw the Voice to 
Parliament proposal as consistent with that preference for how 
it proposes something “practical, procedural, and provided it is 
embraced by Indigenous peoples and the broader community, 
potentially powerful”. Th e fl exibility of the proposed procedural 
reform - its ultimate elaboration through legislation – could 
in turn account for changing First Nations aspirations and 
sentiments over time. 

Kirsty Gover, who directs Melbourne Law School’s Indigenous 
Peoples in International and Comparative Law Research 
Program, situated the Uluru Statement recommendations in 
international perspective. She noted that all settler countries 
have found ways of ensuring that First Nations are heard in 
their political aff airs, and that in comparative terms, the Uluru 
Statement’s recommendations are relatively modest. Kirsty 
Gover described comparable representative structures in 

Canada, and New Zealand, noting that New Zealand provides 
not only for a consultative body, the Maori Council, but also 
makes provision for Maori reserved seats in Parliament, and 
in addition, has elected a number of Maori to non-reserved 
seats. Th e vote of thanks to the expert panel was provided 
by Dr Shireen Morris who joined the CCCS in March 2018 
as a McKenzie Post-Doctoral Fellow, and who has been 
a longstanding participant in policy formation around 
indigenous constitutional recognition.

Th e 9 April Uluru Statement event generated considerable 
interest in the current Joint Select Committee Parliamentary 
Inquiry into Constitutional Recognition Relating to Aboriginal 
and Torres Strait Islander Peoples being convened in the Federal 
parliament: https://www.aph.gov.au/Parliamentary_Business/
Committees/Joint/Constitutional_Recognition_2018/
ConstRecognition (Deadline for submissions: 11 June 2018).  
To assist those interested in doing so, a lunchtime information 
session to provide guidance on how to make a submission to 
the inquiry was led by Associate Professor Kristen Rundle 
on Monday 30 April. Registrants were provided with an 
information booklet to assist them to navigate the Joint Select 
Committee’s process, as well as an information booklet on the 
Uluru Statement from the Heart and the details of its proposals. 
Th ose interested in obtaining copies of the information booklet 
can do so by emailing law-cccs@unimelb.edu.au.

As at the date of publication of this newsletter, the CCCS is 
in the process of fi nalising an extended written submission 
to the Joint Select Committee’s inquiry. Th e submission will 
address the Uluru Statement’s Voice to Parliament proposal at 
multiple levels, including its function in eff ecting constitutional 
recognition, its place in historical constitutional perspective, its 
proposed capacity to generate structural change in the relations 
between indigenous Australians and the Australian state, 
its comparison to indigenous recognition and consultation 
arrangements in other countries, and its strengths as compared 
to other proposals for constitutional reform. On its invitation,  
Adrienne Stone provided expert evidence before the Committee 
on 21 April 2018.

FOCUS ON CONSTITUTIONAL RECOGNITION

Distinguished panel presenting  at the ‘Uluru Statement from the 
Heart’ event on 9 April 2018
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Th e Constitution Transformation Network (ConTransNet) 
brings together a network of MLS scholars to share our research 
and refl ections regarding the development of constitution-
making processes, content and implementation. If you would 
like more information on our work, please check out our CTN 
website and subscribe to our quarterly newsletter.

Upcoming events

ConTransNet will be hosting two workshops at the upcoming 
World Congress of Constitutional Law, which will be held in 
Seoul from 18-22 June 2018. Th e theme of the Congress is 
“Violent Confl icts, Peace-Building and Constitutional Law”. 
Th e Congress is held every four years and brings together 
scholars and jurists with interests in constitutional law from all 
parts of the world. Th e full list of workshops can be accessed 
here: http://wccl2018-seoul.org/workshops.html. ConTransNet 
members will be leading two workshops:

• Post-Soviet Constitutionalism and Peace 
Building(#21) seeks to evaluate the continuing legacy of 
Soviet constitutionalism for the post-Soviet region and more 
generally. Th e workshop leaders are Sergey A. Belov and Will 
Partlett (w.partlett@unimelb.edu.au). 

• External Infl uences on Constitution-Building 
Processes (#24) is designed to explore a wide range of 
experiences with foreign involvement in Constitution-
making to consider whether and how a new theoretical 
framework can better capture its relevance and eff ects. Th e 
workshop leaders are Chaihark Hahm and Cheryl Saunders 
(c.saunders@unimelb.edu.au). 

From 7-11 November 2018, Christina Murray and Cheryl 
Saunders will teach an intensive MLS course on Constitition-
Making (LAWS70269). Th e course explores the process of 
constitution making, by reference to a range of topical case 
studies with which one or both of the instructors have had 
direct experience. Th is includes Fiji, Iraq, Kenya, Nepal, Timor 
l’Este and Yemen.

Our recent publications

CTN Policy Paper: 

“Constitutional Design – Options for Decentralising Power”: 
ConTransNet has published the next paper in our CTN Policy 
Series, “Constitutional Design: Options for Decentralising 
Power”. Th e paper is designed to guide the reader in 
understanding the key building blocks involved in building 
a decentralized state and identifying the most critical design 
issues involved. Th e paper illustrates these issues using 3 case 
studies. Download here.

Book Launch: 

“Th e Alchemists” by Tom Daly: Can courts really build 
democracy in a state emerging from authoritarian rule? Th is 
book presents a searching critique of the contemporary global 
model of democracy-building for post-authoritarian states, 
arguing that it places excessive reliance on courts. Read more.

Website: http://law.unimelb.edu.au/constitutional-
transformations

Twitter: @ConTransNet

The Constitution Transformation Network

Article: 

“Complexities of Constitutional Change in the Philippines”, by 
Cheryl Saunders & Michael Yusingco: Th is article describes 
the current constitution-making process underway in the 
Philippines, highlighting a range of key constitutional and 
political issues that will need to be tackled as the process moves 
forward. Download here.

“Th e American Tradition of Constituent Power” by William 
Partlett Th is paper explores how “the people” exercise their 
revolutionary right to replace the existing constitutional 
order. Th e conventional answer is that the people act through 
specially elected constitution-making bodies like constitutional 
conventions. But what powers must these specially elected 
institutions—as the representatives of the people—wield? 
Th is article recovers American debates about the powers of 
constitution-making bodies, however, and demonstrates that 

Laureate Professor Cheryl 
Saunders engaging with 
Myanmar judges on judi-
cial reform 

Anna Dziedzic presenting 
her research at ICourts, 
Copenhagen 

Cheryl Saunders & Anna 
Dziedzic engaging with 
Tuvaluan constitution-
makers
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these runaway bodies are not necessary to a revolutionary 
expression of constituent power. Download here. 

Our recent activities 

“Notes from the Coalface - Working on Constitutional Reform 
in Myanmar”: On 8 May, Cheryl Saunders, Co-Convenor 
of ConTransNet, led a seminar at Melbourne Law School 
discussing the insights into constitution-building that she has 
gleaned engaging with policy-makers in Myanmar, under the 
auspices of International IDEA. Cheryl described the current 
context in Myanmar, the nature of the work she has been doing 
and some of the lessons she has learned regarding comparative 
constitutional law.

“An Australian Republic - Future Prospects”: Th e challenges of 
constitution building are real in Australia, as well as in the rest 
of the world. As elsewhere, they require careful thought to be 
given to process, as well as to the substance of constitutional 
change. On 7 May 2018, Cheryl Saunders stressed the former 
when speaking to a recent forum hosted by Monash Clayton 
Republic Club, Melbourne University Republic Club and the 
Progressive Law Network.

“Foreign judging and international judging”: Anna Dziedzic, 
ConTransNet Co-Convenor and PhD Candidate at Melbourne 
Law School, was a recent visitor to iCourts, the Danish National 
Research Foundation’s Centre of Excellence for International 
Courts and the University of Copenhagen. On 11 April, Anna 
presented a seminar on ‘Foreign judging and international 
judging’, drawing on her doctoral research project on the use 
of foreign judges on the courts in independent Pacifi c island 
states. 

“Using Comparative regional Law to Provide Direction to the 
Central American Integration System”: Carlos Arturo Villagrán 
Sandoval, a Member of ConTransNet, presented his thesis’ 
fi ndings at the Central American Integration System General 
Secretariat in San Salvador, El Salvador on 9 April. Carlos 
Arturo discussed the challenges of how Central American 
academics and legal practitioners engage with other integration 
enterprises, arguing that there is a pattern of Eurocentric bias 
and decontext-ualized transplant of European doctrines in 
Central American legal scholarship.

Knowledge exchange with the Sri Lanka judiciary: From 23 
to 27 April, Melbourne Law School hosted ten judges from 
the Sri Lankan Supreme Court and Court of Appeal as part 
of a knowledge exchange focused on sharing MLS scholars’ 
expertise on key issues of interest to the visiting judges. 
ConTransNet hosted Day 2 of the knowledge exchange with the 
agenda focused on showcasing Australia’s own constitutional 
history, institutions and practice, as well as canvassing global 
and regional constitutional developments relevant to Sri Lanka.

“Participation and process - the Sri Lankan experiment”: On 24 
April, Ms Dinesha Samararatne, a Kathleen Fitzpatrick Visiting 
Fellow at Melbourne Law School, led a seminar that revisited the 
idea of public participation and consultation in constitution-
making, using Sri Lanka as a case study. Public participation 

has been widely endorsed as a method of ensuring legitimacy 
of a constitution. However, in the context of states emerging 
from armed confl ict, Dinesha argues that public consultations 
and/or participation in constitution making can be a double-
edged sword.

“Brexit - Law, Constitution and Market”: In April 2018, 
Professor Richard Rawlings, Professor of Public Law, University 
College London, one of the UK’s leading constitutional experts, 
addressed a central yet unexplored ramifi cation of Brexit: the 
construction of ‘a UK single market’ to facilitate domestic 
commerce, pave the way for international trade deals and 
protect national resources.

“Myanmar - federalism and the judiciary”: Cheryl Saunders 
was in Myanmar for a week in March 2018, in her capacity as 
senior technical advisor to the Constitution Building Program 
of International IDEA. During that time, she held seminars 
and briefi ngs with a series of groups, including judges and civil 
society, that will be involved in constitution implementation if 
and when constitutional changes were made to give eff ect to 
provisions of a peace agreement.

“Tuvalu Comparative Constitutional Design Workshop”: In 
late February 2018, our Co-Convenors Cheryl Saunders 
and Anna Dziedzic presented at a workshop with the Tuvalu 
Constitutional Review Committee held in Sydney, Australia. 
Cheryl canvassed options for strengthening the parliamentary 
systems and improving executive and legislative relations. 
Anna identifi ed constitutional reform options relating to the 
judicial sector. Th e workshop was organized by UNDP, Gilbert 
& Tobin Centre of Public Law and UNSW Institute for Global 
Development.

“Post-Soviet Super-Presidentialism”: In February 2018, 
Associate Professor and Co-Convenor of ConTransNet, 
Will Partlett traveled to Moscow to deliver a paper entitled 
“Post-Soviet Super-Presidentialism.” Will’s paper examines 
an undertheorized, fourth type of formal constitutional 
design found in many of the former Soviet states: Super-
presidentialism. It describes how many post-Soviet super-
presidential constitutions are analytically distinct from 
presidential and semi-presidential ones.

“Regional and Constitituional Structures in Tension Network”: 
In January 2018, Tom Daly, one of the Co-Convenors of the 
ConTransNet, attended a week of workshops for the Regional 
and Constitutional Structures in Tension Network. Th e 
Network is an international research collaboration aimed at 
examining how regional organizations are transforming the 
constitutional space of their member states.
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ARC Laureate Program on Comparative Constitutional Law
Th e ARC Laureate Program on Comparative Constitutional 
Law focuses on the problem of balancing diversity and social 
cohesion in democratic constitutions, a critical problem  that 
becomes increasingly urgent as nations grapple with the 
challenges of highly diverse multi-cultural societies. 

Th e Research Team 

Under the auspices of the program, a diverse group of 
researchers have been assembled to pursue these questions.  
Th e program is led by Professor Adrienne Stone who, as 
Kathleen Fitzpatrick Australian Laureate Fellow, directs the 
program.  Professor Stone’s work on freedom of speech, judicial 
reasoning, constitutional institutions and comparative method 
provide a framework for the project. Post-doctoral fellows 
Dr Erika Arban and Stijn Smet round out the senior research 
team. Dr Arban’s work on federalism has a special focus on 
issues raised by socio-economic diff erence and Dr Smet’s work 
on human rights in constitutional law focuses on freedom 
of religion. Over the last year, the team has been assisted by 
Gary Hansell as a Research Fellow.  Th e project is managed by 
Gabrielle Dalsasso. 

Our Students 

In 2018, two PhD students joined the Laureate team.  Darshan 
Datar who will be working with Professor Stone and Associate 
Professor Farrah Ahmed on a project on judicial understandings 
of religion, and Toerien Van Wyk who will work with Professor 
Stone and Professor Cheryl Saunders on a project on freedom 
of information. 

Our Visitors 

Th e Kathleen Fitzpatrick Visiting Fellows program bring 
outstanding female researchers to the Laureate Program for up 
to two months. In 2018 we have so far welcomed Dr Melissa 
Crouch from the University of New South Wales and Dr 
Dinesha Samaratne from the University of Colombo. 

Th e Team:

Professor Adrienne Stone
Australian Research Council 
Kathleen Fitzpatrick Laureate 
Fellow

Dr Erika Arban
Post-doctoral Fellow

Dr Stijn Smet
Post-doctoral Fellow

Toerien Van Wyk
PhD Candidate

Gabrielle Dalsasso
Program Manager

To learn more about us or 
to join the mailing list, 

go to 
https://law.unimelb.edu.au/

laureate-programs/lpccl

Postal Address

Laureate Program in 
Comparative Constitutional 

Law
Melbourne Law School

Th e University of Melbourne 
VIC 3010 Australia

General Enquiries
email: laureate-constitutions@

unimelb.edu.au

Darshan Datar
PhD Candidate
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Professor Gillian Triggs Lecture on ‘Th e 
Decline of Parliamentary Democracy in a 
Post-Truth Era’ 
23 March 2018, Melbourne Law School

Recent Events

Professor Gillian Triggs delivering Public Lecture  
at Melbourne Law School ogranised by CCCS 

and ART

Associate Professor Kristen Rundle conducting a Public 
Workshop on 30 April 2018

On Friday 23 March 2018, over 350 people packed the Derham 
Th eatre at Melbourne Law School to hear Professor Gillian 
Triggs AO (President, Australian Human Rights Commission, 
2012-2017) deliver the Jim Carlton Annual Integrity Lecture. 
Hosted jointly by the CCCS and the Accountability Round 
Table (ART), Professor Triggs addressed the subject of ‘Th e 
Decline of Parliamentary Democracy in a Post-Truth Era’. 
Associate Professor Kristen Rundle chaired the event on behalf 
of the CCCS.

Uluru Statement from the Heart
9 April 2018
Melbourne Law School
On Monday 9 April 2018, Melbourne Law School welcomed 
Indigenous leaders and constitutional experts to discuss the 
historic constitutional moment created by the Uluru State-
ment from the Heart. Th e panel included Indigenous advocates 
Th omas Mayor and Victorian Treaties Advancement Commis-
sioner Jill Gallagher AO, who were both part of the Uluru pro-
cess, together with Professor Cheryl Saunders, Professor Adri-
enne Stone; and comparative expert Professor Kirsty Gover 
from the Melbourne Law School. Th e session was chaired by 
Professor Pip Nicholson, the Dean of Melbourne Law School. 
Th e Uluru Statement was on display to add signatures. (see our 
special feature on p 11)

Professor Pip Nicholson and Professor Cheyral Saunders at 
the ‘Uluru Satement from the Heart’ event on 9 April 2018 

Workshop on Making a submission to the 
Joint Select Committee on Indigenous 
Constitutional Recognition
30 April 2018, Melbourne Law School

Miegunyah Distinguished Visiting 
Fellowship Lecture by Professor Richard 
Rawlings
20 March 2018 , Melbourne Law School
Professor Richard Rawlings delivered a public lecture on the 
topic “Brexit: Law, Constitution and Market” on Tuesday 
20 March 2018. Th e Miegunyah recording can be accessed 
through the link below.

http://law.unimelb.edu.au/about/mls-video-gallery#public-
lectures-and-events
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6 March 2018, Tuesday 
Panel Discussion: ‘Looking Ahead: Key Constitutional 
Developments Worldwide in 2018’
Panelists: 
Adrienne Stone, Michael Crommelin, Tarun Khaitan, 
Anna Dziedzic, Lulu Weis, Will Partlett, Stijn Smet, Arturo 
Villagrán, Tom Daly and Iddo Porat

13 March 2018, Tuesday
‘Brexit: Back to the future?’, Rick Rawlings (University 
College London)

15 March 2018, Th ursday
‘Q&A with Justice Péter Darák’,  Justice Péter Darák 
(President, Supreme Court of Hungary)

20 March 2018, Tuesday 
‘Transgender Rights in Pakistan: Comparative Perspectives’, 
Jeff  Redding (Senior Fellow, Melbourne Law School)

27 March 2018, Tuesday
‘Are Political Party Bans Obsolete as a Democratic Safeguard?’, 
Tom Gerald Daly (Melbourne Law School)

10 April 2018, Tuesday
‘Charting the Future of Constitutionalism in Myanmar’, 
Melissa Crouch (Kathleen Fitzpatrick Visiting Fellow; Senior 
Lecturer, Law Faculty, UNSW)

17 April 2018, Tuesday
‘A Th ird Alternative - Social Rights, Administrative Law, and 
Non-Constitution Based Judicial Review’, Dr Iddo Porat 
(Senior Fellow Melbourne Law School; Assoc. Prof., College 
of Law & Business, Israel)

24 April 2018, Tuesday
‘Making Meaning of Constitution Making: Participation and 
Process – the Sri Lankan Experiment’, Dinesha Samararatne 
(Kathleen Fitzpatrick Visiting Fellow)

1 May 2018, Tuesday
‘Abusive Constitutional Borrowing’, Rosalind Dixon 
(Professor of Law, UNSW)

8 May 2018, Tuesday
‘Notes from the Coalface: Working on Constitutional Reform 
in Myanmar’, Cheryl Saunders (Laureate Professor Emeritus, 
Melbourne Law School)

15 May 2018, Tuesday
‘‘Are the Kable and Kirk Doctrines Legitimate Judicial 
Implications? Why Parkin v James (1905) was Wrong and 
Why it Matters’, Dr Oscar Roos (Senior Lecturer, Deakin Law 
School)

22 May 2018, Tuesday
‘Conceptualising the Principle of Legality’, Dr Jason N E 
Varuhas (Associate Professor, Melbourne Law School)

29 May 2018, Tuesday
Dialogue: ‘Comparative Approches to Public Property’, 
Vladimir Nizov (Endeavour Fellow, Russia) and Will Partlett 
(Associate Professor, Melbourne Law School)

5 June 2018, Tuesday
‘Why Religious Supremacy Clauses Don’t Work: Buddhism, 
Secularism and the Pyrrhic Constitutionalism of Sri Lanka’, 
Ben Schonthal (Associate Professor, University of Otago)

CCCS Brown Bag Series

CCCS weekly Brown Bag session in 
progress 



CCCS Newsletter June 2018 | 18

Th e Legal Th eory Workshop series meets regularly to discuss unpublished works-in-progress on a variety of theoretical and 
normative issues in the law. Unless otherwise noted, all workshop meetings were held on Fridays, from 12.30pm-2.30pm

Guest presenters for Semester One 2018 (26 February – 27 May 2018):

4 May 2018

Dr Robert Mullins (Queensland), ‘How the Law Can Tell You 
to Do the Wrong Th ing’.
Commentator: Associate Professor Farrah Ahmed 
(Melbourne)
* Workshop co-sponsored by the Obligations Group

25 May 2018

Dr Christine Sypnowich (Queens University), ‘What’s Wrong 
with Equality of Opportunity’
Commentator: Dr Karen Jones (Melbourne)

9 March 2018

Prof Jeff rey Goldsworthy (Monash/Adelaide), ‘A 
Partial Defence of the Standard Picture, including the 
Communication Th eory, Against Mark Greenberg’. 
Commentator: Dr Kevin Walton (Sydney).

23 March 2018
Professor Helen Irving (Sydney), ‘Constitutional Identity and 
Gender: Th e Missing Referent’. 
Commentator: Prof Adrienne Stone (Melbourne).
Workshop co-sponsored by the Laureate Program in Comparative Constitutional 
Law.

13 April 2018

Prof Karen Yeung (Birmingham), ‘Why should we worry 
about decision-making by machine?’
Commentator: Associate Professor Jianlin Chen (Melbourne)

Legal Theory Workshop
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Th e Centre for Comparative Constitutional Studies will host a 
series of conferences, seminars and events in 2018. For more information on these 

and other events see http://law.unimelb.edu.au/centres/cccs#events

Conferences
 

2018

Th ird Biennial Public Law Conference 
co-hosted with the Faculty of Law, University of Cambridge

11-13 July 2018 
To Register go to: https://law.unimelb.edu.au/public-law-conference/registration

Melbourne Law School

CCCS @ 30 Conference 
30 November 2018

Melbourne Law School

2019

CCCS Constitutional Law Conference 
26 July 2019 

Melbourne Law School

Book Launches

2018

‘Th e Alchemists: Questioning Our Faith in Courts as Democracy-Builders’ 
by Tom Gerald Daly
Th ursday 7 June 2018 

To Register go to: http://go.unimelb.edu.au/ipv6
Melbourne Law School

‘Radical Heart’
by Shireen Morris 

co-hosted with Melbourne University Publishing
Monday 23 July 2018 

To Register go to: http://go.unimelb.edu.au/8kv6
Melbourne Law School

‘Foundations of Indirect Discrimination Law’
co-edited by Tarun Khaitan and Hugh Collins 

co-hosted with the Asian Law Centre
Th ursday 23 August 2018 

To Register go to: http://go.unimelb.edu.au/f9v6
Melbourne Law School

Forthcoming Events
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CCCS members are active researchers and teachers across a broad range of public law issues. Many are available to give presentations 
or to consult on public law projects, particularly contributing a comparative perspective to domestic issues. Th ey are also interested 
in discussing potential projects with prospective research students.

To join our mailing list to receive noticifi cation about CCCS 
events and publications send an email to 

law-cccs@unimelb.edu.au

To learn more about us go to www.law.unimelb.edu.au/cccs

If you do not wish to receive future issues of the newsletter, 
email law-cccs@unimelb.edu.au

Postal Address
Centre for Comparative Constitutional Studies

Melbourne Law School
Th e University of Melbourne VIC 3010 Australia

General Enquiries
Telephone  +613 8344 1011

Co-Directors

Professor Adrienne Stone
Associate Professor Kristen Rundle

Research Centre Members

Laureate Professor Emeritus Cheryl Saunders AO, Foundation 
Director
Professor Michael Crommelin AO
Professor Alison Duxbury
Professor Carolyn Evans
Professor Simon Evans
Professor Michelle Foster 
Professor Jeremy Gans
Professor Beth Gaze
Professor Kirsty Gover
Professor Pip Nicholson
Professor Joo-Cheong Th am
Associate Professor Farrah Ahmed
Associate Professor William Partlett
Associate Professor Glenn Patmore
Associate Professor Dale Smith
Associate Professor Jason Varuhas
Associate Professor Margaret Young 
Dr Julian Sempill
Dr Scott Stephenson 
Dr Lael ‘Lulu’ Weis
Ms Penny Gleeson
Ms Paula O’Brien

Post-doctoral Research Fellows
Dr Erika Arban (Laureate Program in Comparative Constitutional Law)
Dr Tom Daly (MLS Post-doctoral Fellow)
Dr Shireen Morris (McKenzie Post-doctoral Fellow)
Dr Stijn Smet (Laureate Program in Comparative Constitutional Law)

PhD Students in Residence

Osayd Awada
Anne Carter
Th e Hon. Philip Cummins
Anna Dziedzic
Charmaine Rodrigues

Carlos Arturo Villagran Sandoval
Anjalee De Silva
Joshua Snukal
Toerien Van Wyk

Research Fellow (Laureate Program in Comparative Constitutional Law)

Gary Hansell

JD Research Associates

Zoe Brown
Andrew Fong
Stefan Ladd
Taylor Mitas
Sam Mullaly
Mimi Oorloff 
Duncan Willis

Administrator

Mr Aft ab Hussain

Constitution Transformation Network Coordinator

Charmaine Rodrigues

Program Manager (Laureate Program in Comparative Constitutional Law)
Gabrielle Dalsasso

Advisory Board Members
Ian Cunliff e
Dr Stephen Donaghue QC
Dr Gavan Griffi  th AO QC
Peter Hanks QC
Wendy Harris QC
Justice Chris Maxwell AO
Justice Stephen McLeish
Justice Debra Mortimer
Justice Mark Moshinsky
Professor Brian Opeskin
Jason Pizer QC
Justice Richard RS Tracey

Centre People



To join our mailing list and receive notice of 
CCCS events and publications, please send an 
email to law-cccs@unimelb.edu.au

Postal Address
Centre for Comparative Constitutional Studies
Melbourne Law School
Th e University of Melbourne 
VIC 3010 Australia General Enquiries

Telephone  +613 8344 1011
Facsimile    +613 8344 1013

www.law.unimelb.edu.au/centres/cccs


