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1. This case is one of a series involving the Bread Research Institute: see Rosewood Research Pty Limited [2014] 

NSWSC 449; Re Rosewood Research Pty Ltd (No.2) [2014] NSWSC 1226; Grain Technology Australia Ltd v Rosewood 
Research Pty Ltd (No 2) [2019] NSWSC 1744; Grain Technology Australia Limited & Ors v Rosewood Research Pty 
Ltd & Ors [2019] NSWSC 1111. 

 
2. A group of companies and individuals with interests in the bread manufacturing industry (farmers, retail bakers, 

flour millers and a nonprofit grain research institute) (plaintiffs) were concerned that the affairs of a group of 
companies with assets of $40 million emanating from The Bread Research Institute of New South Wales Limited 
since 1948 were not being conducted for their purposes. 

 
3. As charity law issues were involved, the Attorney General also made submissions. 
 
4. The Bread Research Institute of New South Wales Limited incorporated in 1948 as a company limited by guarantee. 

It changed its constitution, objects and legal form and activities over time. It relatively recently created a wholly 
owned subsidiary proprietary company which was the registered proprietor as trustee of a unit trust that held a 
substantial leased commercial building. All the units in the trust were owned by the Bread Research Institute (BRI). 

 
5. BRI also created Asia Pacific Technologies Pty Limited, a wholly owned subsidiary proprietary company holding 

technology assets developed within the BRI group of companies. 
 
6. The plaintiffs originally sought declarations that the BRI group’s assets were held in trust for charitable purposes, 

being research and development into bread manufacturing, its raw materials (including grain) and by-products. The 
plaintiffs further sought that one of their number, Grain Technology Australia Limited, should become the new 
trustee, and that the directors of BRI should be held to account for various alleged misfeasances. 

 
7. A receiver was appointed to the BRI group of companies and cross-claimed in similar vein to the plaintiff’s claims 

with slightly different charitable purposes, and a new trustee to be appointed by an open selection process. The 
prospect of a cy-près scheme, or altered trust terms by means of an administrative scheme, was also raised. 
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8. A process of mediation between some of the parties resulted in a partial settlement that was approved by the 
Court, but the deed obliged the BRI group of companies, the receiver and the Attorney General to proceed with 
the cross-claim to the extent to which it sought declaratory relief, the appointment of new trustees, and the 
settlement of any administrative or cy-près scheme which might be required. 

 
9. The plaintiffs were not parties to the deed. 
 
10. All parties (including the Attorney General) contended that BRI’s objects were exclusively charitable and the 

property of BRI was dedicated to a trust for charitable purposes set out in the corporate objects. The dispute 
between the parties was about when the charitable trust was established during BRI’s many restructures and 
amended constitutions. 

 
11. The parties advanced an alternative argument that the Court had jurisdiction over ‘charitable corporations’ with 

the power to enforce ‘trust-like’ obligations over the assets of BRI. 
 
12. The Court examined ‘a huge court book … which contained numerous affidavits and thousands of pages of 

documents’ (at [33]) about the history of BRI and its subsidiaries from its inception in 1948.  
 
13. The issues canvassed included conversion to an incorporated association, eventual restructuring back to a company 

limited by guarantee, significant grant funding by the CSIRO and industry partners, withdrawal of government 
funding, research levies, commercial services to the industry at a profit, acquisition of real property, and the 
financing and successful development of a leased multi-storey office block.  

 
Charitable Trust 

 
14. The Court examined charitable corporations’ English origins and historical development as well as more recent 

authorities in the common law world, before examining the Australian authorities. Particular attention was given 
to the history of the English charitable corporation and the office of the visitor to such corporations.  
 

15. The Court examined whether any of the funds received by BRI over the years were received in trust. 
 
16. BRI argued that payments made to BRI over the years were made for the purposes articulated in BRI’s annual 

reports and other publications, being for research and development for the benefit of the grain industry. 
 
17. The Court pointed out that (at [318]): 

 
BRI described itself (correctly) as an “industry” research organisation; that is, an organisation dedicated to the 
needs of the bread manufacturing industry (and later the allied flour and grain industries). Moreover, from first 
to last, BRI offered “technical services” to its client industries. 
 

18. Further, references in some of the annual reports to the ‘primary aim’ of BRI were ambiguous. 
 

19. Membership fees and fees for services were not intended as gifts. 
 
20. Grant monies from the CSIRO to BRI were gifts of a type, but were subject to formal contractual agreements and 

ought not to be conceptualised as having been provided by way of a gift for trust purposes. 
 
21. The Court then turned to consider that if the property was held on charitable trust, then income derived from that 

property would likewise be impressed with the terms of that trust.  



22. BRI argued that a company with objects which are exclusively charitable holds its property on trust for those objects 
and that this did not depend on any decision by the company, but was a consequence of its charitable objects. 
 

23. BRI acknowledged that the terms of a charitable trust are fixed at the outset and cannot (except by statute or court-
sanctioned scheme) be altered while they are capable of being carried out. However, if non-charitable objects are 
adopted, property acquired after the change would not be held on trust, but property held up to that point would 
remain held on trust. 

 
24. The Court did not agree with an absolute rule as proposed by BRI. It examined the distinction between a gift to a 

company as corporate property to be dealt with in accordance with its objects, and a gift to the company as trustee 
for charitable purposes expressed in those objects, and the operation of the historical influence of the ultra vires 
doctrine on such arrangements. 

 
25. The Court identified a divergence in case law between England and Australia with respect to whether BRI was a 

trustee because gifts were made to it for charitable purposes. However, it did not resolve the issue as this was not 
pursued by the parties. 
 

26. The Court noted (at [349]-[351]): 
 

For the reasons I have given, I think that an absolute rule that gifts to corporations having charitable objects 
are held on trust is not consistent with principle. The same applies to the contention that a corporation having 
wholly charitable objects necessarily holds its property as trustee for charitable purposes. Charitable trusts and 
charitable corporations are, quite simply, different types of legal institution. 
  
It may be accepted that the courts have in some cases granted equitable remedies of a trust nature against 
charitable corporations and those who control them. But this does not compel the conclusion that charitable 
corporations are a species of trust. Those decisions can be explained by reference to a historically and 
doctrinally separate jurisdiction over the affairs of charitable corporations or those who control and direct 
those corporations’ affairs.  

 
Whether this equitable jurisdiction derives from some sort of parens patriae power associated with charity, or 
a “visitatorial” power over corporations, or simply from equity’s power to hold fiduciaries of any type to 
account, is, as I have noted, obscure. But for present purposes that does not matter. Nor do the precise scope 
and limits of the jurisdiction matter. On any view, the jurisdiction would never have developed at all if counsel’s 
contention were correct. 

 
27. And (at [353]): 
 

So far as the parties’ arguments went, and my further research has gone, there is no Australian case which 
considers directly, and as part of its ratio, whether property held by a company having charitable objects is held 
by the company as trustee, in the strict sense, for purposes expressed in those objects. Nor is there any 
authority questioning the Liverpool Hospital decision. 
 

28. The Attorney General argued that the adoption of BRI’s new constitution in 1995 was a declaration of trust under 
which the then-existing assets of BRI, and future income and assets, were devoted to objects which were contended 
to be wholly charitable. 
 

29. The Court noted that BRI’s resolution to adopt a new constitution was merely that, as it was not a disposition of 
property, with no evidence of a subjective intention to create a charitable trust.  

 



 
30. Further, there was no obstacle to further amendments being made to the terms of BRI’s objects as had occurred in 

the past. It could not be imputed that the intention of the authors of the resolution was for a future object 
amendment to mean a distinction between existing trust property and after acquired property, without that being 
made unmistakeably clear. 
 

31. Although not directly raised by the parties, the Court considered that there might be some sort of visitatorial 
‘jurisdiction of necessity’ because of the constitution containing a winding up clause with provisions for surplus 
property to be paid to a charitable organisation in some circumstances. 

 
32. The Court dismissed this notion as the clause only applied on liquidation, not while it was operating, and further, 

the distribution was not confined to charitable organisations. 
 

Constructive Trust 
 

33. The plaintiffs argued BRI’s property was held on trust, but placed that as having occurred from 1948. They argued 
that a constructive trust was formed because BRI had effectively held itself out as a charitable organisation, and it 
would be inequitable for BRI to depart from that understanding. 
 

34. The Court noted that (at [371]): 
 

Generally speaking, a constructive trust is imposed over property which has got into the hands of the defendant 
in such circumstances that it would be inequitable for the defendant to deny an equitable interest in the 
property to the plaintiff. It is hard to see how that could apply in the present case. As I have explained, the 
sources of revenue from the members of BRI were not in any sense gifts. Payments made by way of grant from 
the CSIRO may have been made gratuitously but cannot be seen as charitable gifts either. 
 

35. In doing so, the Court distinguished College of Law (Properties) Pty Ltd v Willoughby Municipal Council (1978) 38 
LGRA 81 and Aboriginal Hostels Ltd v Darwin City Council (1985) 75 FLR 197 as (at [374]): 
 

…there was no conferral of property on BRI by third party donors in terms which required BRI to apply the 
monies for a particular purpose. Indeed, BRI’s funds were not contributed by third party donors at all, but as a 
result of arms-length transactions, between BRI and its members, the parties to whom it provided services, and 
the CSIRO. Nor did BRI subject itself to the ongoing supervision or control of the Crown. 

 
36. Further, the High Court in Bathurst City Council v PWC Properties Pty Ltd [1998] HCA 59 doubted whether it was 

possible to have a constructive trust for charitable purposes, as distinct from a constructive trust for persons. 
 

37. In rating cases such as Aboriginal Hostels Ltd v Darwin City Council (1985) 75 FLR 197, Alice Springs Town Council v 
Mpweteyerre Aboriginal Corporation (1997) 139 FLR 236, Toomelah Co-operative Ltd v Moree Plains Shire Council 
(1996) 90 LGERA 48 and Maclean Shire Council v Nungera Co-Operative Society Ltd (1995) 86 LGERA 430, the Court 
explained that (at [ 382]): 

 
…there was no reason to find that the property was the subject of a charitable trust in the true sense before 
concluding that the exemption applied. Statements about the existence of a trust in the rating cases were 
obiter. 
 
 
 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1998/59.html


Charitable corporate objects 
 

38. Although it had already decided the matter, the Court considered if BRI did hold its property on trust for its 
corporate objects, whether those objects were charitable ones such as to make a trust for them a valid charitable 
trust. 
 

39. The corporate objects upon which the parties asked the Court to declare that BRI held its assets on trust were:  
 

a. to carry out and/or fund scientific research and experimental, development and testing work in connection 
with manufacturing of bread and related products; 

b. to carry out and/or fund scientific research and experimental, development and testing work in connection 
with wheat and other grains and cereals and grain foods and products made from wheat and other grains 
and cereals and grain foods; 

c. to carry out and/or fund scientific research and experimental, development and testing work in connection 
with the treatment and use of residuals and by-products of wheat and other grains and cereals and grain 
foods and products made from wheat and other grains and cereals and grain foods; 

d. to establish and/or fund the establishment of laboratories or like research facilities for any or all of the 
aforesaid purposes; 

e. to publish information and promote activities relating to any or all of the aforesaid purposes and to arrange 
lectures and demonstrations for furtherance of the aforesaid purposes. 
 

40. The Court noted that the suggested objects did not exactly reflect the objects of BRI in 1995, which were wider, 
including funding or research tasks, and support for the bread manufacturing and allied industries. The Court noted 
that under the authority of General Assembly of Free Church of Scotland v Lord Overtoun [1904] AC 515 that (at 
[388]): 
 

…if BRI is, as contended, a trustee for the purposes expressed in the 1995 objects, then the trust should be 
declared in the terms of those objects, and not in different and narrower terms selected by the parties. 
 

41. BRI argued that it fell within both the second category (education) and the fourth category (general public benefit) 
of charitable objects. 
 

42. The actual 1995 BRI relevant objects were: 
 

(a) to carry out scientific research and developmental work in connection with the grains, milling, 
baking and allied industries: 

(b) to carry out scientific research and development work in connection with grains and grains 
products; 

(c) to promote and develop the grains, milling, baking and allied industries; 
(d) to advise, consult and provide services to the grains, milling, baking and allied industries;  

 
43. It was argued that objects (a) and (b) were directed towards the improvement of scientific and technical knowledge 

in the bread-making industry, being both educational and conducive to the public interest generally. 
 

44. However, the Court countered that (at [406]): 
 

Objects (a) and (b) do not require the education or training of students, as in the School of Egyptian Archaeology 
case. Nor do they require the publication of the results of the research and development funded (or 
undertaken) by BRI, as in the Francis Bacon Society case. It would be possible for any scientific knowledge or 



technical know-how discovered or developed by BRI to be retained by it for the private benefit of members of 
the industries it serves. Indeed, BRI has established a subsidiary (which is an ordinary company limited by 
shares) which holds intellectual property rights, presumably so that the fruits of its research may be 
commercialised. 
 

45. It was argued that object (c) referred to promotion of the grains, milling, baking and allied industries and that on 
authority of the Commissioners of Inland Revenue v Yorkshire Agricultural Society [1928] 1 KB 611 was within the 
fourth Pemsel class. 
 

46. The Court doubted that a particular industry could be seen as charitable, nor the promotion of the business 
ventures of the society’s members. Reducing the price of bread or improving its quality could benefit all consumers, 
but it would not involve the relief of poverty or sickness as such. The Court also had concerns that promotional 
activities could go further than disseminating scientific knowledge or educating the public and be advertisements 
designed to increase consumption of the industry’s products, or even propaganda. 

 
47. The Court concluded that (at [411]): 
 

It is not necessary, however, to reach any final conclusion on objects (a) to (c). That is because object (d) is, on 
any view, too broad to be charitable. The object authorises the provision of any advice or services whatsoever, 
on any terms, to participants in the industries served by BRI. While the provision of advice or services might 
indirectly conduce to cheaper or better bread products, in my view, that does not make it a charitable purpose. 
And object (d) cannot be read down as ancillary to other objects, as in the Yorkshire Agricultural Society case. 
In my view, the 1995 objects are not exclusively charitable. 
 

48. The Court then turned to the 1948 original objects.  
 

49. The 1948 memorandum contained additional provisions for BRI to act for the personal benefit of its members, 
including by such means as providing facilities for their use and lobbying for their benefit. 

  
50. It was argued that these additional provisions were no more than powers for achieving the main, allegedly 

charitable, objects or were ancillary thereto. 
 
51. The Court disagreed and said that the additional provisions could not be seen as powers, and because there was 

an independency clause, it made it impossible to argue they were merely ancillary to other objects. 
 

Charitable corporation with quasi-trust obligations 
 

52. The Court decided that even if it had concluded that BRI’s objects were charitable, it would have been necessary 
to consider the possibility that the Court could exercise some form of quasi-trust jurisdiction over its affairs. 
 

53. The Court believed that the declaration sought would have been too vague to be of practical utility, and would only 
have led to further argument. Rather, the parties would have to formulate relief based on a specific aspect of BRI’s 
quasi-trustee status and justify the grant of relief in those specific terms. 

 
54. The Court noted a number of further avenues being that: 
 

- In theory, there may be some argument that there is some power of the Court that does not depend upon 
possession of exclusively charitable objects and it might be argued that there may be a “visitatorial” 
jurisdiction in any event; 



- It may be open to BRI, through the receiver, now to make a declaration of trust in favour of suitably worded 
charitable objects; 

- It might be possible to seek an order that BRI be wound up on the just and equitable ground and utilise the 
Court’s power to determine what should be done with its surplus assets under the BRI’s constitution. 

 
55. The Court concluded that (at [421]): 

 
- the property of BRI was not held on the terms of a charitable trust cognisable in equity; 
- BRI’s objects were not solely charitable in the legal sense of that term, and so BRI was not amenable to 

such jurisdiction as the Court may have over “charitable corporations” with exclusively charitable objects; 
- whether the Court had some other basis for making orders about the administration of BRI’s affairs or the 

destination of its property on winding up remained to be considered by the parties. 
 
 
 
 
 
By the Case Note Authors 
 
It should be recognised that in the English jurisdiction, the recognition of charitable corporations is contained in the 
Charities Act 1960 (now repealed), and the successor, the Charities Act 2011. Part 10 of the Charities Act 2011 provides 
for their meaning, public disclosure of their status, restrictions on alteration of their objects, and other acts requiring 
the consent of the Charity Commission. 
 
Under the Trusts Act 1973 (Qld), section 106 defines charity as meaning ‘any institution, whether or not incorporated, 
which is established for charitable purposes’ for the section in which the Court may give various directions concerning 
the administration of a charitable trust and breaches of its terms.  
 
This is to be contrasted with the Charitable Trusts Act 1993 (NSW), which in section 3 sets out the definition ‘charitable 
trust means any trust established for charitable purposes and subject to the control of the Court in the exercise of the 
Court’s general jurisdiction with respect to charitable trusts’.  
 
There is a good case for consideration of statutory reform to facilitate the Court and Attorney General’s supervision of 
charitable companies under state law. 
 
The Court’s process of deciding whether BRI’s company objects were charitable took the very forensic approach of 
examining the words of each clause of the objects and relating them back to case law. This is to be contrasted with the 
approach of the High Court in Commissioner of Taxation of the Commonwealth of Australia v Word Investments Limited 
[2008] HCA 55. Word Investments claimed to be a "charitable institution", which is an "entity" covered by item 1.1 of 
the table set out in s 50-5 of ITAA 1997. There the High Court took account of not only the objects contained in the 
constitution of the company, but also its activities and circumstances as it noted (at [17]):  
 

…it is necessary to examine the objects, and the purported effectuation of those objects in the activities, of the 
institution in question. In examining the objects, it is necessary to see whether its main or predominant or 
dominant objects, as distinct from its concomitant or incidental or ancillary objects, are charitable. 
 

In this case, the Court appeared to make a distinction between finding a body was a ‘charitable institution’ for the 
purposes of a rating or taxing statute (at [416]) and its inquiry as to whether a charitable trust was in existence. It 
conceded that the BRI was an institution. 
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The Court did not make reference to two recent cases. Soka Gakkai International of Hong Kong Ltd v. Lam Kin Chung 
[2022] HKCA 480 was a charitable institution under Hong Kong tax laws and the Court accepted that it was a charitable 
company subject to the jurisdiction of the Secretary for Justice (Attorney General) in relation to an action by a member 
seeking locus standi to bring a statutory derivative action under corporate law. 
 
In Harmony – The Dombroski Foundation Ltd v Attorney General in and for The State of New South Wales [2020] NSWSC 
1276, a bequest in a will left the residue of the estate to a Foundation for its sole use and benefit absolutely ‘to be 
applied in furtherance of the general aims and objectives of the said Foundation’.  This could be read as leaving the 
property to the corporation for its charitable purposes. However, the Court preferred that the property disposition to 
a charitable corporation is to be treated as having presumptively the necessary elements creating a trust so that the 
disposition to such a charitable corporation takes effect as a trust for the purposes of the corporation, rather than as a 
gift to it to be applied as it sees fit on the authority of Sir Moses Montefiore Homes v Howell & Co (No 7) [1984] 2 
NSWLR 406. 
 
Finally, the judgment does not make it clear what locus standi the plaintiffs were claiming to support their bringing of 
the cation seeking declarations of trust. They may have been members of BRI, but this was not disclosed in the 
judgment. 
 
Rosemary Langford, University of Melbourne  
 
Although there are conceptual and practical difficulties in finding that a charitable trust is inherent in all charitable 
companies,1 there is no doubt that charitable companies are different from other non-purpose-based companies. At 
the very least, as held by Slade J in Liverpool and District Hospital for Diseases of the Heart v Attorney-General [1981] 
Ch 193, at 214, such companies hold a position in relation to the assets analogous to that of a trustee for charitable 
purposes. 
A number of important implications ensue. In particular, directors and members of charitable companies are potentially 
liable for breach of duty and involvement in breach of duty respectively where the company changes direction and the 
directors and/or members benefit. Members are constrained by the doctrine in Barnes v Addy (1874) LR 9 Ch App (CA) 
251-2, and by a version of the doctrine of fraud on a power, which applies to members of all companies, whether 
charitable or for-profit.2 
 
Matthew Turnour, Neumann & Turnour Lawyers 
 
Without explicitly stating so, Parker J seems concerned that the imposition of hard trust obligations on the corporation 
will impose unnecessary rigidity: see for example at [362]. The judgement appears to be seeking to find a narrow route 
between the burdensome rigidity of formal trust arrangements and the flexibility which would enable a corporation 
with purposes embedded in its constitution to not apply those assets to its purposes, had there been a charity that 
would necessarily require the court ‘to consider the possibility that the Court could exercise some form of quasi-trust 
jurisdiction over its affairs’ (at [417]). That jurisprudence remains to be developed.  
 
In finding the object of BRI to be not charitable, and consequently for that path being avoided, the court took an 
approach that was not consistent, in my view, with the approach taken in Word Investments mentioned above. If the 
approach taken by the High Court in Word Investments had been taken, then the result may well have been different. 
The result might also have been different if the reading of the objects had not been confined to a very limited overall 
member-benefiting purpose. On an expansive reading, arguably the purposes might have been not dissimilar to the 

 
1 See Rosemary Teele Langford, ‘Charities and the Fiduciary Paradigm’ (2022) 16 Journal of Equity 146, 162-172 available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4269102 
2 See e.g. Ngurli v McCann (1953) 90 CLR 425, 438. 
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two law report cases discussed at length in the judgment Incorporated Council of Law Reporting (Queensland) v Federal 
Commissioner of Taxation (1971) 125 CLR 659) and Incorporated Council of Law Reporting for England and Wales v 
Attorney-General [1972] Ch 73.  
 
The practical effect of the case may well be that it will be easier for Australian not-for-profit companies to fall short of 
the definition of charity and find income tax exemption through less onerous non-charity heads of exemption, 
particularly Income Tax Assessment Act 1997 ss. 50-40, 50-45.  
 
 
 
 

 
This case may be viewed at: https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2023/238.html  
Read more notable cases in The Australian Nonprofit Sector Legal and Accounting Almanac series.   
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