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Director’s Message

After a three year break due to COVID, 
the ERRN Biennial Workshop was held at 
the Research School of Social Sciences at 
the Australian National University on 8-9 
December 2022.

The 7th ERRN Biennial Workshop 
examined a broad range of topics. It 
kicked off with a panel reflecting on the 
2022 election, specifically the rise of 
independents and the fracturing of the 
two-party system and then tackled four 
key themes (changing voting channels; 
disinformation and Australian elections; 
inclusive elections; regulation of political 
finance). This was followed by a panel 
on ‘The Voice’ referendum and another 
on global trends in electoral regulation. 
The workshop closed with a fascinating 
roundtable of the Commissioners.

This workshop embodies three aspects 
which define ERRN; a commitment 
to examine topics of significance 
and often of controversy to electoral 
regulation; to do so through diverse 
expert perspectives; and situating the 
issues affecting Australia in a global and 
comparative context.

The distinctive mix of participants at 
the workshop warrants highlighting. 
Leading electoral regulation experts 
(including academics) and electoral 
commission staff (including several 
Commissioners) attended the workshop. 
This rich combination produced thought-
provoking and stimulating discussion.

Special thanks should be recorded here 
to the ACT Convenors which organised 
the workshop (Dr Jill Sheppard; Dr Peter 
Brent; Michael Maley and Dr Damon 
Muller) particularly Jill Sheppard who led 
the organising efforts.

Professor Joo-Cheong Tham,  
Melbourne Law School
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Electoral News

 

The Joint Standing Committee on 
Electoral Matters post-election Inquiry 
is upon us. As always, the Chair is a 
Government MP and the Deputy Chair an 
Opposition one. The membership is listed 
here.

The terms of reference from the Special 
Minister of State include “all aspects of 
the 2022 federal election and related 
matters”, plus a list of seven specifics. 
The first five are unsurprising and 
generally worthy (the first, political 
finance reform, is long overdue), but 
potential controversy can be found 
in at the tail. The sixth (f) includes 
reference to possible enfranchisement of 
“Australian permanent residents” and, 
more specifically, “New Zealand citizens 
residing in Australia”. Giving special 
electoral treatment to, out of all our 
South Pacific neighbours, the one with a 
majority European-derived population 
would certainly send a message.

But perhaps the biggest eye-brow 
raiser is the final term of reference: 
“proportional representation of the 
states and territories in the Parliament, in 
the context of the democratic principle of 
‘one vote, one value’.”

The Labor’s government’s chief purpose 
here, from briefings to journalists, seems 
to be to double the number of Senators 
for the Australian Capital Territory (which 

reliably votes relatively left) and the 
Northern Territory (which recently has) 
from two each to four each. There may be 
good reasons for doing this, but equality 
of representation isn’t one of them, as 
both territories already enjoy better 
than the national average per-capita 
Senate representation. It is of course 
residents and voters in NSW, Victoria 
and Queensland (in that order) who are 
most disadvantaged by the Constitution’s 
stipulation that each state has an equal 
number of Senators.

Item (c), truth in political advertising, 
also merits special mention. In place in 
South Australia since 1997, and in the ACT 
since 2021 (and so yet to be active in an 
election campaign), it is being mooted in 
several jurisdictions around the country. 
In the social-media age it can be argued 
to be both needed more than ever and 
more difficult to implement. A common 
feature across the country is electoral 
commissions not wanting responsibility. 
They would prefer some other body 
does the enforcing, and attracts any 
accompanying opprobrium. 

In preparation for the likely ‘Voice’ 
Referendum next year, the AEC is 
publicising efforts to engage Indigenous 
communities with the electoral process, 
which include an enrolment drive. As 
the past decade’s much-improved 
national Commonwealth electoral roll 
(thanks largely to direct enrolment) has 
illustrated, this can have the side effect 
of apparently declining rates of turnout, 
measured as it is against the numbers on 
the roll rather than numbers eligible to be 
registered.

Regardless of the outcome of the 
referendum, it seems inevitable that low 
Indigenous turnout will be part of the 
post-mortem.

As anticipated in the June issue, iVote’s 
failure at last December’s Council 
elections has resulted in election re-runs 
in Kempsey, Singleton and Shellharbour 
Ward A.

The internet voting system itself is no 
more — at least until further notice. It will 
be absent for the next state election in 
March, a decision announced in April and 
codified in October; as the explanatory 
notes put it, “technology assisted voting, 
other than telephone voting for vision 
impaired or blind electors, is not to be 
used at— (a) the 2023 general election, or 
(b) a by-election held during the period 
after 30 June 2022 and before the 2023 
general election.” 

That legislation, which also includes 
a host of housekeeping for the 2023 
election, can be found here.

The NSW Electoral Commission is also 
conducting a review of options for 
technology assisted voting; the Issues 
and Questions paper” can be found 
here for which submissions close on 13 
January 2023.

Electoral News

NEW SOUTH WALESCOMMONWEALTH

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Electoral_Matters/Committee_Membership
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Electoral_Matters/2022federalelection/Terms_of_Reference
https://www.katherinetimes.com.au/story/7827615/absolutely-overdue-mccarthy-supports-push-for-additional-nt-senators/
https://www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/Constitution/chapter1/Part_II_-_The_Senate#chapter-01_part-02_07
https://aec.gov.au/media/2022/11-28.htm
https://elections.nsw.gov.au/elections/past-results/local-election-results
https://elections.nsw.gov.au/elections/past-results/local-election-results
https://www.parliament.nsw.gov.au/bills/Pages/bill-details.aspx?pk=3988
https://elections.nsw.gov.au/technology-assisted-voting-review/issues-and-questions-paper
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On December 14 the Victorian general 
election result was finalised. It took place 
across 87 rather than the full 88 electoral 
districts, due to the death of a candidate 
in Narracan. That lower house election 
has been deferred, but electors there still 
voted for the Legislative Council.

Across the rest of the state, Legislative 
Assembly turnout was a low 87.1 per cent.

It appears that over 60 per cent of turnout 
took place before election day, thanks 
to big jumps in both early in-person and 
postal voting. Unlike in most Australian 
jurisdictions, Victorian electors don’t 
have to provide a reason to vote early.

The Legislative Council of 40 members, 
serving four-year terms, elected 
from eight regions, each returning 
five members, was elected using the 
Group Voting Ticket system. Victoria 
is the only state to still use GVTs (the 
Commonwealth moved on from them in 
2016) and the chances that this will be its 
last hurrah in in Victoria were increased 
by micro-party Angry Victorians leaking 
what was supposed to be confidential 
online meeting with “preference 
whisperer” Glenn Druery, which among 
the unappetising footage had Druery 
boasting of his helping the Labor 
government enjoy a workable Senate in 
exchange for its support for retention of 
GVTs.

This followed a double-crossing of Druery 
(and the other parties who were part of 
the arrangement) by the Animal Justice 
Party. 

With the pandemic declaration over, and 
so no restrictions in place, the Electoral 
Commission initially saw no reason 
to accommodate electors who found 
themselves Covid-positive in the final 
days of the campaign and had had not 
applied for a postal vote. But as the end 
days approached, a decision was made to 
do something after all, and it resulted in 
the provision of one drive-through centre 
in an empty Bunnings in Melbourne’s 
outer west — for the whole state.

Non-voters with proof of infection will 
avoid a fine.

A substantial redistribution during the 
last term saw some people turn up to 
their usual polling place only to find they 
were registered in the neighbouring 
district. The many who chose to lodge 
an absent vote there rather than travel 
to a polling place where they were 
registered led, according to the Electoral 
Commission, to shortages of (absent) 
voting papers. Electoral officials instead 
created ballot papers by hand, writing the 
candidates’ names. 

A highlight of the campaign was the 
Electoral Commission ban of several 
Independents’ how-to-vote cards, which 
was overturned by the Victorian Civil and 
Administrative Tribunal. (See Case Notes, 
below.)

In March, the LNP member for the 
electoral district Callide resigned to 
contest the federal electoral division of 
Flynn in May’s general election. (He was 
successful and now sits in federal 
parliament.)

The by-election for Callide was held in 
June. Turnout was 75.1 per cent and his 
LNP replacement won with a friendly 5.9 
per cent two-party-preferred swing.

The wash-up from South Australia’s 
March election included the electoral 
commission sending out over 84 
thousand non-voting letters, an increase 
of 32.5 per cent from 2018 and a huge 81.6 
per cent from 2014. 

In Australia this trend can be seen 
across all states and territories and 
federally. It is a function of direct 

enrolment introduced around a decade 
ago, which has seen unprecedentedly 
comprehensive electoral rolls. South 
Australia’s estimated coverage went from 
an estimated 94 per cent of eligible voters 
in 2014 to 98 per cent in 2022, and those 
tens of thousands of newly, involuntarily 
enrolled electors are overrepresented by 
people who simply won’t vote. Declining 
actual turnout also contributes, to a 
lesser degree, to the shrinking official 
turnout figures.

A by-election in North West Central, 
caused by the resignation of the Nationals 
MP, saw his Nationals successor win 
comfortably against his Liberal opponent. 
The Labor government did not run.

The highlight was a staggeringly low 
turnout of 42.2 per cent. Yes, voting is still 
compulsory in Western Australia, even at 
by-elections.

In 1998, Tasmania’s Labor government 
Tasmanian House of Assembly was 
reduced from 35 to 25 seats, from seven 
to five members from each electoral 
district. A significant, not unforeseen, 
consequence was the sudden decline in 
Greens MPs from four at the previous 
election to just one.

Now a Liberal government, citing a need 
for more MPs to fill ministerial positions, 
intends to return the composition of the 
lower house to pre-1998 arrangements. 
There is broad support in parliament, if 
not necessarily outside it.

October saw Tasmania’s local council 
elections. Turnout was a very healthy 
84.8 per cent. Results can be found here.

WESTERN AUSTRALIA

VICTORIA

QUEENSLAND

SOUTH AUSTRALIA

TASMANIA

https://www.6newsau.com/post/animal-justice-party-and-glenn-druery-go-to-war-on-twitter-as-preference-sting-row-continues
https://www.6newsau.com/post/animal-justice-party-and-glenn-druery-go-to-war-on-twitter-as-preference-sting-row-continues
https://www.theage.com.au/politics/victoria/vec-turns-to-handwritten-votes-as-some-booths-run-out-of-printed-ballots-20221126-p5c1hu.html
https://www.theage.com.au/politics/victoria/tribunal-overturns-vec-ban-on-teal-how-to-vote-cards-20221117-p5byzr.html
https://www.premier.tas.gov.au/site_resources_2015/additional_releases/restoring-the-size-of-parliament#:~:text=The%20Tasmanian%20Liberal%20Government%20remains,at%20the%20next%20State%20election
https://www.tec.tas.gov.au/local-government/elections-2022/results/index.html
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In October, ACT Electoral Commissioner 
Damian Cantwell was reappointed for a 
second term, but only after the position 
was advertised and a recruitment 
process, as the Act requires, determined 
he was still the best person for the job.

In September, former Australian 
Electoral Commissioner Ed Killesteyn 
was appointed as a part-time member 
of the ACT Election Commission. This 
is the three-person commission also 
comprising a part-time Chairperson and 
the Electoral Commissioner and sits atop 
the larger body called Elections ACT. 

 

A by-election for the electoral division of 
Fannie Bay was held on 20 August 2022, 
following the resignation of former Chief 
Minister Michael Gunner. His Labor 
replacement survived a 7 per cent 
two-party preferred swing; turnout was 
65.9 per cent. 

ACT

NORTHERN TERRITORY

https://www.elections.act.gov.au/news/2022/mr-ed-killesteyn-psm-appointed-as-part-time-member-of-the-act-electoral-commission
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ERRN Seminar 
20 July 2022

‘Political parties and the courts’

When should the rules, that parties make 
for themselves, be enforceable in the 
courts? High-profile litigation involving the 
NSW Liberal Party and the Victorian ALP 
in 2021-2022 has thrown this question into 
some confusion, with two key State Courts 
of Appeal setting a new and very narrow 
test for party rules to be adjudicated upon.

To some, this question goes to the 
very idea of parties as rule-governed, 
member-driven participatory bodies, who 
ultimately govern our electoral politics. 
To others, it implicates the freedom 
of association of parties as private 
organisations. Professors Anika Gauja 
and Graeme Orr explored the history, law 
and significance of this question, and the 
potential consequences of recent cases 
such as Camenzuli v Morrison and Asmar v 
Albanese.

You can watch the talk, which was chaired 
by Assistant Professor Yee-Fui Ng, here.

Co-hosted by the Gilbert + Tobin 
Centre of Public Law, United States 
Studies Centre at the University of 
Sydney and Electoral Regulation 
Research Network (ERRN) 
24 August 2022

‘US Democracy and Elections’ 
Hybrid Event

There are a range of threats to electoral 
democracy in the US today: partisan 
gerrymandering, fake news and foreign 
interference, voter suppression and efforts 
by Trump and his supporters to take over 
the electoral administration apparatus in 
various states in the leadup to 2024. What 
if anything can public law and lawyers do 
to resist these developments?

In this hybrid webinar, Harvard Professor 
Nicholas Stephanopolous and Associate 
Professor in American politics and foreign 
policy at the University of Sydney’s US 
Studies Centre David Smith joined Gilbert 
+ Tobin Centre Director Rosalind Dixon in 
conversation to explore these and other 
questions about the future of democracy 
in the US and Australia. 

At Melbourne Law School and via 
Zoom 
Launch of the Digital Campaigning 
and Political Finance in the Asia and 
the Pacific Region report 
25 October 2022

Authored by Professor Joo-Cheong 
Tham (Director, Electoral Regulation 
Research Network), Professor Andrea 
Carson (Department of Politics, Media 
and Philosophy, La Trobe University), 
Amy Chinnappa (Lawyer and Policy 
Consultant), and Adhy Aman (Senior 
Programme Manager, International IDEA.

The report studies the intersection 
between digital campaigning in elections 
and political finance and its regulation in 
Asia and the Pacific region. It connects the 
digital disruption with an existential threat 
to democracies across the world―money 
in politics. Political finance not only poses 
the danger of ‘policy capture’ but also, in 
worse scenarios, state capture by monied 
interests. The report maps out the nature 
and extent of digital campaigning in the 
Asia and the Pacific region, with a focus 
on five country case studies (Australia, 
India, Indonesia, Japan and Kyrgyzstan), 
and it studies the regulation of digital 
campaigning under political finance laws. 
It analyses the democratic implications of 
digital campaigning for political finance 
and its regulation. Recommendations 
are provided for regulating the nexus 
between digital campaigning and political 
finance to enhance the benefits of digital 
campaigning for democracies in the Asia 
and the Pacific region.

Event reports

https://law.unimelb.edu.au/centres/errn/about/past-events/political-parties-and-the-courts
https://events.unimelb.edu.au/ERRN/event/24871-1
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ERRN Victoria 
24 November 2022

‘Lowering the voting age in Australia’ 
1:00pm-2:00pm (Melbourne, 
Sydney, Queensland, Canberra)  
12:30pm-1:30pm (Adelaide)

Presenter: Professor Lisa Hill, University of 
Adelaide

Moderator: Associate Professor Rodrigo 
Praino, Flinders University

In the context of 86 per cent of countries 
that hold elections having a minimum 
voting age of 18, some Australians are 
debating whether it should be lowered 
to 16. In 2018 federal parliament debated 
an electoral amendment to lower the 
national voting age to 16. Despite support 
from both the ALP and Greens, the bill 
failed. Professor Hill discussed why this 
happened and why the ALP had good 
grounds for rejecting the model proposed 
by the Greens. She also considered what 
harms and benefits lowering the voting 
age might bring to Australian political 
life with specific reference to our unique 
voting arrangements.

Watch here.

ERRN, UWA Public Policy Institute 
and UWA Law School 
Wednesday 14 December, 5 - 6pm AWST; 
8 - 9pm AEST

‘Lobbying regulation in Australia: where 
we are now and options for reform’

Speaker: Associate Professor Yee-Fui Ng

Chair: Professor Sarah Murray

This event was held in hybrid mode: in 
person, streamed online and recorded for 
on-demand viewing (not available at time 
of publication, but will be here).

Although lobbying is integral to 
democratic representation, there are 
concerns regarding the undue influence 
of professional lobbyists, which may 
ultimately lead to corrupt conduct by 
lobbyists and/or officials. This seminar 
explored the history and evolution of 
lobbying regulation in Australian federal 
and state jurisdictions. It also considered 
the effectiveness of lobbying regulation 
and makes recommendations for reform 
towards achieving transparency, political 
equality and fairness.

Associate Professor Yee-Fui Ng (Monash 
University) unpacked the history of 
Australian lobbying regulation and what 
changes are needed in this space to 
ensure a transparent and level-playing 
field. The seminar will provide a forum 
for interactive discussion about this 
important issue and how lobbying 
regulation can best ensure integrity in 
government.

https://law.unimelb.edu.au/centres/errn/about/past-events/lowering-the-voting-age-in-australia
https://www.uwa.edu.au/news/Article/2022/December/Fixing-the-dismal-state-of-lobbying-regulation
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Working papers

Lisa Hill, Max Douglass and Ravi Baltutis, 
2022, ‘How and Why to Regulate False 
Political Advertising in Australia’, Palgrave 
Macmillan.

Ignacio Lago and Ferran Martínez i Coma, 
2022, ‘The short-term effects of electoral 
reforms’, Sage Journals.

Damon Muller, November 2022, 
‘Should Australia’s referendum rules be 
reformed?’, Parliament of Australia.

Damon Muller, December 2022, 
‘Corruption risks and political donations’, 
Parliament of Australia.

Ben Reid and Caleb Triscari, November 
2022, ‘Visualising Victoria’s electoral 
history’, Parliament of Victoria. 

Joo-Cheong Tham, Andrea Carson, Adhy 
Aman and Amy Chinnappa. Case study 
authors: Charles T. McClean, Elnura 
Omurkulova-Ozierska, 2022, ‘Digital 
Campaigning and Political Finance in the 
Asia and Pacific Region’, International 
Institute for Democracy and Electoral 
Assistance (IDEA) and ERRN.

And the latest edition of the Parliamentary 
Handbook has been published.

For inclusion in next October’s 
newsletter, send your publications 
through to our newsletter editor, James 
Murphy:  
james.murphy@unimelb.edu.au

The Electoral Regulation Research Network 
was established in 2012 with the aim of 
fostering exchange and discussion amongst 
academics, electoral commissions and 
other interested groups on research 
relating to electoral regulation. To this end, 
the Network will be publishing a series of 
working papers – often called ‘discussion 
papers’ – to help foster discussion about 
all aspects of electoral regulation. These 
working papers will be posted on the 
Network’s website and circulated to 
members of the Network. 

We welcome papers written on all aspects 
relating to electoral regulation from 
academics, electoral commission officials, 
parliamentarians, party officials and others 
interested in this field.

Working Paper 77

Three Ways to Restore Victoria’s Original 
Integrity Institution

Associate Professor William Partlett 
Melbourne Law School, University of 
Melbourne

https://link.springer.com/book/10.1007/978-981-19-2123-0
https://link.springer.com/book/10.1007/978-981-19-2123-0
https://journals.sagepub.com/doi/full/10.1177/13540688221106293
https://journals.sagepub.com/doi/full/10.1177/13540688221106293
https://www.aph.gov.au/About_Parliament/Parliamentary_departments/Parliamentary_Library/FlagPost/2022/November/Should_Australias_referendum_rules_be_reformed
https://www.aph.gov.au/About_Parliament/Parliamentary_departments/Parliamentary_Library/FlagPost/2022/November/Should_Australias_referendum_rules_be_reformed
https://www.aph.gov.au/About_Parliament/Parliamentary_departments/Parliamentary_Library/FlagPost/2022/November/CorruptionRisksPoliticalDonations
https://new.parliament.vic.gov.au/4adf09/globalassets/images/news/library-papers/2022_12_visualising_victorias_electoral_history_rn_.pdf
https://new.parliament.vic.gov.au/4adf09/globalassets/images/news/library-papers/2022_12_visualising_victorias_electoral_history_rn_.pdf
https://www.idea.int/publications/catalogue/digital-campaigning-and-political-finance-asia-and-pacific-region-new-age-old
https://www.idea.int/publications/catalogue/digital-campaigning-and-political-finance-asia-and-pacific-region-new-age-old
https://www.idea.int/publications/catalogue/digital-campaigning-and-political-finance-asia-and-pacific-region-new-age-old
https://handbook.aph.gov.au/
mailto:james.murphy%40unimelb.edu.au?subject=
https://law.unimelb.edu.au/__data/assets/pdf_file/0010/4387141/WP77_Partlett.pdf
https://law.unimelb.edu.au/__data/assets/pdf_file/0010/4387141/WP77_Partlett.pdf
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Electoral Commission of Queensland v 
Palmer Leisure Australia Pty Ltd [2022] 
QSC 169
The Electoral Act 1992 (Qld) makes it 
unlawful for a “prohibited donor” to 
make a “political donation”. A prohibited 
donor is, among other things, a “property 
developer” as defined under that Act.

The Electoral Commission of Queensland 
(ECQ) commenced proceedings seeking a 
declaration that Palmer Leisure Australia 
Pty Ltd (Palmer Leisure) is a “property 
developer” as defined. This was on 
the basis of Palmer Leisure lodging a 
development application in 2015 for 
“preliminary approval” under sections 241 
and 242 of the (since repealed) Sustainable 
Planning Act 2009 (Qld) for land it owned 
at Robina. In 2020, the Gold Coast City 
Council refused the application. Palmer 
Leisure appealed against the refusal to 
the Planning and Environment Court. The 
appeal has not yet been decided.

ECQ alleged that Palmer Leisure made six 
gifts of money to Clive Palmer’s United 
Australia Party (UAP) between 21 August 
2020 and 9 October 2020. Palmer Leisure 
admitted that the UAP is a political party 
for the purposes of the Act. 

Palmer Leisure sought for summary 
judgment on basis that ECQ could not 
establish that it was property developer. 
Palmer Leisure argued that ECQ has no 
real prospect of successfully establishing 
that, by filing a single relevant planning 
application that had not been approved, 
Palmer Leisure was “engaged in a business 
that regularly involves the making of 
relevant planning applications”.

The judge held the application for 
summary judgment required a high bar 
of concluding that ECQ had no prospect 
of establishing that Palmer Leisure 
was a “property developer” and, thus, 
a “prohibited donor”. The judge held 
that case law such as Ferguson v Federal 
Commissioner of Taxation (1979) 37 
FLR 310 suggested that the actions of a 
company at an early stage may constitute 
a “business”. Further, in Commissioner of 
Taxation (Cth) v Whitfords Beach Pty Ltd 
(1982) 150 CLR 355, Mason J referred to 
the chameleon-like hue that the word 
“business” can have as it readily adapts 
itself to its surroundings. Thus, the judge 
held that it was possible that an entity 
will be a “property developer” even 
though it has only made one development 
application cannot be dismissed. 

The judge therefore dismissed the 
application for summary judgment.

Penn v Teede [2022] WASAT 31
Ms Stephanie Penn was a councillor of the 
Shire of Victoria Plains since 2013, and was 
re-elected to that position in 2021.

Between 2013 and April 2021 Ms Penn 
resided at a property in Bolgart, located 
within the district of the Shire of Victoria 
Plains. Since April 2021, for various family 
reasons including the threat of violence, 
she has not stayed at that property save 
for a couple of nights in February 2022. 
Since July 2021 she has not stayed in the 
Shire at all save for a couple of nights.

Ms Glenda Teede, the CEO of the Shire, 
contended that based on s 2.27(6) of the 
Local Government Act 1995 (LG Act), the 
applicant ceased to be a resident of the 
Shire and, therefore, is disqualified from 
holding the position of councillor.

The tribunal held that Ms Penn’s 
enrolment on the electoral roll for the 
WA Legislative Assembly in respect of the 
Bolgart Property is sufficient to qualify her 
to be elected as a councillor of the Shire. 
The task of ensuring that those who are 
eligible to vote are resident in the district 
falls to the Electoral Commissioner. Thus, 
the Tribunal ought not ‘go behind’ that 
enrolment to enquire as to whether or 
not she is, in fact, resident at the Bolgart 
property, being the property where she is 
enrolled.

The tribunal also found that despite not 
staying there for more than a couple 
of days since April 2021, the applicant 
remained a resident of the Bolgart 
property. The tribunal held that the 
applicant was forced to depart from 
her home and had an intention to 
return, and thus had ongoing residence 
at the property. The applicant also 
had an ongoing ‘connection’ to it and 
the community surrounding it. That 
connection was evidenced by the 
presence of her parents who remain at 
the Bolgart property together with her 
belongings and her dogs, as well as her 
interest in the property and that of her 
husband, which they have earned by their 
work on and for the benefit of the land 
and which they continue to have a right to 
increase by further such work.

Therefore, the Tribunal declared that 
the applicant was not disqualified to be 
elected as a member of the council of the 
Shire.
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Cockman v Gorman [2022] WASC 125
Tristan Cockman is a former member 
of the Western Australian Branch of the 
Australian Labor Party (ALP). In 2015, 
he unsuccessfully sought preselection 
as ALP candidate for the federal seat 
of Cowan for the 2016 federal election. 
Cockman issued a writ against the 
members of the State Executive and 
the Administrative Committee of the 
WA Branch of the ALP seeking a remedy 
in this court for what he contended 
was a breach of the 2015 Constitution 
and Rules (WA Branch Rules) governing 
preselection.

The judge found that the WA Branch 
Rules were not justiciable on the basis of 
the authority of Cameron v Hogan (1934) 
51 CLR 358, where it was held that the 
rules of the Australian Labor Party did 
not operate to create contractual rights 
and duties between members and/or 
the executive of the Australian Labor 
Party, nor did they confer on members 
a proprietary interest in the assets of 
the Party; and hence that the Party’s 
rules were not enforceable by Court 
action. The judge found that the fact 
that a political party has chosen not to 
incorporate suggested strongly that there 
was no intention to create legal relations 
between its members.

The judge thus found for the defendant 
and dismissed the claim summarily 
without trial. 

Dawkins v State Secretary, Australian 
Labor Party (WA Branch) (No 2) [2022] 
WASC 117
The plaintiff was a member of the 
Australian Labor Party (ALP) and an 
unsuccessful aspirant to be the endorsed 
candidate for the ALP in the federal 
seat of Forrest at the 2022 federal 
election. The plaintiff challenged the 
pre-selection process undertaken by the 
ALP, contending that the pre-selection 
process breached the Western Australian 
Labor Rules and Constitution.

The judge found that given that WA 
Labor was an unincorporated voluntary 
association, the plaintiff’s complaint was 
non-justiciable, based on the authority of 
Cameron v Hogan (1934) 51 CLR 358.

The judge also found that the pre-
selection process was conducted in 
accordance with the WA Labor Rules. The 
decision of the Administrative Committee, 
in rejecting the plaintiff’s expression 
of interest for preselection, was not in 
breach of the WA Labor Rules and was not 
procedurally unfair. Further, the plaintiff 
was not denied the opportunity to attend 
the meeting of the State Executive, but 
rather chose not to attend. 

Accordingly, the judge dismissed the 
plaintiff’s claim. 

Victorian Case Notes
Moreland City Council, North-West Ward 
election
The VEC’s application for a review into the 
Moreland City Council, North-West Ward 
election will proceed to a substantive 
hearing in February 2023. The VEC made 
the application after observing possible 
postal vote tampering, including the 
alleged theft of postal votes out of 
letterboxes during the general mail-
out. Although separate to the VEC’s 
application, Victoria Police is prosecuting 
three people in relation to the issue, and 
this will progress to court in March 2023.

Cumming v Victorian Electoral 
Commission
Dr Catherine Cumming MLC applied 
to register a political party – the 
Independence Party. The application 
was refused by the VEC as we were not 
satisfied the political party had at least 
500 eligible members. 

The VEC’s decisions in relation to 
party registration are reviewable by 
the Victorian Civil and Administrative 
Tribunal (VCAT) in accordance with 
section 60 of the Electoral Act 2002 (Vic). 
Instead of making an application to VCAT, 
Dr Cumming applied to the Victorian 
Supreme Court for judicial review of the 
VEC’s decision, asserting (in summary) 
that the VEC went beyond its powers 
by requiring members of the party to 
independently verify their membership of 
the party through a direct mail-out. Due 
to proximity of the decision to the writs 
being issued for the 2022 State election, 
Dr Cumming also sought interlocutory 
relief requiring the VEC to register the 
Independence Party. The interlocutory 
application was heard in the practice 
court on 31 October 2022 before Garde 
J, and the interlocutory relief was not 
granted.

From the issue of the writs until they 
are returned, the VEC is prevented from 
making any changes to the register of 
electors in accordance with section 46 of 
the Electoral Act 2002 (Vic). 

The VEC now awaits the judicial review 
process, including a directions hearing 
in the coming week to set a timeline for 
the judicial review application. We do not 
expect the judicial review to be heard until 
the 2023 calendar year.

Cases related to the registration of How-
To-Vote cards

During the 2022 State election period 
numerous applications were made before 
the Victorian Civil and Administrative 
Tribunal (VCAT) to review the Victorian 
Electoral Commission refusal to register 
how-to-vote cards. The most publicised 
was brought by Independent candidate 
Sophie Torney (Kew District), with two 
other Independent candidates, Melissa 
Jane Lowe (Hawthorn District) and Kate 
Lardner (Mornington District), joining the 
applicant. The VEC’s decision to refuse was 
two-fold: depicting only a ‘1’ against each 
candidate’s name and leaving the other 
boxes blank would constitute misleading 
an elector and could induce the elector 
to cast an informal vote; and that the 
form of the ballot paper described in the 
Act does not permit a candidate to be 
described as ‘Independent’. After hearing 
evidence presented about informal voting 
from both sides and considering previous 
cases, the Tribunal determined neither the 
depiction of the ballot paper or the use of 
the word ‘Independent’ on the HTV cards 
would likely mislead or deceive an elector. 
The HTV cards for all three were directed 
to be registered.

In a similar case, Leigh Naunton applied 
to VCAT for review the VEC’s refusal to 
register the HTV card of the Kooyong 
Climate Change Alliance. The HTV card in 
question provided a scorecard showing 
how each of the candidates in the Kew 
District performed on climate policy and 
action as measured by the alliance. It 
also depicted a blank ballot paper next 
to a statement to number every box on 
the ballot. The Tribunal considered the 
HTV card satisfied the criteria set down 
in the relevant Act and applying Torney 
v Victorian Electoral Commission (2022) 
determined it would not likely mislead or 
deceive an elector and ordered it should 
be registered. 

A further five cases related to VEC 
decisions on the registration of party and 
candidate HTV cards and applying the 
Torney case were also held during this 
time, but are yet to be determined.
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