
 

  

QUO VADIT JUS AD BELLUM?: 
A LEGAL ANALYSIS OF TURKEY’S MILITARY 

OPERATIONS AGAINST THE PKK IN NORTHERN IRAQ  
Quo Vadit Jus ad Bellum? 

TOM RUYS* 

[In October 2007, a series of cross-border attacks by Kurdistan Workers’ Party fighters 
operating from inside northern Iraq led Turkish authorities to launch (unauthorised) military 
operations in Iraqi territory. The present article analyses to what extent this intervention — 
largely ignored by the scholarly community — can be reconciled with the international law on 
the use of force (the jus ad bellum). Taking account of the reactions of the international 
community, it also examines the possible impact of the incident on the customary boundaries of 
self-defence. In this context, it is argued that the intervention adds to the growing evidence in 
state practice supporting a more flexible construction of self-defence against attacks by non-state 
actors. On the other hand, the lack of explicit legal justification on behalf of Turkey and the 
generally muted reactions of third states make it difficult to identify relevant opinio juris. The 
implication is that the incident ultimately does little in terms of reducing the existing legal 
uncertainty regarding the ratione personae aspect of the ‘armed attack’ requirement of art 51 of 
the Charter of the United Nations.] 
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I INTRODUCTION 

On 7 October 2007, a group of Kurdistan Workers’ Party (‘PKK’) militants 
ambushed a Turkish commando in Turkey’s south-eastern Sirnak province, 
killing 13 soldiers and wounding three.1 The incident took place against a 
general background of increased Kurdish separatist violence and triggered a 

                                                 
 * Research Fellow of the Fund for Scientific Research Flanders, Institute of International 

Law, University of Leuven (Tom.Ruys@law.kuleuven.be). This article was prepared during 
a stay as a Visiting Researcher at Yale Law School. I wish to thank the reviewers and 
editors of the Melbourne Journal of International Law for their suggestions and support. 

 1 ‘Authorisation of Incursions into Iraq’ (2007) 53 Keesing’s Record of World Events 48 219, 
48 219–20. 
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wave of public outrage across the country. When, four days later, another 
cross-border attack resulted in the killing of 12 soldiers and the capture of eight 
others, the Turkish Government gave the green light for military operations 
inside Iraqi territory. Initially, actions were confined to aerial bombardments and 
artillery raids against PKK positions, as well as relatively small-scale operations 
by Turkish commandos.2 Fearing that a Turkish ground operation would 
jeopardise the stability of one of the rare peaceful parts of Iraq, the United States, 
together with the Iraqi government and other members of the international 
community, urged Turkey to pursue a diplomatic solution. Nonetheless, on 21 
February 2008, Turkey launched its biggest offensive in a decade on PKK bases 
inside Iraq, deploying several thousand troops, supported by aircraft and 
artillery.3 While the operation was denounced by the Iraqi Government and the 
Kurdistan Regional Government (‘KRG’), the international community generally 
adopted a passive, condoning posture. By the end of February, most Turkish 
troops were again withdrawn, albeit that air strikes have continued in subsequent 
months.4 

The present article offers a case study of Turkey’s military intervention in 
northern Iraq in 2007–08 — a conflict largely ignored by the scholarly 
community — from the perspective of the international law on the use of force 
(the jus ad bellum). On the one hand, it tests the Turkish operation against the 
existing rules on the inter-state recourse to force, inter alia by scrutinising the 
necessity and proportionality thereof. At the same time, taking account of the 
reactions of third states, it examines the possible impact of the incident on the 
customary boundaries of the right of self-defence. Indeed, as the International 
Court of Justice recognised in the Nicaragua case,5 the rules on the use of force 
are not static rules: ‘[r]eliance by a State on a novel right or an unprecedented 
exception … might, if shared in principle by other States, tend towards a 
modification of customary international law’.6 In casu, the de lege ferenda aspect 
is particularly relevant in relation to the ‘armed attack’ requirement of art 51 of 
the Charter of the United Nations, or, more precisely, in relation to the ongoing 
controversy regarding the exercise of self-defence against attacks by non-state 
actors.  

Part II of this article briefly describes the run-up to the intervention in 
northern Iraq in 2007–08 and the reaction of the international community. 
Part III deals with the legality of the operations under international law and their 
possible impact on the customary rules on the use of force. Part IV concludes 
with some final observations. 

                                                 
 2 ‘Offensive against PKK Positions in Northern Iraq’ (2007) 53 Keesing’s Record of World 

Events 48 316, 48 316; ‘Further Action against Separatists’ (2008) 54 Keesing’s Record of 
World Events 48 374, 48 374. 

 3 ‘Ground Offensive against Separatists’ (2008) 54 Keesing’s Record of World Events 48 427, 
48 427. 

 4 ‘Turkish Troops Pull Out of Iraq’, BBC News (UK) 29 February 2008 
<http://news.bbc.co.uk/2/hi/europe/7270566.stm> at 23 September 2008; ‘Turkey “Kills 
150 Kurdish Rebels”’ BBC News (UK) 3 May 2008 <http://news.bbc.co.uk/2/hi/ 
middle_east/7382150.stm> at 23 September 2008. 

 5 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US) (Merits) 
[1986] ICJ Rep 14, 109 (‘Nicaragua’). 

 6 Nicaragua [1986] ICJ Rep 14, 109. 
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II A RECONSTRUCTION OF THE 2007–08 INTERVENTION 

A The Run-Up to the Intervention 

The latest stage in the recurring conflict between the Turkish military and the 
PKK7 can be traced back to a series of events post-1999.8 After more than 15 
years of armed conflict in the predominantly Kurdish regions in south-eastern 
Turkey, with an estimated death toll of some 37 000 people, the Turkish military 
had come close to defeating the PKK in the late 1990s.9 The separatist group, 
once numbering between 10 000 and 20 000 fighters, had been reduced to a 
containable nuisance.10 The carefully orchestrated capture of the PKK’s founder 
and unquestioned leader, Abdullah Öcalan, in 1999, seemingly delivered the 
coup de grâce.11 Continuing to head the organisation from his jail on the isle of 
Imrali, Öcalan set about a radical transformation of the PKK. He declared a 
unilateral ceasefire and ordered the remaining 3000 to 3500 fighters to retreat 
and regroup in northern Iraq. As for the PKK’s political agenda, Öcalan gave up 
the ambition of an independent Kurdistan, instead declaring that the PKK would 
strive for equal rights for Kurdish citizens and the release of imprisoned PKK 
members. 

The resulting calm did not last long. The limited accommodation of Kurdish 
demands and the lack of prospect of political participation led Kurdish activists 
to reconsider their options. In 2004, the unilateral ceasefire was ended. By that 
time, Turkish Kurds had also gained courage from the developments within Iraq, 
where their Iraqi brethren had acquired regional autonomy under the auspices of 
the KRG.12 This evolution flared up the ambitions of the Turkish Kurds by 
providing them with a suitable model of autonomy. It also made it easier for the 
PKK to use the mountainous border region in northern Iraq as a logistical base 
from which to mount cross-border raids into Turkey. 

                                                 
 7 Given the regional context and the complexity of Turkish domestic politics, a brief synopsis 

of the Kurdish question is virtually impossible. In essence, the struggle of the Turkish Kurds 
finds its origin in the dismemberment of the multi-ethnic Ottoman Empire after World War I 
and the subsequent attempts to destroy Kurdish identity and to assimilate the Turkish Kurds 
into a mono-ethnic secular state, despite the prospect of autonomy incorporated in the 1920 
Treaty of Sèvres (The Treaty of Peace Between the Allied and Associated Powers and 
Turkey, opened for signature 10 August 1920, 113 BFSP 652, which never entered into 
force). Under the reign of Kemal Ataturk, the policy of ‘Turkisation’ consisted of three main 
elements: restriction of Kurdish cultural rights, repression of uprisings, and forced relocation 
of Kurdish communities to the cities in the west. The PKK was founded in 1978 under the 
leadership of Abdullah Öcalan and began its armed activities in 1984. See generally below 
n 8. 

 8 See generally Henri J Barkey, ‘Turkey and the PKK: A Pyrrhic Victory?’ in Robert J Art 
and Louise Richardson (eds), Democracy and Counterterrorism: Lessons from the Past 
(2007) 343; Henri J Barkey and Graham E Fuller, Turkey’s Kurdish Question (1998); Aliza 
Marcus, Blood and Belief: The PKK and the Kurdish Fight for Independence (2007). 

 9 See Barkey, above n 8, 344; ‘PKK “Starts Turkey Withdrawal”’, BBC News (UK) 25 
August 1999 <http://news.bbc.co.uk/1/hi/world/europe/429898.stm> at 23 September 2008. 

 10 Barkey, above n 8, 361; Marcus, above n 8. 
 11 Öcalan’s arrest completed a chain of events, triggered by Turkish threats of a military strike 

against Syria if the latter country continued to provide shelter to the PKK leader: see 
Barkey, above n 8, 352. 

 12 See, F Stephen Larrabee, Turkey As a US Security Partner (2008) 7. 
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After 2004, separatist violence intensified rapidly, claiming over 1500 lives in 
a period of a few years.13 As a result, Turkish authorities grew increasingly 
frustrated at the lack of action undertaken by Iraqi and US forces against PKK 
fighters on Iraqi soil. Even though the two main Iraqi Kurdish factions, the 
Patriotic Union of Kurdistan (‘PUK’) and the Kurdistan Democratic Party 
(‘KDP’), had assisted Turkey in combating the PKK in the mid-1990s, and even 
though both groups had promised to eliminate all PKK bases in the areas under 
their control in the 1999 Washington Accord,14 neither took credible steps to 
dismantle PKK activities after the 2003 US intervention. The Iraqi Kurds’ 
relationship with the PKK remained one of uneasy coexistence. On the one hand, 
Iraqi Kurds were keen on retaining their preferential position in the Iraqi 
constellation and on maintaining positive trade relations with Turkey.15 On the 
other hand, they remained broadly sympathetic to the struggle of the Turkish 
Kurds and arguably regarded the PKK as a bargaining chip to pressure Turkey 
over the disputed status of the oil-rich region of Kirkuk.16 The US was reluctant 
to push the Iraqi Kurds too hard because it needed their support for the Iraqi 
coalition.17 While the US — like the European Union — qualified (and qualifies) 
the PKK as a terrorist organisation,18 it also chose not to take direct military 
action itself, because it needed all available forces to stabilise the other provinces 
of Iraq. 

In 2007 — a tumultuous year characterised by open conflict between 
Turkey’s ‘Kemalist’ elites in the military and state bureaucracies, and the 

                                                 
 13 International Institute for Strategic Studies, ‘Turkey: New Uncertainties’ (2007) 107 

Strategic Survey 178, 180. 
 14 See, eg, ‘Fighting Between Iraqi and Turkish Kurds’ (1992) 38 Keesing’s Record of World 

Events 39 163, 39 163; Christine Gray and Simon Olleson, ‘The Limits of the Law on the 
Use of Force: Turkey, Iraq and the Kurds’ (2001) 12 Finnish Yearbook of International Law 
355, 372–6. The PUK and KDP have long been the two main political factions of the Iraqi 
Kurds. The 1999 Washington Accord ended a period of intra-communal fighting between 
them. The fact that the Iraqi peshmergas (Kurdish guerrillas) temporarily supported Turkish 
efforts to combat the PKK in the mid-1990s is explained by two factors: Iraqi Kurds needed 
Turkey to continue its support of the no-fly zone, which protected Iraqi Kurds from 
repression by the Hussein regime (Turkey permitted US and UK forces to use the Incirlik 
airbase to enforce the no-fly zone), and they became increasingly dependent on trade 
relations with Turkey (especially since Saddam Hussein had imposed an economic blockade 
on them). On the fickle relationship between the PKK and the KDP and PUK, see Chris 
Kutschera, ‘Mad Dreams of Independence: The Kurds of Turkey and the PKK’ (1994) 189 
Middle East Report 12, 14. 

 15 International Crisis Group, Iraq: Allaying Turkey’s Fears over Kurdish Ambitions (ICG 
Middle East Report No 35, 26 January 2005) 9 <http://www.crisisgroup.org/home/ 
index.cfm?l=1&id=3241> at 23 September 2008. 

 16 See ibid; ‘ICG Expert: Kirkuk Deal Could Serve Both Turks, Kurds’, Today’s Zaman 
(Turkey) 26 May 2008 <http://www.todayszaman.com/tz-web/detaylar.do?load=detay& 
link=142923> at 23 September 2008. 

 17 In the face of persistent political tension and sectarian violence between Iraq’s Sunni and 
Shiite factions, the Kurdish parties have positioned themselves as ‘kingmakers’ in Baghdad: 
see, eg, Joost R Hilterman, ‘To Protect or to Project? Iraqi Kurds and Their Future’ (2008) 
247 Middle East Report <http://www.merip.org/mer/mer247/hiltermann.html> at 23 
September 2008. 

 18 See Office of the Coordinator for Counterterrorism, US Department of State, Foreign 
Terrorist Organizations (2008) <http://www.state.gov/s/ct/rls/fs/08/103392.htm> at 23 
September 2008; Council of the EU, Council Common Position 2008/586/CFSP of 15 July 
2008 Updating Common Position 2001/931/CFSP on the Application of Specific Measures 
to Combat Terrorism and Repealing Common Position 2007/871/CFSP [2008] OJ L 188/71.  
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pro-Islamic Justice and Development Party (‘AKP’) government19 — the rising 
anger about PKK attacks had a rallying effect on Turkish authorities and public 
opinion alike. When, despite the conclusion of a new security agreement with 
Iraq in September,20 attacks continued, Turkey eventually ran out of patience. On 
7 October 2007, 13 Turkish soldiers were killed in an ambush, days after PKK 
gunmen had shot dead 13 village guards on a bus. A wave of public outrage 
swept across Turkey, with ‘tens of thousands of demonstrators taking to the 
streets’ and calling for action.21 In response, and despite calls for restraint by the 
US and Iraq, Prime Minister Erdogan went to the Grand National Assembly to 
request authorisation to undertake military incursions into northern Iraq, a 
request which was overwhelmingly approved.22 Some 100 000 Turkish ground 
troops massed on the border. When, on 21 October, another cross-border attack 
against a military outpost resulted in the killing of 12 soldiers and the capture of 
eight others, the Turkish Government gave the green light for an aerial 
bombardment of Kurdish rebel positions just inside northern Iraq.23 In the 
following days aerial bombardments were combined with artillery attacks as well 
as a small-scale hot pursuit operation by Turkish commandos to retrieve the 
captured soldiers. In a final effort to stave off further military operations, the 
KRG called on the PKK to end its attacks and the Iraqi Prime Minister ordered 
the closure of all PKK offices in Iraq.24 On 25 October, a high-level Iraqi 
delegation arrived in Ankara, but their assurances were dismissed as 
unconvincing.25 On 4 November, the PKK released the eight captured soldiers.26 
The following day, US President Bush received Prime Minister Erdogan at the 
White House. At the end of the meeting, President Bush emphasised that the 
PKK was a ‘terrorist organization’ and a ‘common enemy’ and offered to share 
US intelligence with Turkey and to increase political and military cooperation.27 
In the meantime Turkish operations continued, albeit on a relatively small scale. 

On 16 December 2007, Turkey launched ‘its largest assault in recent years’, 
when over 50 Turkish fighter jets hit PKK positions, some 95 kilometres into 
Iraqi territory.28 Similar raids continued throughout December and January.29 A 
new phase began when, on 21 February 2008, the Turkish military launched 
‘Operation Sun’, sending several thousand ground troops into northern Iraq, 

                                                 
 19 See, eg, Thomas Bénalo, ‘Turquie: l’ivresse des métamorphoses’ [2007] Politique étrangère 

839; Gülçin Lelandais, ‘L’énigme de l’AKP: regards sur la crise politique en Turquie’ 
[2007] Politique étrangère 547, 559–60. 

 20 ‘Vote of Confidence in AKP’ (2007) 53 Keesing’s Record of World Events 48 150, 48 151. 
On 28 September 2007, the two countries concluded a security arrangement to deal with the 
security in the border region. A Turkish request to allow ‘pursuit’ operations in Iraqi 
territory was denied by Iraq. 

 21 ‘Authorisation of Incursions into Iraq’, above n 1, 48 219–20. 
 22 Ibid. The motion was approved by 507 votes to 19. 
 23 Ibid. 
 24 Ibid. 
 25 Ibid. 
 26 ‘US Pledge of Support against Kurdish Rebels’ (2007) 53 Keesing’s Record of World Events 

48 265, 48 265–6. The eight soldiers were eventually charged with ‘disobeying orders’ by 
surrendering. 

 27 Ibid. 
 28 ‘Offensive against PKK Positions in Northern Iraq’, above n 2, 48 316. 
 29 Ibid; ‘Further Action against Separatists’, above n 2, 48 374. 



 Melbourne Journal of International Law [Vol 9 

supported by aircraft and artillery.30 On 29 February, the Turkish General Staff 
announced that the ground offensive was completed and that troops had returned 
from Iraq after achieving their objectives.31 The Turkish military claimed that at 
least 240 PKK militants were killed during the week-long offensive (as well as 
27 members of the Turkish security forces) and that ‘almost 800 shelters, 
weapons stores and other PKK positions were destroyed’.32 The PKK, however, 
strongly disputed these figures, and in turn claimed victory after the withdrawal 
of Turkish ground troops. Independent verification of the death toll has remained 
impossible.33 Following the conclusion of the February ground offensive, the 
Turkish military shifted its focus again to ground operations in Turkey’s own 
south-eastern provinces.34 Nonetheless, in subsequent months, air raids were still 
being launched occasionally against PKK forces within northern Iraq.35 

B The Reaction of the International Community 

In the run-up to the Turkish intervention, as the threat of military action 
became more tangible, the international community initially responded in a 
two-fold manner. On the one hand, states expressed sympathy with Turkey’s 
position and strongly condemned the PKK attacks of 7 and 21 October 2007. On 

                                                 
 30 ‘Ground Offensive against Separatists’, above n 3, 48 427. See also ‘Iraq Warns Turkey 

over Incursion’, BBC News (UK) 23 February 2008 
<http://news.bbc.co.uk/1/hi/world/europe/7260478.stm> at 23 September 2008: ‘Reports on 
the size of the assault force have varied from 3000 to 10 000 soldiers’. 

 31 ‘Ground Offensive against Separatists’, above n 3, 48 427. 
 32 Sarah Rainsford, ‘Iraq Troop Withdrawal Baffles Turks’, BBC News (UK) 29 February 

2008 <http://news.bbc.co.uk/2/hi/europe/7272108.stm> at 23 September 2008; Sabrina 
Tavernise and Richard A Oppel Jr, ‘Turkey Announces Withdrawal from Northern Iraq’, 
International Herald Tribune (France) 29 February 2008 <http://www.iht.com/articles/ 
2008/02/29/europe/turkey.php> at 23 September 2008. 

 33 ‘Turkey Urges PKK to End Struggle’, BBC News (UK) 1 March 2008 
<http://news.bbc.co.uk/2/hi/europe/7272184.stm> at 23 September 2008. 

 34 ‘Turkey “Kills 11 Kurdish Rebels”’, BBC News (UK) 10 April 2008 
<http://news.bbc.co.uk/2/hi/europe/7340762.stm> at 23 September 2008; ‘Turkey “Kills 16 
Kurdish Rebels”’, BBC News (UK) 2 April 2008 <http://news.bbc.co.uk/2/hi/europe/ 
7326139.stm> at 23 September 2008. 

 35 ‘Turkey Hits Rebel Targets in Iraq’, BBC News (UK) 29 March 2008 
<http://news.bbc.co.uk/2/hi/europe/7320508.stm> at 23 September 2008; ‘Turkey Launches 
Raids on N Iraq’, BBC News (UK) 26 April 2008 <http://news.bbc.co.uk/2/hi/ 
europe/7368541.stm> at 23 September 2008; ‘Turkey “Kills 150 Kurdish Rebels”’, BBC 
News (UK) 3 May 2008 <http://news.bbc.co.uk/2/hi/middle_east/7382150.stm> at 23 
September 2008; ‘Military: Turkish Jets Have Struck Kurdish Rebel Target in Northern 
Iraq’, International Herald Tribune (France) 8 June 2008 <http://www.iht.com/articles/ 
ap/2008/06/08/europe/EU-GEN-Turkey-Iraq-Kurds.php> at 23 September 2008; ‘Turkish 
Jets Target PKK in Iraq’, BBC News (UK) 24 July 2008 <http://news.bbc.co.uk/ 
2/hi/europe/7523020.stm> at 23 September 2008; ‘Turkish Jets “Attack PKK Hideout”’, 
BBC News (UK) 29 July 2008 <http://news.bbc.co.uk/2/hi/middle_east/7531282.stm> at 23 
September 2008; ‘Turkish Warplanes “Bomb PKK Base”’, BBC News (UK) 17 August 
2008 <http://news.bbc.co.uk/2/hi/middle_east/7566322.stm> at 23 September 2008. In June 
2008, Turkey and Iran, moreover, began to cooperate in fighting the PKK and the Party for a 
Free Life in Kurdistan (‘PJAK’), the group’s Iranian off-shoot, by means of intelligence 
sharing and the launching of coordinated strikes against rebel strongholds: see Suzan Fraser, 
‘Turkey, Iran Launch Coordinated Attacks on Kurds’, Associated Press, 5 June 2008, 
available from <http://www.ap.org> at 23 September 2008. In October 2008, the Turkish 
Parliament extended the army’s mandate to carry out cross-border raids against Kurdish 
rebels in northern Iraq by one year: ‘Turkey Extends Iraq Raid Window’, BBC News (UK) 8 
October 2008 <http://news.bbc.co.uk/2/hi/europe/7659194.stm> at 23 September 2008. 
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the other hand, they urged Turkey to pursue a solution through diplomatic means 
by engaging in a dialogue with the competent federal and regional Iraqi 
authorities. Thus, a statement by the EU Presidency of 22 October 2007 
reiterated the EU’s ‘total condemnation of the terrorist violence perpetrated by 
the PKK in Turkish territory, in particular the attacks carried out over this last 
weekend’.36 At the same time the statement emphasised the importance of ‘the 
strengthening of the dialogue and cooperation between the Governments of 
Turkey and Iraq to address this problem’37 and called on ‘the Iraqi Government 
and the Kurdish Regional Government to ensure the respect for the Turkish 
border and guarantee that the Iraqi territory is not used for violent actions against 
Turkey’.38 Similar declarations were made by the US, the United Kingdom, 
France and other countries.39 These reactions were by and large inspired by fears 
that a Turkish intervention in northern Iraq would end the stability in the only 
non-violent part of Iraq by drawing Iraqi Kurdish fighters into the conflict.40 
This would not only jeopardise peace-building efforts in Iraq, but could also 
deteriorate regional security in the longer run. Despite these fears, states 
generally took a muted stance when Turkey eventually went ahead with the 
military option. A distinction can be made between the various protagonists. 

The US never explicitly endorsed the intervention, yet it certainly never 
condemned it. It consistently labelled the PKK a ‘common enemy’ and promised 
to step up efforts to combat the terrorist group, urging the Iraqi authorities to do 
the same.41 More concretely, the US actually aided Turkey by supplying 
actionable military intelligence about PKK whereabouts and by clearing northern 
Iraqi airspace to enable Turkish strikes.42 Arrangements hereto were apparently 

                                                 
 36 Presidency of the EU, ‘EU Presidency Statement on the Terrorist Attacks of the PKK in 

Turkey over the Weekend’ (Press Release, 22 October 2007) <http://www.eu2007.pt/UE/ 
vEN/Noticias_Documentos/Declaracoes_PESC/20071022PESCPKK.htm> at 23 September 
2008 (‘Statement on the Terrorist Attacks of the PKK’). 

 37 Ibid. 
 38 Ibid. 
 39 See, eg, Sean McCormack, US Department of State Spokesman, ‘PKK Attack against 

Turkey’ (Press Release, 21 October 2007) <http://www.state.gov/r/pa/prs/ps/2007/oct/ 
93757.htm> at 23 September 2008; Bernard Kouchner, Press Correspondent for the Minister 
of Foreign Affairs, France, ‘Tensions entre la Turquie et l’Iraq’ (Press Release, 21 October 
2007) <https://pastel.diplomatie.gouv.fr/editorial/actual/ael2/bulletin.asp?liste=20071022. 
html#Chapitre5> at 23 September 2008; David Miliband, Foreign Secretary of the UK, 
‘Miliband Condemns Attacks on Turkey–Iraq Border’ (Press Release, 23 October 2007) 
<http://www.fco.gov.uk/resources/en/press-release/2007/10/fco_hpnpr_211007_turkeyiraq> 
at 23 September 2008. See also Condoleezza Rice, US Secretary of State, and David 
Miliband, UK Secretary of State for Foreign and Commonwealth Affairs, ‘US–UK Joint 
Statement on PKK Terrorist Attack against Turkey: Calls on Iraqi, Kurdish Regional 
Governments to Take Steps to Halt PKK from Iraqi Territory’ (Joint Press Release, 22 
October 2007) <http://www.america.gov/st/texttrans-english/2007/October/2007102314062 
1eaifas0.725033.html> at 23 September 2008. 

 40 See, eg, Michael Evans, ‘Analysis: Invasion Would Be a Disaster’, Times Online (UK) 21 
October 2007 <http://www.timesonline.co.uk/tol/news/world/iraq/article2707317.ece> at 23 
September 2008; Edward P Joseph and Michael E O’Hanlon, ‘Resolving the Kurdish 
Dilemma’, The Wall Street Journal (New York, US) 2 November 2007, A12. 

 41 ‘US Labels Kurdish Group as Terrorist’, CNN (US) 11 January 2008 
<http://edition.cnn.com/2008/POLITICS/01/11/us.turkey/index.html> at 23 September 
2008; ‘US Pledge of Support against Kurdish Rebels’, above n 26, 48 265. 

 42 See, eg, ‘Offensive against PKK Positions in Northern Iraq’, above n 2, 48 316. 
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made during subsequent meetings in November 2007.43 Thus, on 2 November, 
US Secretary of State Rice visited Ankara.44 On 5 November, Prime Minister 
Erdogan met President Bush at the White House.45 On 20 November, further 
meetings were held between US Generals Petraeus and Cartwright, and General 
Saygun of the Turkish General Staff. During his first official visit to the US, on 8 
January, President Gül thanked the US for its support of the Turkish campaign.46 

When on 26 February, Turkey launched its large-scale ground campaign, 
advance warning was given to both Iraq and the US.47 On 28 February 2008, 
however, President Bush told a news conference that the Turks needed to ‘move 
quickly, achieve their objective and get out’.48 The same day, US Defence 
Secretary Gates declared that Turkey’s incursion ‘should be as short and 
precisely targeted as possible’.49 As mentioned earlier, Turkish ground troops 
were withdrawn the next day. This striking conjunction of circumstances 
obviously fuelled speculations that the withdrawal was a concession to American 
demands. Turkish authorities unsurprisingly denied rumours of foreign pressure 
and insisted that the operation was terminated because it had achieved its 
objectives.50 

Overall, the US attitude must be evaluated against three factors: the 
background of the deteriorating ‘strategic partnership’ with Turkey;51 Turkey’s 
strategic importance for the US presence in Iraq — consider for example the fact 
that 70 per cent of American logistics in Iraq went through Turkey;52 and the 
                                                 
 43 See ‘US Pledge of Support against Kurdish Rebels’, above n 26, 48 265. During these 

meetings, Turkey made clear that the time for action had come, but stressed that it preferred 
to consult with Washington before launching operations: Nico Hines, ‘Rice Promises US 
Intervention against PKK’, Times Online (UK) 2 November 2007 
<http://www.timesonline.co.uk/tol/news/world/europe/article2794678.ece> at 23 September 
2008; ‘Europe Again Warns against Turkish Intervention in Iraq’, Deutsche Welle 
(Germany) 22 October 2007 <http://www.dw-world.de/dw/article/0,2144,2834888, 
00.html> at 23 September 2008. 

 44 Hines, above n 43. 
 45 During the question and answer session with the press following the meeting, President 

Bush was asked what the US reaction would be to a Turkish operation into northern Iraq. 
President Bush answered evasively, stating that ‘it’s fine to speculate about what … may or 
may not happen’, and declaring that the US would help ‘to make sure that there is good 
enough intelligence so that we can help deal with a common problem’: White House, 
‘President Bush and Prime Minister Tayyip Erdogan Discuss Global War on Terror’ (Press 
Release, 5 November 2007) <http://www.whitehouse.gov/news/releases/2007/11/20071105 
–3.html> at 23 September 2008. 

 46 See ‘Further Action against Separatists’, above n 2, 48 374. 
 47 See ‘Ground Offensive against Separatists’, above n 3, 48 427. 
 48 ‘Turkey Must End Iraq Raid — Bush’, BBC News (UK) 28 February 2008 

<http://news.bbc.co.uk/2/hi/europe/7268345.stm> at 23 September 2008: ‘Bush dismissed 
suggestions that Turkey should be threatened with the removal of American intelligence 
co-operation’. See also Mark Parris, ‘US–Turkish Relations: How Firm a Foundation?’ 
(Speech delivered at the Economics Club, Memphis, US, 8 May 2008). 

 49 ‘Turkey Must End Iraq Raid — Bush’, above n 48. Both Turkish Prime Minister Erdogan 
and Defence Secretary Gonul insisted that operations would continue ‘as long as necessary’: 
‘Ground Offensive against Separatists’, above n 3, 48 427. 

 50 ‘Ground Offensive against Separatists’, above n 3, 48 427. 
 51 See, eg, Mark R Parris, Last Chance for US–Turkish Relations? (2008) Brookings 

Institution <http://www.brookings.edu/opinions/2007/1031_turkey_parris.aspx> at 23 
September 2008. Apart from the lack of action undertaken by US forces within Iraq against 
the PKK, Turks were furious about the attempt to pass a resolution on the ‘Armenian 
genocide’ in the US House of Representatives. 

 52 See Evans, above n 40. 
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US’ broader ‘war on terror’. In light of Turkey’s resoluteness, it appears that the 
US Administration thought it more appropriate to condone the operations, and 
even offer some support, while insisting that they should be limited in time and 
scope. In other words, instead of risking a direct collusion with its ally, the US 
opted for playing a mitigating role vis-à-vis Turkey. This appears to have 
generated the desired result both in terms of strengthening the Turkish–US 
relationship and increasing US approval ratings among Turkish citizens. On the 
other hand, Iraqi leaders were less amused with the American volte-face. On 18 
December 2007, for instance, KRG President Barzani cancelled a meeting with 
Secretary of State Rice in protest over the US’ role in the intervention.53 

The Iraqi authorities initially took a conciliatory attitude. After Turkey had 
initiated air raids in October, Iraqi President Talabani (a Kurd himself) and KRG 
President Barzani declared that PKK fighters had to leave the country.54 Iraqi 
officials undertook a number of diplomatic démarches and initiated several 
measures, such as ordering the closure of all PKK offices in the country and 
setting up extra checkpoints outside cities.55 At the same time, Talabani declared 
that Iraq would not hand over any Kurd to the Turkish authorities, and would not 
itself combat the PKK, while Barzani refused to recognise the PKK as a terrorist 
organisation.56 Tension mounted as Turkish aerial raids continued. Thus, in 
response to the large-scale raids of 16 December 2007, the Iraqi Government 
declared that it had neither been consulted nor informed about the offensive and 
lodged a formal complaint with Turkey.57 Barzani condemned the strikes as a 
violation of Iraqi sovereignty hindering political efforts to find a peaceful 
solution to the crisis.58 Again, when Iraq was informed of the commencement of 
the Turkish ground offensive in February 2008, the government strongly 
denounced the operation as a violation of Iraqi sovereignty and demanded that 
Turkey immediately withdraw from the region.59 Foreign Minister Zebari stated 
that even though the operation was conceived as a ‘limited military incursion 
into a remote, isolated and uninhabited region’, it could destabilise the region if 
it went on.60 He therefore urged that the operation should end ‘as soon as 
possible’.61 Barzani declared that Iraqi Kurds would not be a part of the conflict 

                                                 
 53 See ‘Offensive against PKK Positions in Northern Iraq’, above n 2, 48 316. 
 54 ‘Dozens Die in Turkey Border Clash’ BBC News (UK) 21 October 2007 

<http://news.bbc.co.uk/2/hi/europe/7055004.stm> at 23 September 2008. 
 55 See, eg, Ministry of Foreign Affairs, Republic of Iraq, ‘Foreign Minister Receives His 

Turkish Counterpart in Baghdad’ (Press Release, 23 October 2007), available from 
<http://www.mofa.gov.iq/english/news/display.aspx?NewsID=3847> at 23 September 2008; 
Ministry of Foreign Affairs, Republic of Iraq, ‘Steps Taken by Iraqi Government to Handle 
the Last Developments on the Iraqi–Turkish Borders’ (Press Release, 11 November 2007) 
<http://www.mofa.gov.iq/index.aspx> at 23 September 2008; Hines, above n 43; Report of 
the Secretary-General pursuant to Paragraph 6 of Resolution 1770 (2007), UN Doc 
S/2008/19 (14 January 2008) [17]. 

 56 Tulin Daloglu, ‘Kurdish Terror and the West: A Terrorist is a Terrorist, Plain and Simple’, 
The Washington Times (Washington DC, US) 30 October 2007, A17; ‘Europe Again Warns 
against Turkish Intervention in Iraq’, above n 43. 

 57 See ‘Offensive against PKK Positions in Northern Iraq’, above n 2, 48 316. 
 58 Ibid. 
 59 See ‘Ground Offensive against Separatists’, above n 3, 48 427. 
 60 ‘Iraq Warns Turkey over Incursion’, BBC News (UK) 23 February 2008 

<http://news.bbc.co.uk/2/hi/europe/7260478.stm> at 23 September 2008. 
 61 Ibid. 
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between the Turkish military and the PKK fighters, but simultaneously warned 
that ‘if the Turkish military targets any Kurdish civilian citizens or any civilian 
structures’, the KRG would order a large-scale resistance.62 As Turkish ground 
troops withdrew, Zebari told reporters ‘this [was] the right thing to do’ and 
suggested that the US had played an ‘instrumental’ role in pressing Turkey to 
leave.63 President Talabani welcomed the end of the offensive, stating that ‘this 
withdrawal indicate[d] the credibility of the Turkish government’s statements 
that the military operation [would be] limited and temporary’.64 In all, it appears 
that the US attitude left Iraqi authorities little option but to endure the Turkish 
intervention. Even though the Iraqi Government and the KRG formally 
condemned the major Turkish incursions, they generally took a 
non-confrontational approach, avoiding being dragged into the fighting and 
sustaining fairly positive relations with Turkey.65 

As mentioned earlier, the EU’s reaction was a mixture of sympathy and 
concern. After the PKK attack of 21 October, the European Commission sharply 
condemned the attacks and expressed understanding for Turkey’s need to protect 
its citizens.66 In a similar vein, an EU Presidency statement condemned the 
attacks. It stressed that:  

The international community … must support Turkey’s efforts to protect its 
population and fight terrorism, while respecting the Rule of Law, preserving the 
international and regional peace and stability and refraining from taking any 
disproportionate military action.67 

When aerial raids increased in December, another statement was issued, in which 
the EU expressed ‘concern’ over the military actions undertaken on Iraqi 
territory.68 The statement called on Turkey ‘to exercise restraint, to respect the 
territorial integrity of Iraq and refrain from taking any military action that could 
undermine regional peace and stability’. A third Presidency statement, following 
the launch of ‘Operation Sun’, recognised ‘Turkey’s need to protect its 
population from terrorism’, while again calling on Turkey ‘to refrain from taking 
any disproportionate military action and to respect Iraq’s territorial integrity’.69 It 
also called on Turkey ‘to limit its military activities to those which are absolutely 
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 66 See ‘Europe Again Warns against Turkish Intervention in Iraq’, above n 43. 
 67 Presidency of the EU, ‘Statement on the Terrorist Attacks of the PKK’, above n 36. 
 68 Presidency of the EU, ‘EU Presidency Statement on the Military Actions Undertaken by 
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2008. 
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necessary for achieving its main purpose — the protection of the Turkish 
population from terrorism’.70 

In sum, the EU essentially urged Turkey to seek a political solution and to 
avoid disproportionate military action. European countries did not regard 
military action as the best answer to PKK violence, but carefully refrained from 
formally condemning Turkey’s behaviour. Taking account of the EU’s critical 
and outspoken attitude vis-à-vis Turkish domestic politics in general, and its 
human rights policy in particular, this fairly mild and somewhat ambivalent 
approach is striking. In this regard, it is interesting to note that, in the midst of 
‘Operation Sun’, EU officials announced that the operation would not influence 
Turkey’s accession talks.71 

Other reactions from the international community were generally analogous to 
the EU approach. China expressed its hope that the relevant parties could 
‘properly resolve relevant issues through dialogue and consultation so as to 
maintain peace and stability in this region’.72 Japan called upon Iraq ‘to take 
appropriate measures to stop the terrorist activities of PKK members hiding in 
northern Iraq’, and urged Turkey ‘to exercise utmost self-restraint’.73 Russia 
called upon the concerned parties ‘to search for political ways of resolving the 
existing acute problems’, and warned that ‘[a] military escalation in conflict … 
[could] only lead to an exacerbation of the situation’.74 United Nations 
Secretary-General Ban Ki-moon repeatedly expressed concern about the 
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 72 Liu Jianchao, Foreign Ministry Spokesperson for the Embassy of the People’s Republic of 
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on 23 October 2007’ (Press Conference, 23 October 2007) <http://www.chinese-
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Party (PKK)’ (Press Statement, 22 October 2007) <http://www.mofa.go.jp/announce/ 
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Deputy Press Secretary for the Ministry of Foreign Affairs of Japan, ‘Statements on the 
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announce/press/2008/2/0226.html> at 23 September 2008. 
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Kamynin, Russian Ministry of Foreign Affairs Spokesman, ‘MFA Spokesman Mikhail 
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 Melbourne Journal of International Law [Vol 9 

intervention, urging for ‘utmost restraint’ and for respect of the border between 
the two countries, and stressing the need to protect civilian life.75 

III THE LEGALITY OF THE INTERVENTION 

A Legal Framework 

When turning to the legality of the Turkish intervention, a first striking aspect 
is the fact that, despite the magnitude of the operations, Turkey apparently felt 
little need to provide a clear legal basis for its conduct. President Gül in general 
terms referred to his country’s ‘readiness and right’ to intervene in northern 
Iraq.76 No formal justification was made public, nor was the Security Council 
informed. One of the more elaborate statements was delivered after the 
conclusion of ‘Operation Sun’, when Turkey submitted a note verbale to the 
Human Rights Council, declaring that: 

The counter-terrorism operation carried out … in northern Iraq was limited in 
scope, geography and duration. It targeted solely the PKK … terrorist presence in 
the region. Turkish military authorities took all possible measures to ensure the 
security of civilians and to avoid collateral damage. As a result, there has been no 
civilian casualty. Turkey remains a staunch advocate of the territorial integrity 
and sovereignty of Iraq.77 

Similarly, third countries remained remarkably vague and refrained from 
explicitly pronouncing on the operation’s lawfulness. A notable exception was 
the Iraqi Government, which regarded the ‘unilateral Turkish military action [as] 
… a violation of Iraq’s sovereignty’.78 Nonetheless, like other countries, Iraq 
made no attempt to bring the issue to the attention of the UN Security Council. 
On the one hand, this course of events contrasts with other major interventions 
which have taken place in recent years — for example, the US interventions in 
Afghanistan (2001) and Iraq (2003), or the Israeli intervention in Lebanon  
(2006) — where the intervening states went to great lengths to offer a (plausible 
or less plausible) legal justification, and which triggered lengthy debates within 
the UN Security Council. On the other hand, it mirrors the evasive approach 
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adopted by Turkey in relation to its prior incursions into northern Iraq 
throughout the 1990s.79 

The fact that Turkey’s actions largely escaped legal scrutiny, both from the 
international community as well as, it appears, from international lawyers, does 
not mean that they fall beyond the purview of international law. Like any other 
cross-border use of force, the Turkish intervention must be tested against the 
legal rules on inter-state recourse to force (the jus ad bellum) laid down in the 
UN Charter. In this regard, it must first be noted that the intervention did not 
enjoy the approval of the Iraqi authorities; Iraq formally protested against the 
incursions.80 A Turkish request to permit cross-border ‘hot pursuit’ operations to 
pursue retreating PKK fighters — which had reportedly been allowed or 
tolerated by Saddam Hussein before the 1991 Gulf War81 — was denied in 
September 2007.82 Hence, despite Turkish assurances that it was ‘committed to 
Iraq’s integrity’, the operations fell within the ambit of art 2(4) of the UN 
Charter, which contains a comprehensive prohibition on ‘the threat or use of 
force against the territorial integrity or political independence of any State, or in 
any other manner inconsistent with the purposes of the United Nations’.83 As is 
well-known, the UN Charter provides only two exceptions: either the use of 
force must be authorised by the UN Security Council under Chapter VII of the 
UN Charter (art 39 juncto art 42 of the UN Charter), or it must constitute an 
exercise of the inherent right of self-defence pursuant to art 51 of the UN 
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  The travaux préparatoires also indicate that art 2(4) was meant as an all-inclusive 
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no loopholes: (1945) 6 Documents of the United Nations Conference on International 
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Charter.84 Since Turkey’s intervention was not sanctioned by the Council, this 
leaves only the latter option. 

B The Turkish Intervention and the Right of Self-Defence 

1 Procedural Obligations 

Article 51 of the UN Charter provides:  
Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defence if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of 
this right of self-defence shall be immediately reported to the Security Council.  

Two further preconditions for the exercise of self-defence, namely the principles 
of necessity and proportionality, are not listed in art 51, but form part of 
customary international law.85 

To what extent does Turkey’s intervention meet the criteria of art 51, as 
interpreted and supplemented by customary international law?86 At the outset, 
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that, contrary to what some authors contend, nothing in the UN Charter’s travaux 
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Department of State, Foreign Relations of the United States: Diplomatic Papers (1945) 
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brief reference must be made to the more ‘procedural’ obligations incorporated 
in art 51. First, the so-called ‘until clause’ suspends the right of self-defence 
when the Security Council has taken ‘measures necessary to maintain 
international peace and security’. The precise scope of this obligation is, 
however, irrelevant for present purposes, since at no time did the Security 
Council adopt a resolution dealing with the PKK presence in northern Iraq or 
with the Turkish intervention itself.87 Second, it must be recalled that Turkey 
failed to report its actions to the Security Council. Most authors agree that this in 
itself does not make the intervention unlawful. Indeed, in light of the ICJ’s 
findings in the Nicaragua case,88 most scholars consider that the reporting 
requirement does not constitute a sine qua non for the application of the right to 
self-defence, but a separate, conventional obligation of a procedural nature, 
linked to the effective exercise of the Security Council’s powers.89 Like the 
Court, these scholars do concede that the duty to report carries an evidential 
impact, in the sense that a failure to comply may indicate that a state does not 
consider itself to be acting in self-defence. This approach appears to be 
supported by state practice.90 In sum, Turkey’s failure to report weakens its case 
for self-defence, but does not destroy it altogether. 

2 Gravity of the Attacks 

The requirement that an ‘armed attack’ has taken place, on the other hand, 
does constitute an integral part of the substantive right of self-defence.91 In casu, 
this raises two questions, one related to the ratione materiae perspective, the 
other to the ratione personae aspect. As regards the former, we need to establish 
whether the cross-border attacks carried out by PKK fighters were of sufficient 
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gravity to trigger the right of self-defence. Indeed, according to the ICJ, a 
distinction must be made between ‘the most grave forms of the use of force’ — 
that is, those constituting an ‘armed attack’ — and ‘other less grave forms’.92 
The Court thus introduces a de minimis threshold and adds that a ‘mere frontier 
incident’ does not activate art 51 of the UN Charter.93 The precise content of this 
‘minimal gravity’ is the subject of disagreement. Some scholars and judges set 
the bar for self-defence very high, by claiming that only massive attacks qualify 
as ‘armed attacks’ in the sense of art 51.94 Others argue that the de minimis 
threshold should not be set too high — some even suggest that any use of force 
may qualify as an armed attack — and that smaller attacks may also activate the 
right to undertake proportionate defensive action.95 More recent case law of the 
ICJ, while reaffirming that a gap exists between the ‘use of force’ and an ‘armed 
attack’, seems to discard the view that a large-scale attack is needed.96 
Furthermore, the ICJ seems to have endorsed the view that different attacks may 
be ‘taken cumulatively’ to determine whether self-defence is permitted.97 In a 
similar vein, recent state practice indicates that a relatively small-scale attack 
may sometimes trigger art 51. Thus, when in July 2006 Israel engaged in military 
operations against Lebanon in response to a Hezbollah attack on an Israeli border 
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(Judgment) [2002] ICJ Rep 303, 322–4. The relevant dicta indicate that the Court implicitly 
accepts that single cross-border incursions are not necessarily excluded from the scope of art 
51, and that single incursions may be ‘taken cumulatively’ to determine whether 
self-defence is lawful. This cautious approach starkly contrasts with the bold declaration of 
the Ethiopia–Eritrea Claims Commission that ‘[l]ocalized border encounters between small 
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Bellum: Ethiopia’s Claims 1-8 (Partial Award) Eritrea Ethiopia Claims Commission (19 
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Partial Award?’ (2006) 17 European Journal of International Law 699, 714–20. 
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patrol (resulting in the death of three Israeli soldiers and the capture of two 
others), the majority of the international community appeared to agree that Israel 
had been the victim of an ‘armed attack’ and could have recourse to self-defence 
(even if the disproportionate manner in which Israel exercised this right was 
widely condemned).98 

In the end, regardless of the precise gap between arts 2(4) and 51 of the UN 
Charter, the frequency of cross-border PKK attacks and the resulting death toll 
leave little doubt that Turkey was subject to ‘armed attacks’ in the material 
sense. These attacks were carried out deliberately, following careful preparation, 
and clearly fell beyond the label of ‘frontier incidents’.99 The attack that 
immediately preceded the Turkish cross-border operations was carried out by an 
estimated 150 PKK fighters that had entered Turkey from Iraqi Kurdistan, and 
resulted in the killing of 12 soldiers and the capture of eight others. Taking 
account of the preceding attacks, it may therefore be assumed that Turkey had 
been subject to attacks ‘producing serious consequences, epitomised by 
territorial intrusions, human casualties or considerable destruction of 
property’,100 and that, at least from a ratione materiae perspective, the ‘armed 
attack’ requirement was fulfilled. 

3 Self-Defence against Attacks by Non-State Actors: The Nicaragua Standard 

The most problematic aspect of the Turkish intervention concerns the ratione 
personae aspect of the armed attack requirement, or more precisely, the ongoing 
debate on the permissibility of self-defence against attacks by non-state actors. 
Indeed, the question arises as to what extent an attack carried out by a terrorist 
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Journal of International Law 265. 
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Platforms [2003] ICJ Rep 161, 191–2. 

 100 Dinstein, above n 83, 193. 
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organisation (in casu the PKK), sanctions a forceful incursion into the territory 
of a state whose authorities apparently did not participate in the attack (in casu 
Iraq). 

At the outset, it must be noted that art 51 of the UN Charter itself provides no 
indication as to whether an ‘armed attack’ must emanate from another state or 
not. Admittedly, self-defence was traditionally envisaged as a mechanism to 
allow states to ward off attacks by other states.101 At the same time, it was 
accepted that ‘armed attacks’ included not only attacks by states, but also certain 
attacks carried out by non-state actors, for which a state shared a certain degree 
of responsibility.102 The latter type is often described as ‘indirect military 
aggression’, as opposed to ‘direct’ military aggression, carried out by state 
agents. 

In an era of decolonisation — where ‘one man’s terrorist was another’s 
freedom fighter’ — the extent to which ‘indirect’ aggression permitted defensive 
action was extremely controversial. Throughout the year-long efforts to draft a 
Definition of Aggression under the auspices of the General Assembly, the scope 
and implications of ‘indirect aggression’ proved to be one of the main stumbling 
blocks between western and developing countries.103 In the end, a compromise 
was adopted through the insertion of art 3(g).104 According to that provision, 
‘aggression’ covers, inter alia, ‘[t]he sending by or on behalf of a State of armed 
bands, groups, irregulars or mercenaries, which carry out acts of armed force 
against another State … or its substantial involvement therein’.105 

Despite the fact that, strictly speaking, the Definition of Aggression merely 
defines the concept of an ‘act of aggression’ in the sense of art 39 of the UN 
Charter and ‘does not in any way diminish or enlarge’ the scope for lawful use 
of force,106 the ICJ in the Nicaragua case regarded art 3(g) as the customary 
standard defining the permissible scope of self-defence vis-à-vis ‘indirect armed 
aggression’.107 Although the Court refrained from providing an elaborate 
interpretation of the provision, it clarified that the assistance to rebels ‘in the 
form of the provision of weapons or logistical or other support’ fell beyond its 
scope and could not amount to an ‘armed attack’.108 This restrictive reading was 
heavily attacked by a considerable number of (mainly Anglo-Saxon) scholars, 
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 107 Nicaragua [1986] ICJ Rep 14, 195. 
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who regretted that the Court had in fact limited permissible self-defence against 
attacks by non-state actors to cases where these actors had actually been ‘sent’ 
by a state, thus denying any additional significance to the phrase ‘substantial 
involvement’ and leaving state victims of indirect armed aggression very little 
opportunity to protect themselves.109 Nonetheless, customary practice throughout 
this era offered little evidence contradicting the threshold established by the 
Court. Some states — Israel, Portugal and South Africa — occasionally tried to 
justify interventions in other countries by invoking a right of self-defence against 
attacks by non-state actors which enjoyed active or passive state support.110 
Their claims, however, were time and again denounced by a broad majority of 
the international community, and were on many occasions formally condemned 
by the Security Council.111 

The implication of the Court’s interpretation of art 3(g) of the Definition of 
Aggression is that self-defence against non-state attacks would by and large be 
confined to situations where the attacks are imputable to the ‘sending’ state. As 
the ILC Draft Articles on State Responsibility112 make clear, this leaves little 
room for manoeuvring.113 According to art 8 of the Draft Articles on State 
Responsibility, the conduct of a person or group of persons shall be considered 
an act of a state under international law if the person or group of persons is in 
fact acting on the instructions of, or under the direction or control of, that state in 
carrying out the conduct. Two scenarios can be distinguished. The first deals 
with a state giving specific instructions to individuals to perform a certain 
conduct (in casu to commit cross-border attacks). The second possibility is that 
the state exercises ‘effective control’ over the non-state actors in general.114 
Finally, art 11 of the Draft Articles on State Responsibility states that private 
conduct will be considered an act of a state, ‘if and to the extent that’ the state 
explicitly ‘acknowledges and adopts the conduct as its own’.115 

Neither of these situations is likely to materialise very easily. While active 
and passive state support to terrorist organisations and other armed groups 
regrettably constitutes a recurring phenomenon in international relations, the link 
between the state and the latter actors is unlikely to be so close as to amount to 
control over their activities. State support most often takes the form of training, 
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financial support, weapons supplies, intelligence-sharing, or the provision of a 
safe haven;116 in other words, assistance that would seem to be excluded from 
triggering art 51 in the ICJ’s view. Furthermore, states supporting non-state 
armed groups are in reality unlikely to explicitly endorse their attacks. The very 
essence of proxy warfare by means of non-state actors consists in its covert 
nature. 

In any case, it is clear that the PKK attacks cannot be imputed to Iraq’s 
federal or regional authorities. Rather than endorsing the attacks, Iraq denounced 
them. There is no evidence of active support of the PKK, let alone of Iraqi 
authorities giving instructions to PKK fighters. While the KRG displayed a 
degree of sympathy with the PKK,117 it cannot be said to have had ‘effective 
control’ over its activities. True, Iraqi authorities were undoubtedly aware of the 
presence of PKK fighters on Iraqi territory and failed to take appropriate actions. 
This is illustrated by the public refusal to extradite suspects to Turkey and by the 
long overdue closure of PKK offices. Iraq arguably committed a breach of 
international law by failing to act with due diligence to prevent PKK activities on 
its soil.118 Such internationally wrongful conduct, however, does not on its own 
activate the right of self-defence. Judging by the Nicaragua standard, one would 
have to conclude that Turkey’s intervention violated the prohibition on the use of 
force. 

4 Self-Defence against Attacks by Non-State Actors after September 11 

Our analysis does not end here. After the end of the Cold War, there have 
been a number of instances where states have undertaken cross-border military 
actions in response to attacks by non-state actors in situations falling below the 
threshold spelled out in Nicaragua. Intervening states have often escaped formal 
condemnation by the Security Council, and the reactions of third states have 
been mixed. As mentioned earlier, throughout the 1990s, Iran and Turkey 
regularly carried out cross-border interventions against Kurdish fighters 
operating from Iraq.119 In a similar vein, the US in 1998 carried out missile 
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attacks against targets in Afghanistan and Sudan in response to the al Qaeda 
bombings of the US embassies in Nairobi and Dar es Salaam.120 

Especially in the wake of the September 11 attacks, the discussion concerning 
self-defence against attacks by non-state actors has gained momentum. 
Immediately after the attacks, the Security Council adopted Resolution 1368, 
which explicitly ‘recognised’ the inherent right of self-defence in its preamble.121 
Both NATO and the Organization of American States (‘OAS’) invoked the right 
of collective self-defence.122 When the US actually launched Operation Enduring 
Freedom in October 2001, it relied on art 51 of the UN Charter and declared that 
‘[t]he attacks of 11 September 2001 … ha[d] been made possible by the decision 
of the Taliban regime to allow parts of Afghanistan that it controls to be used by 
[al Qaeda] as a base of operation’.123 A vast majority of UN Members expressed 
their support for the operation.124 

In subsequent years, a number of states have issued statements attesting to a 
broad right of self-defence against terrorist groups carrying out cross-border 
attacks, and/or have engaged in military operations against non-state armed 
groups abroad.125 The boldest language can be found in the controversial US 
National Security Strategy of 2002, which declares that the US ‘will make no 
distinction between terrorists and those who knowingly harbour or provide aid to 
them’.126 The document continues by stating that the US will not hesitate ‘to act 
alone, if necessary, to exercise [its] right of self-defence by acting pre-emptively 
against such terrorists’.127 Comparable statements have been made inter alia by 
Australia and Russia.128 Following the Bali bombing in 2002, which killed over 
80 Australian tourists, Prime Minister Howard announced that his country should 
have the right to attack terrorist groups or bases in neighbouring countries when 
there would be credible evidence that these groups were planning to attack 
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Australia or Australian citizens abroad.129 The same year, President Putin stated 
that Russia reserved the right to defend itself against attacks by pro-Chechen 
rebels operating from Georgia, threatening military action if the Georgian 
authorities failed to prevent incursions into Russia.130 In 2004, Rwanda invoked 
the failure of the Democratic Republic of Congo (‘DRC’) to prevent attacks by 
Hutu rebel groups as justification for military operations of the Rwandan army in 
Eastern Congo.131 Finally, in the summer of 2006, Israel engaged in a large-scale 
military intervention in Lebanon in response to a cross-border attack by 
Hezbollah.132 

Against this background, the Turkish intervention of 2007–08, combined with 
the condoning attitude of the international community, adds to the evidence in 
state practice of an evolution towards a more flexible of interpretation of 
self-defence in response to attacks by non-state actors which a state has been 
unwilling or unable to prevent. Thus, it is interesting to note that President Gül 
used language broadly similar to that of the US National Security Strategy and 
declared that Turkey would ‘not tolerate those who help and harbor terrorists’.133 
Furthermore, while most official state reactions remained rather vague as to the 
legal validity of the operation — acknowledging Turkey’s need to protect its 
citizens as well as emphasising the need to respect Iraq’s territorial integrity — 
some states did more explicitly recognise that Turkey had the ‘right to defend’ 
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itself.134 On 3 March 2008, for example, the Dutch Foreign Minister replied as 
follows to a parliamentary question regarding the legality of ‘Operation Sun’:  

On the basis of the information presently available, it seems justifiable that the 
Turkish military actions do not violate international law. This mainly concerns the 
question whether Turkey acted in accordance with the right of self-defence 
enshrined in Article 51 of the UN Charter. As it is established that Kurdish 
attacks from Iraq have taken place on Turkish territory, and since the UN Security 
Council has not yet taken any measures against these attacks, Turkey can invoke 
the right of self-defence. An important condition for this is amongst others that 
the measures taken correspond to the demands of necessity and proportionality.135 

How has the ICJ reacted to evolutions in state practice after September 11?136 
First, in the Israeli Wall advisory opinion,137 the Court recalled that ‘[a]rticle 51 
of the Charter … recognises the existence of an inherent right of self-defence in 
the case of armed attack by one State against another State’.138 One year later, in 
the Armed Activities case, the Court rejected Uganda’s self-defence claim on the 
grounds that it had not shown that the alleged attacks emanated from ‘armed 
bands or irregulars sent by the DRC or on behalf of the DRC, within the sense of 
Article 3 (g) of … the definition of aggression’.139 These dicta seem to indicate 
that the Court sticks to the restrictive threshold spelled out in Nicaragua and 
essentially regards imputability to the state as a precondition for self-defence 
(interestingly, the phrase ‘substantial involvement’ is left out). On the other 
hand, in Israeli Wall, the Court noted that the attacks to which Israel referred 
emanated from within Israeli (occupied) territory. For this reason, ‘Israel could 
not in any event invoke [Security Council Resolution 1368 (2001) and 
Resolution 1373 (2001)] in support of its claim to be exercising a right of  
self-defence’.140 By referring to the two Resolutions that recognised the right of 
self-defence in the aftermath of the September 11 attacks, the Court may a 
contrario have left open the possibility of a broader right of self-defence in 
response to international terrorist attacks. This, however, remains a matter of 
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speculation;141 the precise contribution of these Resolutions is left unanswered. 
In all, the Court has offered little guidance as to the impact of recent state 
practice on the scope of self-defence. The authority of the Court’s findings in 
Armed Activities and Israeli Wall is moreover undermined by the considerable 
number of dissenting and separate opinions in which individual judges have 
criticised the Court’s restrictive stance.142 

Legal scholarship remains divided. Some authors, relying mainly on ICJ case 
law, uphold the view that self-defence requires that attacks can be attributed to a 
state.143 This view, however, seems to ignore recent developments in state 
practice and the growing recognition that this threshold leaves states insufficient 
protection against attacks by non-state actors. Such a gap between the ‘law in 
practice’ and the ‘law in the books’ seems untenable. A second group of authors 
conversely regard Security Council Resolutions 1368 and 1373 as a blank cheque 
allowing self-defence against all attacks by non-state actors.144 Against this, it 
must be cautioned that the precedential value of the aforementioned resolutions 
remains at best unclear.145 States resorting to self-defence against attacks by 
non-state actors have virtually always appealed to some sort of link with the 
territorial state, be it active support (for example, Afghanistan (2001)), or the 
inability to take action (for example, Rwanda (2004) and Lebanon (2006)).146 
Moreover, some recent invocations of self-defence against non-state actors 
received a mixed or even negative reaction at the international level. Thus, in 
2004, the Security Council demanded that Rwanda withdraw without delay any 
forces it might have in Congolese territory, even though it stopped short of a 
formal condemnation.147 More recently, in 2008 Colombian planes attacked a 
Revolutionary Armed Forces of Colombia (‘FARC’) guerrilla camp two 
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kilometres inside Ecuadorian territory, in what was justified as a ‘legitimate 
exercise of self-defence’.148 While the US appeared to approve the operation, 
many Latin-American countries in fact denounced it, and the OAS formally 
condemned it as ‘a violation of the sovereignty and territorial integrity of 
Ecuador and of principles of international law’.149 More generally, one may 
wonder whether permitting self-defence against all attacks of non-state actors, 
regardless of state involvement, would not entail a risk of abuse, by allowing 
states to claim self-defence as a pretext for intervening in the domestic affairs of 
another state. 

In light of these considerations, the present author feels more sympathy for a 
middle road, based on a more flexible standard of state involvement. The key 
question, however, is: what threshold can be distilled from state practice? A brief 
comparison of the three main instances of recent practice illustrates the difficulty 
of this endeavour. First, as regards the US intervention in Afghanistan in 2001, it 
is clear that close links existed between al Qaeda and the Taliban regime: the 
latter not only willingly provided the terrorist organisation with a safe haven but 
also offered considerable logistical support.150 The same cannot be said for the 
position of Hezbollah within the Lebanese State. Indeed, at the time of the Israeli 
intervention in 2006, most states agreed that the Lebanese Government was 
simply unable to take action against the well-trained and well-organised 
Hezbollah militants and infrastructure in (mainly) southern Lebanon.151 Finally, 
the Turkey–PKK conflict lies somewhere in between. While there is no credible 
evidence of Iraqi authorities providing active support to PKK fighters in northern 
Iraq, it cannot be maintained that Iraq was unable to take action against the PKK 
presence in its territory. It may be recalled, for instance, that the PUK and KDP 
in the mid-1990s did cooperate with Turkey in fighting the PKK. Moreover, the 
explicit refusal of Iraqi authorities in 2007 to combat PKK fighters or to extradite 
suspects to Turkey, illustrates that they were not unable, but rather unwilling, to 
chase the PKK from its safe haven.152 
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What lessons can be drawn from this? It appears that the only common 
denominator is the fact that in each case defensive action was undertaken against 
the territory of a state in which the non-state group had established a safe haven 
and from which attacks were being launched and/or prepared. Yet, taking 
account of comparable interventions which met with more negative reactions and 
of the fairly recent nature of these developments, it is arguably premature to 
regard this as the new threshold. Elsewhere, the present author has suggested, 
first, that art 3(g) of the Definition of Aggression ought to be interpreted more 
flexibly by applying a broader ‘aiding and abetting’ test; and second, that art 9 of 
the ILC Draft Articles on State Responsibility may allow for the recourse to 
self-defence in exceptional situations of state failure whereby a non-state armed 
group has in fact replaced governmental authority.153 Others argue that the focus 
on state involvement in the armed attack is no longer warranted and that one 
should simply attempt to readjust the necessity and proportionality criteria to 
meet the challenges of non-state attacks.154 

In the end, the Turkish intervention in northern Iraq adds to the evidence in 
state practice supporting a more flexible construction of self-defence against 
attacks by non-state actors. Unfortunately, the lack of explicit legal justification 
and the generally muted reactions of third states make it difficult to identify the 
opinio juris implicit in the Turkish precedent and may also indicate that states 
feel uncomfortable about setting new precedents. Hence, the case under 
consideration does not reduce the existing legal uncertainty, but adds to it. 
Pending clarification of this aspect of customary international law — whether by 
the ICJ, state practice or a growing consensus in legal scholarship — it is clear 
that the application of the principles of necessity and proportionality is of 
paramount importance. This is illustrated by the fact that, both in the cases of 
Israel–Lebanon (2006) and Turkey–Iraq (2007–08), the attention of the 
international community focused by and large on these twin conditions. 

5 Necessity and Proportionality 

The principles of necessity and proportionality are not mentioned in art 51 of 
the UN Charter, but are firmly established as part of customary international law, 
as was repeatedly recognised by the ICJ.155 Both standards essentially require 
that measures of self-defence should be geared towards the halting or repelling of 
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an armed attack and should not exceed this goal.156 Otherwise, the action 
undertaken will involve a punitive or retaliatory character and will be qualified 
as an unlawful reprisal, rather than as lawful self-defence.157 

In concreto, a first component of the necessity criterion concerns the 
requirement that peaceful means of dispute resolution have reasonably been 
exhausted or would clearly be futile.158 While the ‘last resort’ criterion is 
generally accorded little attention after an armed attack has actually taken 
place,159 it could be argued that it has a more significant role to play in assessing 
self-defence against attacks by non-state actors. In such situations it may be 
expected that the victim state should first request the other state to take action 
against the non-state actors on its soil, before engaging in forceful action on the 
latter’s territory. This view seems to be supported by third states’ insistence that 
Turkey and Iraq should engage in a constructive dialogue and that Iraq should 
take appropriate measures against the PKK. In any case, Turkey seems to have 
complied reasonably well with this condition. It repeatedly engaged in 
discussions with Iraqi officials and warned of military action if no measures were 
taken. In light of the continuation of attacks following the security arrangement 
agreed on 28 September 2007160 and the persistent reluctance of Iraqi authorities 
to take effective action, one might indeed conclude that Turkey’s intervention 
was a ‘last resort’. 

The second component of the necessity criterion is the requirement that there 
should be a close proximity in time between the start of the ‘armed attack(s)’ and 
the response in self-defence.161 Again, the ‘immediacy’ requirement does not 
seem to pose insurmountable problems. Turkey’s initial aerial raids and 
commando incursions immediately followed the PKK attack of 21 October. 
Moreover, even if one would object that the main ground offensive only began in 
late February, it must be conceded that the criterion allows for a degree of 
flexibility162 — especially when self-defence is used in response to a continuing 
series of attacks, rather than against an isolated attack.163 The victim state must 
be given the time to take the necessary preparations in terms of troop 
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deployment, collecting intelligence, or exhaustion of peaceful means.164 In light 
hereof, it may reasonably be assumed that the Turkish intervention was not a 
punitive expedition against Iraq, but rather a genuine defensive action aimed at 
the prevention of future PKK attacks. 

Closely related to the necessity criterion is the requirement that the exercise of 
self-defence be proportionate to the exigencies of the concrete case. Without 
entering into a detailed analysis of relevant state practice, a number of variables 
can be spelled out.165 The most important aspect concerns the material scope and 
gravity of the defensive action as compared to the initial attack(s): the defending 
state should use no more force — in terms of relative casualties and damage 
caused, weapons used and number of troops deployed — than is reasonably 
necessary to repel the attack(s). The geographical scope of the defensive action 
also matters: forceful actions should be confined to the area of the attack(s) that 
they are designed to repel.166 Following the Argentinean conquest of the 
Falklands in 1982, for instance, it was argued that a large-scale British operation 
against the Argentinean mainland would have constituted a disproportionate 
escalation of the situation.167 Proportionality also presupposes that the duration 
of the defensive action does not exceed what is necessary to deal effectively with 
the armed attack(s).168 A final factor concerns the range of targets.169 The 
exercise of self-defence must indeed be directed against the source of the armed 
attack. In the context of defensive action against non-state actors, the implication 
is that the action should in principle be directed solely against the latter, and not 
against the infrastructure or the military of the state on whose territory the action 
takes place. Closely related to this is the requirement that defensive action does 
not produce disproportionate ‘collateral damage’ among the civilian population 
and that civilians and civilian infrastructure are not directly targeted. While this 
is strictly speaking an issue of international humanitarian law (which must be 
respected when having recourse to self-defence),170 it is often raised in the wider 
proportionality assessment. In any case, practice illustrates that defensive actions 
resulting in many civilian casualties (for example, the Israeli intervention in 
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Lebanon) have evoked strong negative reactions from the international 
community. 

As mentioned before, following the events of October 2007, many states 
urged Turkey to show restraint and to refrain from taking disproportionate 
military action.171 In particular, it was stressed that the Turkish intervention 
should not endanger Iraqi civilians.172 After the commencement of ‘Operation 
Sun’, the US and Iraq moreover emphasised that the operation ought to be of 
limited duration and had to be precisely targeted.173 How did the Turkish 
intervention live up to these demands (and its own promises)?174 In general, the 
balance appears positive. The operation was directed against PKK hideouts in 
northern Iraq and does not seem to have exceeded this objective.175 It was not 
used as a cover for harming the infrastructure or military capacities of the Iraqi 
Kurds as some had feared.176 The civilian population and infrastructure was kept 
out of harm’s way. There were no reports of attacks resulting in large numbers of 
civilian casualties.177 Apart from Iraqi complaints that a few bridges had been 
destroyed,178 there were no significant excesses. Of course, the magnitude of the 
Turkish intervention — the large-scale deployment of ground troops and the 
repeated use of aerial raids — exceeded the absolute gravity of attacks by PKK 
fighters. In this context, the condoning posture of third states supports the view 
that, when defensive action is undertaken against a continuous series of attacks, 
the proportionality assessment must not start from a purely quantitative 
comparison of the amount of force used in the armed attacks and in self-defence. 
It then includes a functional or qualitative element, in the sense that the defensive 
action may exceed the gravity of the initial attacks if and to the extent that this is 
necessary to prevent further attacks.179 Interestingly, a number of states 
explicitly took the view that the Turkish actions were not disproportionate. On 
21 February 2008, the Belgian Foreign Minister agreed that ‘[the Turkish] attack 
was precisely targeted and aimed only at PKK targets, without harming the 
population of northern Iraq or local factions’.180 In a similar vein, the Dutch 
Foreign Minister accepted that ‘the Turkish actions appear to be restricted to 
specific actions against PKK targets in the border area of northern Iraq’.181 Even 
Iraqi President Talabani conceded that the withdrawal of Turkish ground troops 
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‘indicate[d] the credibility of the Turkish government’s statements that the 
military operation [would] be limited and temporary’.182 In the end, the Turkish 
intervention poses few problems in terms of proportionality. Arguably, the only 
notable exception concerns the duration of the operation. Indeed, while it was 
earlier suggested that the launching of ‘Operation Sun’ several months after the 
October attacks did not necessarily violate the ‘immediacy’ requirement, it could 
be argued that, absent new cross-border PKK attacks, the continuation of Turkish 
air raids after the completion of the ground operation in February 2008 exceeded 
the proportionate duration of permissible self-defence.183 

IV CONCLUDING REMARKS 

The Turkish military intervention in northern Iraq in 2007–08 is illustrative of 
an increasing trend of incursions into neighbouring states’ territory aimed at the 
prevention of cross-border attacks by terrorist groups or other non-state actors. 
Manifestations of this trend have been numerous, as is illustrated by recent 
conflicts between Colombia and Ecuador,184 Israel and Lebanon,185 Russia and 
Georgia,186 Afghanistan and Pakistan,187 or the US and Pakistan.188 The 
traditional boundaries of the right to self-defence, as interpreted by the ICJ, are 
ill-equipped to deal with these situations. The precise extent to which recent state 
practice has broadened these parameters, however, remains the subject of 
considerable legal uncertainty and awaits clarification by the ICJ, legal 
scholarship, or — preferably — states themselves. In the meantime, compliance 
with the necessity and proportionality criteria remains of pivotal importance. In 
light of the foregoing, a conclusive ruling on the legality of Turkey’s conduct is 
difficult to make. However, at least from the perspective of the necessity and 
proportionality requirements, it could be argued that — in marked contrast to the 
Israeli intervention in Lebanon in 2006189 — Turkey exercised considerable 
restraint. 

Whatever the outcome of the ongoing shift in customary practice, one should 
caution against an overly permissive right of self-defence against non-state 
actors. Indeed, a proliferation of interventions of this kind may result in a 
substantial deterioration of regional stability in many parts of the globe. Political 
dialogue and cooperation between neighbouring states, therefore, remains the 
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proper channel to address non-state cross-border attacks. More generally, as the 
case of the PKK illustrates, military actions against non-state groups may (in 
part) generate only a placebo effect. Thus, while the Turkish intervention 
arguably resulted in a weakening of the PKK’s infrastructure and logistical base, 
all actors agree that the only way to effectively deal with Kurdish separatist 
violence in the longer run is by addressing the root causes at the Turkish 
domestic level.190 This presupposes the adoption of far-reaching concessions 
regarding the Turkish Kurds’ cultural rights, a greater tolerance vis-à-vis Kurdish 
political participation in Ankara, as well as a comprehensive effort to address the 
economic underdevelopment of the Kurdish regions in south-eastern Turkey. 
Both the EU and the US can play a positive role in urging Turkey to take 
appropriate measures and in fostering a political dialogue between Turkish and 
Iraqi authorities. 
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