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I

INTRODUCTION

Australian unions have recently begun a new phase of activism: they are utilising their
power as shareholders in order to pursue employee interests. Since the well-documented
campaign initiated by the Construction Forestry Mining and Energy Union at Rio Tinto’s
annual general meeting in 2000, unions have become increasingly willing to utilise various
provisions contained in the Corporations Act to gain access to the company board and a new
forum for addressing employee interests. The most common method of activism by unionshareholders has been the use of the ‘100-member rule’ to put resolutions forward at a
company’s annual general meeting (AGM).1 Other methods have included lobbying
shareholders to support ‘vote no’ campaigns relating to resolutions proposed by directors at
AGMs,2 posing questions at AGMs in order to highlight particular employee issues,3 and,
less commonly, calling extraordinary general meetings.4

At first glance, it appears that union shareholder activism in Australia is ineffective – no
resolution put forward by a union has been passed at a company’s AGM and ‘vote no’
campaigns against board resolutions have failed to garner significant support of other
shareholders, thus leading some critics to dismiss its significance.5 However, when a broader
analysis is applied, the effectiveness of union shareholder activism can be seen to be
significant, particularly where it is used by unions as part of a wider campaign strategy. By
placing matters on the board’s agenda and opening a dialogue between the board and unions,
targeted matters, from traditional corporate governance issues, to traditional employment
issues, such as staff lay-offs and lack of adherence to labour rights, are opened up for
scrutiny by other shareholders, the media and the wider public. This has the potential to
facilitate action on the part of the board to resolve issues raised by unions, particularly where
1

Pursuant to s.249N Corporations Act 2001.
This method is made possible by s.249O(2) Corporations Act 2001, which allows shareholders the right to
have information, relating to, inter alia, resolutions, distributed to all members, and ss.249X-Z and ss.250A-D,
relating to proxy voting.
3
Pursuant to s.250S Corporations Act 2001.
4
Pursuant to s.249D Corporations Act 2001.
5
See e.g. Sue Boland, ‘Can ‘Shareholder Activism’ Change Society?’ in Green Left Weekly (2000), available at
<www.greenleft.org.au/back/2000/424/424p15.htm>
2
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some support of institutional investors is attained. It may also have the effect of influencing
the future conduct of the board of directors, in their relationship with unions.

Concern has been expressed over the desirability and appropriateness of union shareholder
activism: is the AGM an appropriate forum in which to pursue employee interests? Is the
position of shareholder an appropriate role to pursue these interests? Criticism of union
shareholder activism has sometimes assumed a fundamental conflict between shareholder
and employee interests, and raises broader questions about the nature and purpose of the
corporation and whose interests it should legitimately pursue. Should the company’s sole
focus be on the economic interests of the shareholders, or should the company attempt to
balance the interests of all of its stakeholders, including employees?6 Where employee
interests are constructed as being in opposition to profit maximisation, there is a conflict with
traditional shareholder primacy theories of the corporation and notions of shareholder value.
However, the conflict between employee and shareholder interests, as it relates to union
shareholder activism, cannot be assumed without proper analysis. Some union shareholder
campaigns in Australia have involved an alignment of employee and shareholder interests, as
they focus on traditional corporate governance matters such as non-performance based
executive remuneration and independence of board members. It can be argued that, as both
employees and shareholders have a legitimate interest in the long-term economic well-being
of the company, their interests are aligned.

However, unions have not confined their shareholder campaigns solely to corporate
governance issues, but have also pursued interests which may be seen as being inimical, or at
the least, irrelevant, to shareholder interests. For example, unions have launched campaigns
aimed at halting job cuts and increasing employee entitlements. Unions have attempted to
promote these traditional objectives as matters of concern to shareholders, and have couched
the campaigns in the discourse of long-term corporate economic wellbeing – a company with
good labour standards and practices will be more productive, better able to manage risk and
6

These questions reflect the divergence of the ‘shareholder primacy theory’ and the ‘stakeholder theory’ of the
corporation: see Richard Mitchell, Anthony O’Donnell and Ian Ramsay, Shareholder Value and Employee
Interests: Intersections of Corporate Governance, Corporate Law and Labour Law, Research Report, 8,
available at Centre for Corporate Law and Securities Regulation, University of Melbourne
<http://cclsr.law.unimelb.edu.au/news/>
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more attractive to investors, particularly given the recent rise of ‘ethical investment’ practices
in Australia.7 On the other hand, it may be argued that the interests of the shareholder whose
sole concern is in securing maximum economic returns, and the interests of the employee in
securing favourable working conditions, represent an inherent and irreconcilable conflict.

The contentious nature of union shareholder activism points to the need for an examination
of the effectiveness, desirability and appropriateness of shareholder activist practices by
unions in Australia. This paper first examines the development of union shareholder
activism in Australia through a series of recent case studies in which Australian unions have
utilised their role as shareholders to pursue employee interests. Also, the role of
superannuation funds in Australian union shareholder activism is considered. Some of the
information in this part of the paper has been obtained from interviews conducted with
representatives of several unions, a major institutional investment fund manager, an
investment advisory service and a corporate counsel.

Second, the legal basis for such practices is examined, by surveying relevant provisions of
the Corporations Act. Next, union shareholder activism in the United States is analysed in
order to highlight the effectiveness of aligning pension fund activism with union activism,
which has been a significant and sustained development in the United States. Also,
developments in the United Kingdom and Canada are outlined. Lastly, the objectives,
methods, effectiveness and desirability of union shareholder activism are examined, through
an analysis of the Australian case studies presented in this paper.

7

See generally, Environics International Ltd, The Prince of Wales Business Leaders Forum and The
Conference Board, The Millennium Poll on Corporate Social Responsibility: Executive Briefing (1999)
available at <http://www.environics.net/eil/millennium/MPExecBrief.pdf >; David Birch, The Shareholders’
Project: Shareholder-Corporate Relations in Australia: Some New Economics, Corporate Citizenship and
Sustainable Capitalism Perspectives (2001), and Ethical Investment Association, in Business Council of
Australia, Company and Shareholder Dialogue: Fresh Approaches to Communication Between Companies and
Their Shareholders (2003) 15: “The level of socially responsible investment has doubled between 2001 and
2003, to at least $21.3 billion at 30 June 2003.”
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II

DEVELOPMENT AND FORMS OF UNION SHAREHOLDER ACTIVISM IN
AUSTRALIA

The use of shareholder rights and powers by unions as a strategy is a recent phenomenon in
Australia, with the first union shareholder campaign launched against Rio Tinto in 2000.
However, this campaign followed earlier cases of shareholder activism initiated by
environmental groups, which “pioneered the shareholder activism now being embraced by
trade unions.”8

A

Early Developments: Environmental Shareholder Activism

In September 1999, the Australian Wilderness Society led an alliance of shareholders known
as Wesfarmers Investors and Shareholders for the Environment (WISE), in petitioning the
board of Wesfarmers Ltd to hold an extraordinary general meeting (EGM).9 WISE
shareholders held 166 shares, or 0.005 per cent of Wesfarmer’s 268 million voting shares.10
Pursuant to the Corporations Law as it then provided,11 WISE required only 100 shares in
order to request the EGM. The purpose of the EGM was to prevent Bunnings Forest
Products Ltd, a wholly-owned subsidiary of Wesfarmers, from conducting logging in
Western Australia’s old-growth forests.12 According to the Wilderness Society’s campaign
manager, the resolutions dealt with “economic issues, such as the disclosure of profits
derived from woodchipping operations, as well as environmental issues such as the
contracting of an independent zoologist to investigate the effect of logging upon animals, and
social issues such as the transferral of ownership of company houses…to Bunnings mill
workers.”13 Prior to the EGM, the Wilderness Society distributed information about the
logging practices of Bunnings to Wesfarmer’s shareholders, encouraging them to vote for the

8

Stephen Long, ‘Going for Rio: The Union That Took on a Company’ Financial Review Weekend Edition, 6
May 2000, 31.
9
The Wilderness Society, ‘WISE Move on Wesfarmers’ Forest Policies’, 2 September 1999, available at
<www.wilderness.org.au/campaigns/corporate/bunnings/199990902_mr/>
10
Harry Perkins, Chair, Wesfarmers Ltd, ‘Notice of Extraordinary General Meeting’, 25 July 1999. Available
at <wfcm.vivid.global.net.au/uploads/pdfs/EGMNOM.pdf>
11
The relevant section in the current Corporations Act 2001 is s.249D(1), which provides that a general
meeting can be requisitioned by either:
(a) shareholders entitled to at least 5% of the total voting rights in the company; or
(b) 100 shareholders who are entitled to vote at a general meeting.
12
The Wilderness Society, above n 9.
13
Ibid. For full text of the proposed resolutions, see Harry Perkins, above n 10.
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resolutions put forward by WISE.14 The resolutions were not passed, with 98 per cent of
shareholders voting against them.15

A month after Wesfarmer’s EGM, North Ethical Shareholders Group, a group of North Ltd
shareholders holding 122 voting shares, requisitioned an EGM in order to put forward
resolutions aimed at halting mining by its subsidiary, ERA, at the Jabiluka uranium mine.16
After negotiations following some litigation, the shareholders and North Ltd agreed to the
EGM being held on the same day as the company’s AGM.17 The resolutions received only
around 6 per cent of votes. However, according to a representative of the Australian
Conservation Foundation, this was quite significant, as it meant that some institutional
investors had voted for the resolutions.18 The 100-member rule, as it relates to requisitioning
EGMs has been controversial, and attempts have been made by the Government to reform
s.249D.19 One suggestion for reforming the section has been to repeal the 100 member
numerical requirement for requisitioning an EGM, while retaining the 5% test.20 This would
effectively prevent many unions and other groups from using this strategy, particularly in
larger companies, as it would require the acquisition of a substantial number of shares.21

B

Unions as Shareholder Activists: Case Studies

Case studies of union shareholder activism in Australia are now outlined, in order to examine
the particular goals and strategies of unions, as well as the perceived impacts of these
shareholder campaigns.
14

The Wilderness Society, ‘Wesfarmers Blind to Community Outrage’, 8 July 1998, available at
<www.wilderness.org.au/campaigns/corporate/bunnings/199980708_mr/>
15
Keith Kessell, Manager, Corporate Affairs, Wesfarmers Ltd, ‘Wesfarmers Shareholders Reject EGM
Motions’, 2 September 1999, available at <www1.wesfarmers.com.au/company.asp?ID=382>
16
Stephen Long, above n 8, 31.
17
Mark Tapely, Parliament of Australia, Research Note 18 2001-02: How Many Shareholders Should it Take
to Call a Meeting?, 12 February 2002, available at <www.aph.gov.au/library/pubs/rn/2001-02/02rn18.htm>
18
Stephen Long, above n 8, 31.
19
See Tapley, above n 17.
20
Ibid: e.g. in April 2000, the Government attempted unsuccessfully to pass a regulation to this effect. The
Corporations Amendment Bill (No 2) 2005 contains a provision that abolishes the 100 member test for
requisitioning an EGM while retaining the 5% test (ie, members with at least 5% of the votes that may be cast at
a general meeting may require the directors to hold an EGM).
21
For example, a 5% total shareholding in Wesfarmers in 2001 was $13.4 million –see Huntleys’ Shareholder:
The Handbook of Australia’s Largest Public Companies, (2001) 20th ed, extracted in Mark Tapely, above n 17,
2.
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1.

The CFMEU’s Campaign at the Rio Tinto 2000 AGM

Perhaps drawing upon the experience of union shareholder activism in the United States,22
as well as the earlier environmental shareholder activism, the first union shareholder activist
campaign in Australia was the use, by the Construction Forestry Mining and Energy Union
(CFMEU) of the former Corporations Law to put two resolutions forward at Rio Tinto’s
AGM in 2000.23 The Rio Tinto union shareholder campaign arose out of a wider long-term
dispute between the company and the CFMEU.24 According to Peter Colley, National
Research Director of the CFMEU and architect of the shareholder campaign, this wider
dispute with Rio Tinto began in 1993.25 At that time, Rio Tinto was engaged in an
“aggressive de-unionisation policy”26 across Australia, and there had been a “very long series
of disputes.”27 According to Stephen Creese, General Counsel at Rio Tinto, the disputes were
more localised and involved particular sites in the Hunter Valley and Queensland, at which a
low level of productivity was identified.28 Rio Tinto sought to impose direct contracts with
employees, rather than have a process of collective bargaining.29 Fred Higgs, then General
Secretary of the International Federation of Chemical, Energy, Mine and General Workers’
Unions (ICEM), stated that Rio Tinto viewed trade unions as “third parties that had no role in
the workplace.”30 Following Federal and High Court litigation, picketing and strikes at sites
in Australia, including picketing outside Rio Tinto’s 1996 AGM,31 the CFMEU tactics grew
“more sophisticated.”32

22

Stewart J. Schwab and Randall S. Thomas, ‘Realigning Corporate Governance: Shareholder Activism by
Labor Unions’ (1998) 6 Michigan Law Review 1019, 1041.
23
The Corporations Law has since been replaced by the Corporations Act 2001, of which s.249N is now the
relevant provision relating to member-proposed resolutions at a company’s AGM.
24
Interview with Peter Colley, National Research Director, CFMEU, 20 October 2004; interview with Stephen
Creese, Corporate Counsel, Rio Tinto, 25 November 2004. See also Rio Tinto, ‘Response by Sir Robert
Wilson, Rio Tinto Chairman, to Requisitioned Resolutions’, Annual General Meeting, 24 May 2000, Brisbane.
25
Interview with Peter Colley, above n 24; Australian Broadcasting Corporation, ‘Trade Union Shareholder
Activists,’ Transcript of Interview: Elizabeth Jackson, Stephen Long, Joy Buckland and Peter Colley, 22
November 2003, available at <www.abc.net.au/rn/talks/8.30/busrpt/stories/s996522.htm>
26
Interview with Peter Colley, above n 24.
27
Australian Broadcasting Corporation, above n 25, 2.
28
Interview with Stephen Creese, above n 24.
29
Ibid.
30
ICEM, ‘Unions Announce ‘Progress’ With Rio Tinto: ICEM
Update No. 86/2000’, October 2000, available at <www.icem.org/update/upd2000/upd00-86.html>
31
John Arbouw, ‘The New Face of Shareholder Activism’, Company Director, April 2000, 10.
32
Interview with Stephen Creese, above n 24.
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After the failings of more traditional union methods, the CFMEU decided to explore nontraditional forms of union activism.33 According to Peter Colley, Rio Tinto began budgeting
for six strike months per year, and their “unlimited legal budget” had prolonged the dispute
indefinitely,34 thus insulating Rio Tinto from more traditional means of union activism. Peter
Colley asserts that the rationale for the CFMEU shareholder campaign was tied directly to
the broader context of its dispute with Rio Tinto and the stand-still this dispute had reached:
Unions had been in a major dispute with Rio Tinto dating back to 1993, when they began engaging in
an aggressive de-unionisation campaign across all their sites in Australia. There’s been a very longrunning series of disputes. The shareholder campaign was basically a development from that. And the
fundamental rationale was that we had been negotiating with management, but having to go through a
phalanx of lawyers and HR specialists, and weren’t getting anywhere with management. So it’s a
legitimate and obvious tactic to take your case to other relevant parties within the company. That
means the board of directors and the shareholders.35

The CFMEU brought together five organisations, and coordinated the gathering of over 100
shares in Rio Tinto. The organisations included the Australian Council of Trade Unions
(ACTU), the British Trades Union Congress (TUC), the American Federation of Labor –
Congress of Industrial Organisations (AFL-CIO) and the International Federation of
Chemical, Energy, Mine and General Workers’ Unions (ICEM), who together represented 41
million workers.36 Pursuant to a provision of the Corporations Law, which has been replaced
by s.249N(1)(b) of the Corporations Act, a resolution may be proposed at a company’s AGM
where it is moved by “at least 100 members who are entitled to vote at a general meeting.”

In 2000, the unions (‘the Coalition of Rio Tinto Shareholders’) put forward 2 resolutions at
Rio Tinto’s AGM in London and Brisbane.37 The first resolution (resolution 7 in Australia)
concerned the appointment of independent non-executive directors to the Board. It provided:
That, recognising the need for a strong and independent non-executive element on the Board, with a
recognised senior independent member other than the chairman to whom concerns can be conveyed,

33

Interview with Peter Colley, above n 24.
Ibid.
35
Australian Broadcasting Corporation, above n 25, 2.
36
Coalition of Rio Tinto Shareholders, ‘Media Release: The International Shareholder Campaign with Rio
Tinto’, 22 May 2000, available at <www.cfmeu.asn.au.mining-energy/policy/rio/corts/media05.html>
37
Rio Tinto is a dual-listed company, being separately listed on stock exchanges in the UK and Australia. The
constitution of Rio Tinto provides that both sets of public shareholders vote on resolutions that are of common
interest. The votes from the first AGM (which, in 2000, was in London) are carried forward and declared at the
second AGM (in Brisbane in 2000). The votes are then tallied together: interview with Stephen Creese, above n
24.
34
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the board of Directors adopts and implements a policy that any person appointed as Deputy Chairman
shall be independent of management and free from any business or other relationship that could
materially interfere with the exercise of his or her judgement;
And: That for these purposes, the Board should identify in the annual report the Board’s view of the
independent status of each individual non-executive director as one who has not been employed by Rio
Tinto or an affiliate in any executive capacity within the last three years, among other criteria.
And: That every annual report shall fully disclose any information necessary for shareholders to
determine whether each non-executive director qualifies as independent, and that to assist shareholders
in making these determinations, the company shall disclose all relevant contractual, financial,
professional, personal or any other connection held by the Director with the Company.

The second resolution proposed by the unions (resolution 8 in Australia) concerned
adherence to international labour standards, and provided:
That the Board of Directors adopt, implement, enforce, and monitor through systems open to
independent verification, a credible workplace code of labour practice. Such a code should be based
on the internationally agreed core human rights conventions of the United Nations’ International
Labour Organisation (ILO) which proclaim fundamental human rights at work, the principles of which
are also reflected in the 1998 ILO Declaration on Fundamental Principles and Rights at Work,
including the following principles:
1.
All workers shall have the right to form and join independent trade unions and to bargain
collectively (ILO Conventions 87 and 98);
2.
Workers’ representatives shall not be the subject of discrimination and shall have access to
enable them to carry out their representative functions (ILO Convention 135);
3.
There shall be no discrimination or intimidation in employment. Rio Tinto shall provide
equality of opportunity and treatment regardless of race, colour, gender, religion, political
opinion, trade union membership, nationality or national origin, social origin or other
distinguishing characteristics (ILO Conventions 100 and 111);
4.
Employment shall be freely chosen. There shall be no use of forced, bonded or prison labour;
and
5.
There shall be no use of child labour (ILO Conventions 138 and 182).
And: That the workplace code of labour practice provides for the Board of Directors to issue an annual
report on the status of the Company’s adoption, implementation, enforcement, monitoring and
independent verification of the above-stated code.

Pursuant to the Corporations Law, the Board distributed the resolutions to all shareholders of
Rio Tinto, 38 and was required to bear the costs involved in so doing.39 In addition, the
CFMEU utilised the Corporations Law40 to compel Rio Tinto to send out a statement in
support of the resolutions to all shareholders, encouraging them to vote for the resolutions.
The statement made in support of resolution 7 expressed concern over the proposed
38

Pursuant to a provision now contained in s.249O(2) of the Corporations Act 2001. According to information
made available by Rio Tinto, the company was of the view that they had the discretion to circulate the
resolutions, as they fell within the powers vested in the Board. See section IIIA below for a more detailed
discussion on the legal basis for excluding member-proposed AGM resolutions.
39
Pursuant to a provision now contained in s.249O(3) of the Corporations Act 2001.
40
Pursuant to a provision now contained in s.249P(1)(a) of the Corporations Act 2001.
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appointment of Leon Davis, former executive director of Rio Tinto, to the position of nonexecutive Deputy Chair. It made reference to the Combined Code on Corporate Governance
of the London Stock Exchange and the Australian Investment and Financial Services
Association (IFSA) Guidelines, and provided that:
[i]nstitutional investors demand a balanced Board and support a powerful independent voice on the
Board…It would be in the Company’s and all shareholders’ interests if Rio Tinto had a truly
independent Deputy Chairman on the Board. Such a policy would guarantee that the Board could
bring its full independent judgement to strategic decision making.41

The statement in support of resolution 8 linked the adherence to international labour
standards to shareholder value and provided:
Managing operations effectively and increasing shareholder value is in part contingent on public and
governmental perceptions of, and support for, the company. The company’s reputation – its record of
good corporate citizenship – is one of its most valuable assets in enabling continued operation and
growth. Furthermore, adherence to this code of labour practice would improve workplace relations
and the company’s ability to reliably supply products to its customers. Thus, shareholder value would
be enhanced.42

The Board provided a response to the resolutions and supporting statements. It distributed
the resolutions and statements supporting them with its own response, recommending to
shareholders that they vote against the resolutions. The Board stated that “[b]oth resolutions
deal with matters that are vested in the authority of the Board. Nevertheless, your directors
have decided that these resolutions should be put (forward).” It provided that “[y]our
directors are unanimously of the opinion that neither resolution is in the best interests of
shareholders or of the Company…[a]ccordingly, they recommend you vote against the two
resolutions as they intend to do in respect of their own beneficial holdings.”43 The Board
opposed resolution 7 on the ground that the Board of Rio Tinto “includes a strong
independent element”, as “[t]he composition of the Rio Tinto board has in recent times been
about one half executive and one half non executive.”44 It was thus sufficiently independent,
and in line with the Combined Code on Corporate Governance of the London Stock
Exchange, which at that time required at least one third of a board to be non-executive. In
response to resolution 8, the Board referred shareholders to Rio Tinto’s statement on business

41

Rio Tinto, ‘Addendum to Notice of Annual General Meeting’, 24 May 2000. Reproduced at
<www.cfmeu.asn.au/mining-energy/policy/rio/corts/Resolut.html>
42
Ibid.
43
Rio Tinto, ‘Addendum to Notice of Annual General Meeting’, 24 May 2000.
44
Ibid. Reproduced with commentary by the Coalition of Rio Tinto Shareholders at
<www.cfmeu.asn.au/mining-energy/policy/rio/corts/rebuttal.html>
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practice titled The Way We Work, in which it was said Rio Tinto showed support for the ILO
standards relevant to its business practices.45

In addition to having information supporting the resolutions distributed to shareholders, the
unions lobbied institutional investors to support the resolutions, notably, those who manage
superannuation funds. Prior to the AGM, the CFMEU succeeded in its request to the
Australian Securities and Investments Commission (ASIC) to compel the top five
institutional investors in Rio Tinto to disclose the shareholders for whom they held shares.46
The CFMEU drew on this information to lobby investors in the USA, the UK and Australia
by way of “targeted mailings, a special purpose website and numerous direct
consultations.”47 The TUC reported, prior to the AGM, that several pension fund investors
planned to vote for the resolutions, including Britain’s Cooperative Insurance Society, which
at that time managed £23 billion of assets, and two local authority pension fund managers,
with £5 billion under management. Also, the TUC claimed that the resolutions were
supported by US-based Proxy Voter Services and the Australian Labour Union Cooperative
Fund, with A$1 billion of assets.48 The first resolution on board independence was also
reportedly endorsed by the Australian Shareholders Association and Independent
Shareholder Services (now Corporate Governance International), a proxy voting service
which primarily advises institutional investors.49 The president of the Australian Institute of
Superannuation Trustees, having been requested by unions to lobby for support for the
resolutions, also claimed that she had been able to attract significant interest from some
major investors.50

45

Ibid.
Zoe Danial, ‘ASIC Ruling on Rio Tinto a Win for Shareholder Activism’, The World Today Transcript, 3
May 2000, Australian Broadcasting Corporation, available at
<www.abc.net.au/worldtoday/stories/s123320.htm> See also Stephen Long, above n 8, 30.
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The resolutions did not receive the required 50% of votes for the resolutions to be passed at
Rio Tinto’s AGM. However, the unions did not anticipate that the resolutions would be
passed, nor was this the goal of the shareholder campaign. According to Peter Colley, the
goal of the CFMEU was to seek a favourable resolution to their dispute with Rio Tinto, by
facilitating enterprise bargaining negotiations.51 The two resolutions received significant
support: resolution 7, on corporate governance, received 20.3% (113.8 million) of all shares
voted, while resolution 8, on compliance with international labour standards, received 17.3%
(95.4 million) of all shares voted.52 The level of support for the two resolutions was widely
considered to be a significant result,53 and was “at the upper end” of that expected by the
CFMEU, who regarded it as a major result.54 In particular, the level of support received for
the resolutions meant that the CFMEU had obtained the support of some institutional
investors.55 Rio Tinto has said that the union shareholder campaign did not have an effect on
their dealings with the CFMEU, and on their business practices more generally.56 However,
approximately six months after the company’s AGM, Rio Tinto negotiated new collective
agreements at all unionised sites in Australia,57 and since the shareholder campaign
“employee relations have improved and strikes and litigation have decreased.”58 According
to the ICEM, “progress in signing enterprise bargaining agreements in Australia has been
rapid since the May 2000 Annual General Meetings of the company.”59 The resolution of
such a long-running dispute indicates that the shareholder campaign, combined with other
union activities, may have exerted pressure on the company to facilitate the collective
bargaining process.
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In addition to the shareholder resolutions, CFMEU members utilised the Corporations Law
to pose questions to the Board during the AGM.60 The questions related to Rio Tinto’s
relationship and dealings with the CFMEU. For instance, the CFMEU Vice President posed
the following question to Leigh Clifford, Chief Executive: “can you tell shareholders –
because I’m sure they are concerned with the production that’s come out of New South
Wales – what practical and tangible steps you’ll be taking to achieve peace with Australian
unions in your operations?” Leigh Clifford responded that Rio Tinto was comfortable in
dealing with union representatives, and stated that the company was “willing to sit down and
discuss with its employees and their representatives, collective arrangements which deliver
world class performance in terms of productivity.”61 Thus, the Board specifically addressed
the issue of collective bargaining at the AGM.

The Rio Tinto shareholder campaign was said by the CFMEU to be a success. According to
Peter Colley, the Rio Tinto Board had, prior to the shareholder campaign, delegated its
dealings with unions to “hired hands” and the management was able to utilise the company’s
‘deep pockets’ to pursue delaying tactics with the CFMEU,62 and insulate itself from the
conflict. According to the union, once the shareholder campaign forced the board and senior
management to address the issue, there was a “turnaround” in the relationship between the
CFMEU and Rio Tinto:
With the shareholder campaign, top management in London had to get involved in dealing with the
issue. And that was a major issue for them. They didn’t want to have their time taken up by union
activity. So that was a significant reason why they shifted.63

That is, by placing the issue on the agenda of the Board, the shareholder campaign forced the
Board to take action in order to resolve the dispute.64 In addition, the support the unions
obtained from institutional investors may have indicated to the Board that the issues of
concern to unions were also of concern to a number of other, larger shareholders. This may
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have caused the Board to “sit up and take notice,”65 as it represented “a massive vote of
discontent against certain practices of the company” according to unions.66 Further, the
unions, by using the AGM as a forum in which to air their industrial issues with Rio Tinto,
targeted the reputation of the company. According to one commentator, “shareholder
activism is designed to needle a company perceived as anti-union and smear it with negative
publicity. The resolution on board structure is a Trojan Horse for the unions’ central concern
about bargaining rights.”67 The shareholder campaign received wide media coverage, and
Rio Tinto may have wanted to resolve the dispute with the CFMEU out of concern for its
corporate reputation.

2.

The TWU’s Campaign at the Boral 2003 AGM

In 2003, a group of shareholders, the ‘Boral Ethical Shareholders’, utilised s.249N(1)(b) of
the Corporations Act to put forward 6 resolutions at Boral’s AGM. The Transport Workers’
Union (TWU) coordinated the campaign, and the shareholders were a group of 120 ownertruck drivers who had each purchased $500 share parcels.68 These shareholders held 0.01%
of total voting shares in Boral.69 The resolutions, which concerned workplace health and
safety and executive remuneration, were said to arise out of concern with Boral’s lack of
adherence to its occupational health and safety commitments.70 One of the shareholder-truck
drivers stated that “[a]s both shareholders and drivers with a long term commitment to the
company we want Boral to be a long term success. Unless Boral seriously improves its
workplace safety practices in our industry we are concerned this is just not going to
happen.”71 However, the resolutions were also said to have arisen out of a broader industrial
dispute between Boral and the TWU, namely, the discontinuation of contracts with 25
Canberra based owner-drivers in late 2002. This had resulted in strikes initiated by the TWU
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and Federal Court action taken by the drivers alleging breaches of the Trade Practices Act
1974 (Cth) for Boral’s failure to pay goodwill on their termination.72 In addition, the drivers
were, at the time, facing Supreme Court action over alleged unlawful industrial measures
taken in support of their contract negotiations with Boral.73 Boral’s General Manager of
industrial relations, Kylie Fitzgerald, claimed that the TWU targeted Boral for a shareholder
campaign due to these “ongoing legal and industrial disputes.”74

As required by s.249O(2) of the Corporations Act, the resolutions were distributed by the
Board, and were included with Boral’s 2003 ‘Notice of Meeting’.75 The first resolution
(resolution 9) concerned occupational health and safety and sought alterations to Boral’s
constitution through the addition of the following clause:
145A. The Board of the Company shall review its Health and Safety Management System in the
manner detailed below, such review to be completed before the 2004 Annual General Meeting. A
report thereon shall be provided by the Directors in the 2004 Annual Report:
(i)

(ii)
(iii)

(iv)

By the formation of a Health and Safety Subcommittee of the Board of Boral
Limited that is chaired by an independent non-executive director and consists solely
of non-executive directors.
To appoint an independent safety expert who will audit the system in accordance
with the Australian Standard.
To report in the 2004 Annual Report on key health and safety set by the subcommittee in a manner consistent with the Labour Practice and Decent Work
Guidelines in the Global Reporting Initiative.
To report in the 2003 Annual Report on the Company’s performance against the Key
health and safety targets set by the sub-committee in a manner consistent with the
requirements of the Global Reporting Initiative.”76

The resolution was accompanied by a statement prepared by the Boral Ethical Shareholders.
According to this statement, the shareholders sought to ensure more adequate adherence to
Boral’s safety standards and policies.77 Prior to the AGM, the TWU conducted a ‘safety
audit’ in the Sydney metropolitan area, and “found that safety issues were often not being
addressed in a timely manner and there was frequently a failure to act on issues raised with
local management…the Union audit also found that there was poor or non-existent genuine
72
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consultation around health and safety issues in the workplace.”78 The shareholders linked
these occupational health and safety concerns to traditional shareholder value:
Ongoing improvement in workplace health and safety is an area where workers and investors have a
common interest. A failure to implement occupational health and safety policies at all levels of the
company’s business represents a potential risk to shareholders and an actual risk to the Boral
workforce. Industrial and investment interests can be aligned by improving the identification and
management of workplace health and safety risks.79

The Board opposed the resolution on the basis that current implementation measures for
workplace health and safety standards were adequate, and that it is “appropriate and efficient
for the full Board to review safety management and performance.” 80 The Board stated that
“it is also efficient for the Managing Director to be accountable directly to the Board for
operational matters such as safety rather than through the proposed Committee.”81 The
Board’s statement also implied that the ‘real’ motivation behind the shareholder resolutions
was the ongoing dispute between Boral and the TWU.82

Resolutions 10 – 14 related to executive remuneration. Resolution 10 sought to alter Boral’s
constitution by replacing a provision that remuneration of directors is determined by the
Board, with a provision requiring that executive remuneration is determined at the
company’s AGM, that is, by shareholders. Resolution 11 provided that “the company cease
issuing any further options” under an executive option plan. Resolution 12 sought to require
that “any subsequent form of long-term incentive plan for senior executives be put to
shareholders for approval as an ordinary resolution at the Company’s 2004 Annual General
meeting.” Resolution 13 sought approval for a requirement that the company “adopt a policy
that any short-term incentive payable to an Executive Director be put to shareholders for
approval”. Finally, resolution 14 sought to tie executive incentive-based remuneration to
meeting occupational health and safety targets. It provided that “the company amend its
senior executive remuneration policy to link 30% of the short-term incentives to the
achievement of safety targets set by the Health and Safety Subcommittee.”83
78
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The Boral Ethical Shareholders said, in their supporting statements, that the rationale for
resolutions 10 – 13 was to ensure that shareholders had “greater involvement in how the
company rewards its Directors and other members of the Management Team.” The
statement in support of resolution 14 noted that it was aimed at ensuring that “senior
executives have a genuine incentive to administer safety standards.”84 The Board opposed
the resolutions on the ground that, generally, “the Company’s ability to attract, motivate and
retain high quality executives would be substantially restricted if shareholder approval is
required before elements of remuneration for those executives can be determined.”85

Several of the Boral Ethical Shareholders resolutions were endorsed by the Australian
Council of Super Investors (ACSI), a not-for-profit organisation formed to provide research
and advice to superannuation funds. In particular, ACSI suggested that superannuation
trustees should consider voting in favour of resolution 9. In a Voting Alert Service, ACSI
stated that the resolution is “worthy of informed consideration” as occupational health and
safety is “a fundamental issue that could intimately impact on company performance”, and
“[i]t is feasible to assert that from a long term investment perspective a good OHS record
underpinned by appropriate review and reporting structures would be conducive to the ‘best
financial interests’ of superannuation fund members whose investments are in a company.”86
ACSI recommended that trustees vote for resolution 12 on shareholder approval for long
term incentive plans for senior executives, and abstain in relation to resolutions 10, 11, 13
and 14, as ACSI had not adopted a policy of requiring shareholder approval for other
remuneration issues.87 ACSI’s voting recommendations indicate the potential for alignment
of industrial interests with those of institutional investors, in particular superannuation
trustees, which have an interest in the long term economic performance of companies in
which they invest.88
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None of the resolutions passed; however, resolutions 9 and 14, which concerned traditional
union objectives, received the greatest support from shareholders with 17.03% (41,139,746)
of total votes cast in favour of resolution 9, and 14.83% (36,249,454) of total votes cast in
favour of resolution 14. The resolutions on executive remuneration, which could be
considered to be a more traditional concern of shareholders, attracted less support: resolution
10 attracted 4.07% (9,952,907) votes in favour; resolution 11 attracted 6.40% (16,022,799)
votes in favour; resolution 12 attracted 9.09% (22,685,153) votes in favour; and resolution 13
attracted 4.90% (11,969,187) votes in favour.89

3.

The FSU’s 2003 Campaign to Appoint a Union Member to the Board of ANZ

In December 2003, the Financial Sector Union (FSU) ran a shareholder campaign targeting
the AGM of the ANZ Bank. The FSU supported a move to nominate one of its
representatives, Joy Buckland, as a candidate for the ANZ Board. At the time the
shareholder campaign was launched, there had been a break down in wage negotiations
between the FSU and ANZ, with employees covered by an expired 1998 agreement.90 Tony
Beck, National Secretary of the FSU, stated that the union had been “experiencing a growing
anti-union attitude from the bank with a continued refusal to collectively bargain, refusing
the right of entry of union officials and attempts to erode conditions of employment.”91 In
June 2003, ANZ declared that it would no longer be involved in negotiating any enterprise
bargaining agreements with the FSU.92 ANZ had also recently eliminated 17,000 full time
jobs and closed 500 bank branches.93
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Joy Buckland had a statement in support of her candidature distributed with ANZ’s 2003
‘Notice of Annual General Meeting’,94 pursuant to s.249P of the Corporations Act, in which
she highlighted the need to ensure the long term economic growth of the bank through
improved workplace practices, and a better alliance between all stakeholders:
The long term sustainability of shareholder wealth at ANZ relies upon an effective alliance between all
stakeholders – shareholders, customers, staff and the community…Many of the communities which the
ANZ is established to serve have in my view been let down by branch closures, service cut-backs and
fee increases instituted in recent years. Both customers and staff of the bank are affected by these
measures in their financial wellbeing and in the trust and confidence they place in the bank. The long
term health of the business, and your investment in ANZ, depend on these measures being reversed.95

In order to achieve this, she emphasised her 27 year employment history at ANZ, which
included the role of branch manager, claiming that she brought “the first hand experience of a
frontline staff member who witnesses daily the customer service experience” with which she
was able to “bridge the gap between the board and the bank.”96

The FSU launched a campaign encouraging all members who own shares in ANZ to vote in
favour of Joy Buckland’s candidacy.97 Members of the Community and Public Sector Union
and the ACTU were also encouraged to support the campaign.98 Further, the FSU attempted
to obtain the support of major superannuation funds and ran a campaign to encourage
superannuation fund advisors and investors to vote in favour of Joy Buckland’s candidacy.99
The FSU campaign was supported by the Labour Union Co-operative Retirement Fund,
which at that time held 600,000 shares in ANZ.100 The Australian Council of Super Investors
(ACSI) declined to make a recommendation on the candidature of Joy Buckland, as
according to ACSI, the nomination of Buckland fell into the category of ‘corporate social
responsibility’ rather than ‘corporate governance’. As making recommendations on matters
of corporate social responsibility is not within its mandate, ACSI recommended that “funds
come to their own view” as to whether to vote for Buckland’s nomination.101 The Australia
94
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Shareholders Association, on the other hand, recommended that shareholders vote against
Joy Buckland’s candidacy, as it was thought that her employment experience was insufficient
for the Board position.102

Central to the rationale of the campaign was the desire to open a dialogue between
employees and the Board of ANZ. Joy Buckland stated that one of the main reasons for
nominating for a position on the Board was her belief that “customers and staff aren’t able to
get any messages and communicate to the top echelons of the ANZ,”103 and as such they
“don’t understand the customer experience.”104 The campaign allowed the FSU to bring
matters of concern to employees to the attention of ANZ’s shareholders, through Joy
Buckland’s nomination and her speech at the company’s AGM.105 Further, her nomination
attracted significant media coverage,106 which was used to highlight the FSU’s concerns over
the industrial practices of ANZ, and bring these issues to the attention of the wider
community: “the FSU hopes that the publicity surrounding Buckland’s campaign…will
bring issues that concern employees and customers to the attention of shareholders and the
wider community.”107 Carol Webb, National Training Coordinator for the FSU, stated that
the campaign attempted, in part, to focus on the corporate image of ANZ. The campaign
linked the need for ANZ to retain adequate staffing levels, good work practices and an image
of “corporate responsibility” to the longer term price of ANZ’s shares.108 In attempting to
have Joy Buckland appointed to the Board, which in turn allowed publication of her
statement in support of her candidacy in the Notice of Meeting and also allowed her to make
a speech at the AGM, the FSU endeavoured to bring employment issues to the attention of
the shareholders in a manner which linked these issues with long term profit maximisation.
102
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The Board did not support Joy Buckland’s candidature109 and her nomination did not receive
wide support from shareholders, with only 4.66% (31,037,681) votes cast in favour of her
nomination.110 According to the FSU, it did not expect Joy Buckland to be elected to the
Board, and the success of the shareholder campaign was not dependant on this.111 The
shareholder campaign formed an integral part of a wider union strategy to highlight various
industrial issues within ANZ.112 Carol Webb has stated that, generally, the FSU will use a
shareholder campaign when it is attempting to reach an enterprise bargaining agreement with
a company.113 In the case of ANZ, having Joy Buckland’s name listed as a Board candidate
and having her speak to the media and at the AGM formed part of a wider campaign strategy
involving more traditional union tactics.114 Tony Beck of the FSU concurs:
Buckland’s campaign is an integral part of the FSU’s industrial campaign. Beck says that it draws
public attention to issues such as branch closures, where staff and customers have common cause. In
recent years, the FSU has been effective in forming coalitions to advance its industrial campaigns –
community groups, local governments and politicians have been enlisted – and Buckland’s bid for a
board seat is a logical extension of the strategy.115

According to the FSU, the shareholder campaign “forced the Board to take notice and
listen,”116 and following the AGM, an ANZ executive “agreed to meet with the FSU.”117
Further, it has been asserted that the campaign “managed to put a publicity dent in the bank’s
armour.”118 This suggests that the campaign may have been successful in its goal to bring
employment issues to the attention of the Board and the public, in order to bring pressure to
bear on the Board to address these issues. It is unclear, however, whether this has led to
better relations or renewed negotiations between the FSU and ANZ.

109

ANZ Notice of Meeting, above n 94.
ANZ Media Release, ‘ANZ Annual General Meeting Highlights’, 19 December 2003, available at
<http://www.anz.com/australia/support/ library/MediaRelease/MR20031219.pdf>
111
Way, above n 107.
112
Interview with Carol Webb, above n 106.
113
Ibid.
114
Ibid.
115
Way, above n 107.
116
FSU, ‘Joy’s Bid Attracts 33 Million Votes’, FSU Annual Report 2004, 29 March 2004, available at
<http://www.fsunion.org.au/article.asp?artid=4989>
117
Ibid.
118
John McCarthy, ‘ANZ Warns of Slowdown’, Herald Sun – Business, Melbourne, 20 December 2003, 77.
110

25

4.

The FSU’s Campaign at the CBA 2004 AGM

The FSU’s campaign targeting the 2004 AGM of the Commonwealth Bank of Australia
(CBA) formed part of a broader industrial campaign against the implementation of the
CBA’s “Which New Bank?” policy. It was also a response to failed attempts to negotiate a
new enterprise bargaining agreement. The “Which New Bank?” policy, which was
announced in September 2003, attempted to provide “a better, faster and more responsible
service” through empowering and motiving staff and simplifying the processes of the
CBA.119 The practical realisation of the policy is expected to result in 3,700 job losses over
the next three years.120 According to the CBA, the job losses “flow from the removal of
‘unnecessary work’ identified during the change program and arise from systems and
process improvements.”121 In addition to the reaction against these job losses, the
shareholder campaign arose in the context of failed enterprise bargaining between the CBA
and the FSU.122 In April 2004, the FSU commenced the renegotiation of the CBA’s major
enterprise bargaining agreements.123 The CBA and the FSU could not reach an agreement
and industrial action followed, including a series of work stoppages.124

The FSU put forward a resolution (‘resolution 6’) at the CBA’s 2004 AGM. The resolution,
which was proposed by approximately 900 shareholders, sought to amend the CBA’s
constitution to require the Board to appoint an external auditor to review the impact of the
“Which New Bank?” policy. The resolution provided:
That the Constitution of the Commonwealth Bank of Australia be modified by inserting, after article
21, a new article 22 as follows:
22.
Major Change Reviews
22.1
Annual Major Change Reviews
(a) The board shall, in each financial year (commencing in the year ending 30 June 2005), cause a
review to be conducted of the impact of each major change program implemented or undertaken by the
company in that year.
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It was proposed that the Board appoint an “independent expert” to conduct the review. The
independent expert would be required to conduct an audit of the impact of a major change
program on the following:
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)

Staffing levels;
Staff workloads;
Staff engagement and morale;
Customer service;
Customer satisfaction and strength of relationship;
‘Cost to serve’; and
Such other matters as in the opinion of the independent expert are appropriate to be
considered having regard to the nature of the program.125

Proposed article 22.3 provided:
The independent expert engaged by the company to conduct a review shall be instructed to consult
with representatives nominated by the Finance Sector Union of Australia for the purposes of assessing
the impact of the program on the matters referred to in article 22.2(b).126

The rationale for proposing the resolution is outlined in the FSU’s statement in support of the
resolution, which was distributed to all shareholders pursuant to s.249P of the Corporations
Act:
The resolution proposed by the shareholders associated with the Finance Sector Union of Australia
(FSU) is based on the belief that the long-term sustainability of shareholder wealth at CBA relies upon
an effective alliance between all stakeholders – shareholders, customers, staff and the community. A
quality review should be undertaken on a regular basis to ensure the strategic direction of the Company
is not disproportionately impacting one stakeholder to the possible detriment of another, or all, over the
longer term…Many of the communities which the CBA is established to serve have, in the view of
FSU, been let down by branch closures, service cut-backs and fee increases instituted in recent years.
Both customers and staff of the Bank are affected by these measures in their financial wellbeing and in
the trust and confidence they place in the Bank. In our view, the long-term health of the business, and
your investment in CBA, depend on these measures being reversed…The aim of the independent
quality review would be to objectively assess the impact of change programs such as Which New
Bank… (it) will objectively identify factors that impact on staff performance and morale and the
delivery of high quality customer service so as to improve the Bank’s financial performance for the
benefit of all stakeholders.127

Thus, the FSU attempted to link employment issues with the long-term economic wellbeing
of the CBA, and in turn, the need to maximise shareholder returns. The Board unanimously
opposed the resolution, and provided a statement in the Notice of Meeting sent to all
shareholders, indicating its opposition to the resolution on three grounds. First, that the
resolution is inappropriate, as the Bank “already has a duty to review operations of the
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Bank.”128 Second, the proposed resolution “breaches basic principles of corporate
governance”, as the amendment:
…would impose on the Board an inflexible, disruptive method of evaluating change. It would vest
critical judgements about major change programs in independent outsiders who lack the experience,
knowledge and expertise of the Bank’s management and who are not accountable to shareholders...
(as) contrasted with the Board’s accountability to shareholders. The amendment would entrench a role
for the FSU in the conduct of the Bank’s affairs which is not appropriate…The FSU acts in its own
interests, and as it perceives the interests of its members, not necessarily in the interests of the
shareholders or the Bank and is not accountable to anyone but its own members.129

Third, the Board stated that the AGM was “not the appropriate forum for these issues”, as the
resolution was an attempt by “a very small special interest group”, constituting 0.0037% of
all shareholders, “to use the AGM to further industrial aims”, rather than advancing the
interests of all shareholders.130

The FSU attempted to gain the support of both FSU members and other CBA employees, by
encouraging them to either attend the meeting and vote for the resolution, or to appoint the
FSU’s National Assistant Secretary as their proxy.131 The CBA has a high level of employee
share ownership, owing to the granting of performance-based share bonuses.132 Also, FSU
representatives campaigned for managers of superannuation funds and corporate governance
advisors to these funds to support the resolution.133 The level of support for the resolution
from superannuation fund managers is unclear; however, the Australian Shareholders
Association announced its intention to vote against the resolution, due to its belief that “the
company constitution is not the appropriate repository for industrial relations issues.”134

Approximately 10 per cent of votes (47,401,210 votes) were cast in favour of the
resolution.135 The FSU claimed that, regardless of whether the resolution was successful,
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“there will have been a broad ranging discussion about challenges staff facing (sic) in their
efforts to deliver the excellent service this bank commits to publicly and the negative impact
of the bank’s failure to address workplace concerns and their impact on customers.”136
Instead of having a positive effect on relations between the CBA and the FSU, the union
shareholder campaign appears to have heightened tensions. The CBA has commenced legal
action against the FSU, arguing that the shareholder campaign constituted unlawful industrial
action designed to coerce the CBA into making an enterprise agreement.137 The CBA claims
the FSU actions breached s.170N C(1) of the Workplace Relations Act 1996 which provides
that a person must not take or threaten to take any unprotected industrial action or other
action with intent to coerce another person to agree to make an enterprise agreement.

5.

The AWU’s Campaign at the BlueScope 2004 AGM

In 2004, approximately 120 shareholders affiliated with the Australian Workers’ Union
(AWU) put forward five resolutions at BlueScope Steel’s AGM. The AWU maintained
formally that the campaign arose out of its concern at various corporate governance and
executive remuneration practices within the company. Bill Shorten, National Secretary of
the AWU, stated that the resolutions were “designed to improve the long-term job
opportunities and income security of AWU members through the best corporate governance
standards at BlueScope.”138 During his speech at the AGM of BlueScope, Bill Shorten
further indicated that the AWU was not putting forward the resolutions in order to “resolve
(their) industrial agreements”, but rather, because of the AWU’s legitimate interest in the
corporate governance of BlueScope in its capacity as “a major stakeholder” of the
company.139

However, the campaign took place against the backdrop of failed enterprise bargaining
negotiations and attempts by BlueScope to ‘de-unionise’ the company. The AWU and
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BlueScope entered into enterprise bargaining negotiations in October 2003,140 and have thus
far failed to reach an agreement. According to the AWU, BlueScope failed to meet the
AWU’s requirements by not including improved superannuation and redundancy provisions
in a renewed enterprise bargaining agreement.141 This led to numerous strikes across various
BlueScope sites in mid-2004.142 This tends to indicate that the shareholder campaign formed
part of the larger industrial campaign strategy by the AWU whereby the AWU attempted to
reach a favourable enterprise bargaining agreement with BlueScope.

Three of the resolutions put forward by the AWU concerned corporate governance
(resolutions 4 – 6), while the other two concerned executive remuneration (resolutions 7 and
8). Resolution 4 sought to restrict the term of non-executive directors to 10 years, through
changes to the company’s constitution.143 The AWU claimed that resolution 4 sought to
ensure sufficient Board independence as “independent directors who spend too long at one
company lose their independence over time.”144 Resolution 5 sought to restrict ‘golden
handshakes’ to departing executives, to “twice the total remuneration paid to that Director in
the 12 months prior to retirement,” through an amendment of the company’s constitution.145
Resolution 6 sought to exclude directors who hold more than three directorships in public
listed companies, or 2 directorships and a chair of an additional public company, from being
appointed to the Board.146 According to the AWU, the rationale for putting forward
resolution 6 was to ensure that directors are able to discharge their duties properly.147

140

Nicholas Way, ‘In Practice: Executive Pay ‘a Ritual’’, Business Review Weekly, 13 May 2004, available at <
http://www.awu.net.au/national/campaigns/bluescope/news_1096240196_13493.html>
141
AWU, ‘BlueScope Record Profit Proves Justice of Redundancy Strike’, 19 August 2004, available at
<http://www.awu.net.au/national/news/1092899792_28204.html>, AWU, ‘Western Part Strikes Against
‘Greedy’ BlueScope’, 30 August 2004, available at
<http://www.awu.net.au/national/news/1093838732_29102.html>: “BlueScope workers are concerned about
the company’s refusal to include redundancy provisions in an enforceable enterprise agreement, not including
bonuses in calculation of superannuation, and casualisation of the workforce.”
142
Ibid. See also AWU, ‘BlueScope Steel Hit By Strikes Over Fairer Super and Redundancy’, 5 August 2004,
available at < http://www.awu.net.au/national/news/1091666844_22325.html>
143
BlueScope Steel, Notice of Annual General Meeting, 13 September 2004, 3.
144
AWU, ‘About the BlueScope Microscope Campaign’, 28 September 2004, available at
<http://www.awu.net.au/national/campaigns/bluescope/info_1096776301_23262.html>
145
BlueScope Steel, above n 143, 3.
146
Ibid.
147
AWU, above n 144.

30

Resolutions 7 and 8 sought to restrict the total remuneration (including termination or
retirement payments) of directors to no more than “20 times the average remuneration of all
other employees of the company, unless approved by an ordinary resolution of the members
of the company,” through the insertion of two new provisions into the company’s
constitution.148 The AWU stated that according to a study by John Shields and John O’Brien
titled “The Buck Stops Here”, higher salaries for Chief Executive Officers can be associated
with lower company performance. The study identified, as an optimal range of executive
remuneration, between 17 and 24 times the average wage of company employees.149 Thus,
the AWU aimed to link restrictions on executive remuneration to enhanced company
performance. In addition, the AWU utilised these resolutions, and the scale of executive
remuneration in BlueScope, to highlight the comparative lack of benefits received by other
employees, specifically in its recent enterprise bargaining negotiations with the company.
According to the AWU, “BlueScope management is offering workers a 4.5% a year pay rise
compared to the average 35% annual increase this year for the company’s top six
executives.”150 Bill Shorten stated that “BlueScope executives are collecting generous super
packages for themselves while short-changing their workers,”151 thus using concerns over
executive remuneration to highlight industrial matters in dispute with BlueScope.152 The
AWU encouraged members who owned shares in BlueScope to vote by proxy for the
resolutions.153

The Board of BlueScope unanimously opposed the resolutions and outlined its reasons for
this in its Notice of Meeting. In short, BlueScope argued that the resolutions were
unnecessary as the company had already implemented best corporate governance
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practices.154 Further, the resolutions would lock the Board into inflexible requirements
which “would handicap BlueScope Steel relative to its peers and competitors.”155 In
particular, resolutions 7 and 8 on executive remuneration would restrict the company’s
ability to “attract, motivate and retain high quality executives.”156 At the AGM, the Chair of
BlueScope further stated that “the AGM is not the proper forum for campaigns like this –
which are not in the interests of all shareholders. In orchestrating a campaign around these
resolutions, the leaders of the AWU are advancing union interests not those of
shareholders.”157

Jeremy Vermeesch, National Media Officer for the AWU has stated that the AWU’s aim in
launching the shareholder campaign was not necessarily to have the resolutions passed at
BlueScope’s AGM, as this would have been highly unlikely.158 Instead, the rationale of the
campaign was twofold: first, it was thought that, in bringing “moral pressure” to bear on the
Board, it would be compelled to improve corporate governance standards. This was
considered by the AWU to be a matter of concern and a legitimate goal for BlueScope
employees, as a better governed company is likely to be in a stronger financial position and
thus able to offer increased job security and employment opportunities.

Second, it was hoped that the shareholder campaign would open a dialogue between the
Board of BlueScope and its employees, thus directly involving the Board in the debate over
industrial relations.159 Similarly, Bill Shorten stated that “I suspect we will lose the vote, but
I hope we win the debate.”160 During his speech at BlueScope’s AGM, Bill Shorten
indicated that one of the goals of the shareholder campaign was to open a direct dialogue
between the AWU and the Board of BlueScope, which had proved impossible through the
use of traditional union strategies:

154

BlueScope Steel, above n 143, 7.
Ibid.
156
Ibid, 8.
157
BlueScope Steel Ltd, ‘Chairman’s Comments on AWU Resolutions (4 – 8), 19 October 2004, available at
<http://www.bluescopesteel.com/corp/navajo/display.cfm/objectID.4BDA8A6F-5619-434FB4D22C1536F40DEE>
158
Interview with Jeremy Vermeesch, National Media Officer, AWU, 15 October 2004.
159
Ibid.
160
Way, above n 140.
155

32

We have a CEO who is not talking to us. We have a Chairman failing to direct his CEO to talk to a
major stakeholder…We are forced to be here because we cannot get a proper hearing through
traditional routes…We want a fair hearing and we came here to be fairly heard.161

None of the five AWU-initiated resolutions was passed at the AGM, having received
between 8% and 12% of votes.162 The Board of BlueScope was reported as being
“delighted” by this result.163 However, the AWU was also reported as being pleased with the
result, as the level of support for the resolutions represented an estimated $400 million of
shares.164 According to the AWU, this “indicates that employee shareholders are supported
by a significant minority of other stakeholders in the company.”165 Bill Shorten stated that:
Debating the issues at the BlueScope AGM has been a success in giving steelworkers a voice at the
Board level, involving employee shareholders in their legitimate role as corporate stakeholders, and
helping to open the way for a real dialogue between the AWU and management…We came to the
meeting to be heard, and BlueScope has got the message. We had a company that would not talk to us,
a company that had tried to ignore a legitimate stakeholder.166

It has been argued that the campaign helped to make BlueScope “more open and accountable
to shareholders and employees” and may thus “assist union campaigns for better wages and
conditions.”167

6.

The ASU’s “Vote No” Campaign at the Qantas 2004 AGM

In late 2004, the Australian Service Union (ASU) launched a campaign encouraging
shareholders to vote against three resolutions put forward by the Board of Qantas at its AGM.
Two of the resolutions concerned executive remuneration, and this was the primary focus of
the ASU’s campaign.168 Through resolution 4, the Board of Qantas sought to increase the
maximum aggregate amount of fees available for Non-Executive Directors from $1,500,000
to $2,500,000 per annum.169 According to the Board, this increase would “give the Board the
161
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ability over the next two to three years to increase Non-Executive Directors’ fees in line with
market conditions”, and would also allow the Board “to possibly expand the membership of
Committees.”170 Resolution 5 sought to extend a Qantas deferred share plan to two
Executive Directors.171

At the time the shareholder campaign was taking place, the ASU was involved in negotiating
renewed enterprise bargaining agreements with Qantas. Significantly, the ASU sought a 6%
base pay increase in all classifications, which Qantas failed to agree to. Qantas responded by
offering the ASU a 3% rise in base pay. A request for a 1% increase in superannuation
entitlements was also rejected by Qantas.172 The ASU’s campaign featured two strategies: a
narrow campaign focused on what it said were the poor corporate governance practices
identified in the resolutions, and a broader campaign highlighting the disparity between
increases in executive remuneration and the remuneration of other employees of Qantas. The
objective was to promote the industrial campaign for greater pay increases as part of the
enterprise bargaining process.

The ASU campaigned to encourage its members who held shares in Qantas to vote against
resolutions 4 and 5, by either attending the meeting or appointing an ASU member as their
proxy. In a newsletter to its members, the ASU stated that the Qantas Board:
…is asking that the aggregate amount of Directors’ fees be increased from $1,500,000 to $2,500,000
per year – an increase of 66%. The Board is also asking shareholders to approve a new share plan for
CEO Geoff Dixon and Chief Financial Officer Peter Gregg. For Geoff Dixon this is up to a total of
450,000 bonus shares and for Peter Gregg up to 270,000 bonus shares for the period 2004 – 2006…At
the same time this Board is telling staff that all they deserve is only a 3% wage increase.173

The ASU stated that it was “strongly recommending to shareholders that they vote NO to all
resolutions.”174 In addition, the ASU lobbied other shareholders, including investment fund
advisors and managers of superannuation funds, to vote against the resolutions.175 For
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instance, according to Kathryn Watt, General Counsel for Vanguard Investments Ltd, a
major institutional investment fund manager in Australia, the ASU sent a letter to Vanguard
prior to its consideration of the Qantas resolutions, outlining its reasons for voting against the
resolutions and encouraging Vanguard to do the same.176 Whilst it is unclear how Vanguard
voted on the resolutions,177 Kathryn Watt, who is a member of Vanguard’s Proxy Voting
Committee, stated that the ASU letter was attached to committee materials and considered in
the course of determining how to vote on the Qantas resolutions. Kathryn Watt also stated
that the ASU letter outlined the non-cash benefits currently received by directors of Qantas,
including free business-class air travel, a factor that the Vanguard committee considered to
be relevant in considering resolutions 4 and 5, and which it would otherwise not have
known.178

The Australian Council of Superannuation Investors, representing 32 superannuation funds
with $85 billion invested in Australia,179 recommended that its members vote against
resolution 4 as the increase in directors’ fees from $1,500,000 to $2,500,000 was
“excessive”, and the Board’s justification that the rise in fees was required in order to attract
high-calibre directors was “difficult to sustain.”180 The Australian Shareholders’ Association
also criticised resolution 4.181

Resolutions 4 and 5 were passed at the Qantas AGM. However, both resolutions received a
significant number of votes against, especially compared with other resolutions considered at
the AGM.182 Resolution 4 received approximately 8% of votes against (74,588,518 votes),
176
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while resolutions 5.1 and 5.2 received around 10% of votes against (91,657,987 for
resolution 5.1 and 92,084,865 for resolution 5.2).183 In addition, by posing questions to the
Board at the AGM, the ASU was able to question the company’s industrial relations
practices, and compare the proposed 66% increase in executive remuneration with the 3%
increase offered to other staff.184 The campaign was “the subject of much public and media
comment”,185 with the result that the ASU was able to increase public knowledge about the
resolutions and the objectives of the ASU. Whether this will have an impact on the
relationship between the ASU and the Board of Qantas is difficult to gauge at this early
stage. However, it is interesting to note that an enterprise bargaining agreement was reached
between the ASU and Qantas shortly after the AGM, and the ASU was not successful in its
bid for a pay increase of 6%.186

7.

The ACTU’s Campaign Targeting the James Hardie 2004 AGM

The shareholder campaign initiated by the Australian Council of Trade Unions (ACTU)
targeting James Hardie Industries, formed part of a wider campaign, which attempted to
secure adequate compensation for Australian victims who had been exposed to James
Hardie’s asbestos products. The broader campaign involved not only the ACTU, but also
Unions NSW, and various asbestos support groups. It arose out of the failure by James
Hardie to provide adequate compensation to those suffering asbestos-related diseases,
including as a result of employment with the company.187 At the time the campaign was
launched, James Hardie’s compensation fund, the Medical Research and Compensation
Foundation (MRCF) was thought to be significantly under funded, and unable to provide for
all asbestos-related claims.188
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The shareholder campaign targeted James Hardie’s AGM, which took place in Amsterdam in
September 2004. The campaign centred around two of the Board resolutions put forward at
the AGM. The first resolution (resolution 1) sought to adopt the annual accounts for the year
ended 1 March 2004.189 The ACTU opposed this resolution on the ground that the annual
accounts made no provision for the compensation of asbestos victims.190 The second
resolution (resolution 4) sought to renew the authority of the Board to permit the company to
buy-back its own shares.191 This resolution was opposed as, according to the ACTU, it
represented an attempt by James Hardie to insulate itself from asbestos-related liabilities.192
Prior to the AGM, the ACTU sent letters to 55 major fund managers within Australia.193 The
letter stated that “it can never be acceptable to shareholders for a company to disregard its
obligations to compensate those with legitimate claims due to asbestos exposure.” The letter
also tied the need to ensure adequate compensation for asbestos victims with share value:
“[t]he damage to (James Hardie’s) reputation and the effect of consumer boycotts are likely
to cause sustained damage to its share price and ultimate value unless this issue is resolved
satisfactorily.”194 The letter encouraged the fund managers to take two steps in relation to
James Hardie’s AGM: first, to vote against resolutions 1 and 4;195 and second, to ask
questions about the issue and “make it clear that the company is expected to meet its
obligations to victims and meet standards of good corporate citizenship.”196 The shareholder
campaign was coupled with a wide-ranging media campaign, aimed at negatively impacting
on James Hardie’s reputation, and consumer boycotts of James Hardie’s products.197
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Prior to the AGM, James Hardie withdrew resolution 1 which sought to adopt the company’s
annual accounts.198 According to a press statement issued by James Hardie, the company

deferred the resolution “to provide the opportunity, if necessary, to accommodate any impact
which the recent Special Commission of Inquiry into the Medical Research and
Compensation Foundation…might have on the company’s Financial Statements.”199 It is
unclear whether the shareholder campaign was responsible for James Hardie withdrawing the
resolution. However, it is likely that the campaign was successful in focusing the attention of
shareholders and the wider public on the issue of asbestos compensation, which could have
increased the pressure on the James Hardie Board to increase the compensation to asbestos
victims, which is what occurred. Resolution 4, on the other hand, was successfully passed at
the AGM. However, it received a significant number of votes against, particularly when
compared with other resolutions that were put forward by the Board: over 10 million shares
were voted against resolution 4.200

In October 2004, shortly after the AGM, representatives of James Hardie and the ACTU
commenced negotiation of a long-term funding agreement for future asbestos-related claims
against the MRCF.201 A Heads of Agreement was adopted on 21 December 2004, which
provides for a long-term open-ended funding plan for a minimum of 40 years.202 The Heads
of Agreement formed the basis of a legally binding ‘Principal Agreement’ signed by James
Hardie on 1 December 2005.203 It is difficult to assess the role of the shareholder campaign
in persuading James Hardie to enter into the agreement. However, it is likely that the
198
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shareholder campaign, combined with other actions such as negative media publicity and
threats of consumer boycotts, assisted in putting pressure on the Board, thus perhaps
compelling the Board to enter into the agreement.

8.

The AMWU’s 2004 NRMA Campaign

In March 2004, members of the Australian Manufacturing Workers’ Union (AMWU)
requisitioned an Extraordinary General Meeting (EGM) of the National Roads and Motorists’
Association Ltd (NRMA) members, pursuant to s.249D of the Corporations Act, and put
forward two resolutions to be voted on at the meeting. The meeting requisition arose directly
out of failed enterprise bargaining negotiations between the AMWU and the NRMA
concerning the employment conditions of more than 400 roadside assistance patrol
officers.204 The NRMA and the AMWU had been involved in enterprise bargaining
negotiations since the expiry of a previous Enterprise Bargaining Agreement (EBA) in March
2003.205 The NRMA gave notice of termination of the EBA in an attempt, according to the
AMWU, to contract out “at least 100 of the 412 existing patrol officer jobs”206 and claw back
various employment conditions and entitlements which appeared on the previous EBA.207 A
series of negotiations between the NRMA and the AMWU ensued, and finally reached a
‘stand-still’ in February 2004, when a decision was made by the AMWU to reject NRMA’s
‘final draft’ enterprise bargaining offer.208 The apparent rationale for requisitioning the EGM
related directly to these failed enterprise bargaining negotiations. According to the AMWU,
“[m]onths of stopwork meetings, bans, lockouts and [Industrial Relations Commission] IRC
appearances failed to break the stand-off.”209 A decision was made to change tactics210 and
to “call for a general meeting of NRMA members to deal with the issues of maintaining
current working conditions for patrolmen and to eliminate the discriminatory practice of
having two sets of working conditions for patrolmen who carry out identical work.”211
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The AMWU sought to requisition the general meeting of NRMA members in order to put
forward two resolutions, both attempting to insert new objects clauses into the constitution of
NRMA. The proposed resolutions provided that:
1.

2.

The constitution be amended to insert at 3, Objects, a new paragraph (E) in the following
terms:
(E)
To ensure that Patrol Officers employed to provide road side assistance to the
membership of the NRMA, are not disadvantaged in the provision of such service by
having their current working conditions undermined.
The constitution be amended to insert at 3, Objects, a new paragraph (F) in the following
terms:
(F)
To ensure that fair and equitable remuneration and working conditions are available
to all employees, further ensuring that such a package does not discriminate against
existing Option 3 Patrol Officers.212

In accordance with the requirements of s.249D, the request for the EGM was required to be
supported by “at least 100 members who are entitled to vote at the general meeting.”213 The
sponsoring members of the AMWU (the Patrol Officers) were successful in securing 4,284
NRMA members signatures in support of the meeting requisition.214 In order to secure the
signatures, copies of the resolution were distributed to Patrol Officers at the AMWU
meetings in March 2004. The Patrol Officers were instructed to approach NRMA members
who they were able to contact in the course of their employment duties and request
signatures.215 In addition, Patrol Officers were requested to obtain signatures by taking the
requisition document to “family members, sporting clubs, pubs and any place where there
were likely to be members of the NRMA.”216 These tactics were possible in a campaign
targeting the NRMA, due to the wide membership of the company.217

The NRMA challenged the validity of the resolutions in the New South Wales Supreme
Court on the grounds that the meeting would not be held for a “proper purpose” and / or that
the resolutions were void for uncertainty, thus making the meeting requisition invalid.218
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However, for the reasons outlined later in this paper, the Court held, at first instance, that the
meeting requisition was valid.219 This decision was upheld on appeal.220 Before the EGM
was held, the Board of NRMA agreed to the terms and conditions recommended by the
AMWU in a proposed EBA, on the condition that the AMWU agree to cancel the meeting
request. The proposed EGM, which was projected to cost NRMA $6 million, placed
significant pressure on the NRMA Board to accede to the employment conditions requested
by the AMWU, and resulted in a favourable outcome for the AMWU. Ross Turnbull, then
president of NRMA stated, following the meeting requisition, that:
NRMA management and union/patrolmen representatives met about the unresolved issues concerning
the patrolmen’s Enterprise Bargaining Agreement (EBA). At these meetings, all outstanding issues
were agreed. Management undertook to recommend the terms and conditions of the proposed EBA to
the NRMA board for ratification. The union representatives undertook to recommend the proposed
EBA to the patrolmen. They asked the NRMA board to cancel the union organised $6
million…(EGM).221

According to Ross Turnbull, this represented a “big win for both sides.”222 The EGM was
cancelled following an application to the New South Wales Supreme Court223 and the EBA
was accepted by the Patrol Officers224 and was later registered in the New South Wales
Industrial Relations Commission.225 The AMWU has stated that, following the submission
of the EGM requisition request, “[i]n little more than a week, NRMA insistence on
contracting out; forcing senior patrol officers onto weekend rosters; cutting mid-break shifts
and using GPS to carry out surveillance on workers had been taken off the table”,226 thus
representing a favourable result for the AMWU.

C

The Role of Superannuation Funds in Union Shareholder Activism: Common
Ground?

As noted above, it is a common practice for unions engaged in shareholder activism to lobby
for support from superannuation trustees and managers. Superannuation funds hold a very
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large portion of assets invested in the Australian share market. As at 31 December 2001,
superannuation funds held $495.3 billion in assets, and held approximately 20% of listed
Australian equities.227 It is projected that the value of superannuation fund assets in Australia
will double by 2010 and will reach around $1,699 billion in 2020.228 The growth in value of
the superannuation sector can be attributed primarily to a compulsory superannuation
contribution scheme introduced in 1991, which currently requires mandatory 9% employer
superannuation contributions.229 Australia currently has one of the highest share owning
populations in the world, with 51% of adult Australians owning shares.230 According to a
2000 study, 73% of Australian shareowners own shares through their superannuation
funds.231 Superannuation funds have been labelled “the sleeping giants of shareholder
activism.”232 Indeed, the large investment stake held by the superannuation sector suggests a
great potential to influence the behaviour of companies in Australia.

To what extent are unions able to ‘tap into’ this influence in order to further their shareholder
campaigns? It is necessary to outline the structure of the Australian superannuation fund
industry in order to determine the potential for alignment of their interests with the interests
of unions in shareholder activist campaigns. As outlined above, shareholder activist practices
in Australia have centred on the company AGM. For this reason, the focus of this section
will be on examining the voting practices of superannuation funds and ascertaining the
potential link between these practices and the interests promoted by union campaigns.

1.

The Structure of Superannuation Funds in Australia: Who Holds the Voting Rights in
Shares?

Most superannuation funds are constituted as trusts, separate from sponsoring employers,233
and directly invest in the share market.234 In directly invested superannuation funds, the
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registered holder of the shares, or “the person or the entity entered on the company’s register
of members” may be the trustee of the fund or “a custodian engaged by the trustee.”235 The
registered owner holds the shares on behalf of the superannuation fund’s beneficiaries.
Pursuant to the Superannuation Industry (Supervision) Act 1993 (Cth), the management and
control of certain superannuation trusts must have equal representation of employers and
employees.236 ACSI Executive Officer Philip Spathis states that, in practice, unions will
generally nominate employee representatives to superannuation fund boards.237 This appears
to afford unions potential to influence the investment strategies of superannuation funds, as it
may increase the ability of these funds to align with union shareholder campaigns. In July
2000, the ACTU adopted a corporate governance policy “encouraging union trustees to
decide whether their funds should use their votes and to determine the nature of that
responsibility and how it should be exercised.”238 ACTU President Sharon Burrows has
stated that “employee members sat on half the boards of funds that controlled almost 50 per
cent of total superannuation assets of about $200 billion. Board members face increasing
pressure to invest in line with the interests and values of fund members as well as providing
sound returns.”239

Superannuation trustees may either exercise voting rights attached to shares, or delegate
these rights to a third party, for instance, a fund manager. In superannuation funds managed
by third parties, it is common practice for fund managers to be delegated the power to
exercise voting rights attached to the shares.240 However, there is some debate about whether
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the practice of delegating all voting rights to a fund manager may constitute an unlawful
fettering of discretion by a fund trustee.241

2.

The Extent to Which Superannuation Funds Exercise Voting Rights

Australian superannuation funds have traditionally been passive investors,242 and proxy
voting statistics show a rather low level of active participation in voting at company AGMs.
Kathryn Watt states, using figures compiled by Corporate Governance International, that
“[i]n the 2002 Australian proxy voting season, 41% of proxies were exercised. This figure
stood at 35% in 1999 and 32% in 1998, indicating a slight trend toward increased voting.”243
However, the level of Australian proxy voting is around half the level of participation in the
United States.244

Voting rights are not specifically required to be exercised under the Corporations Act, as
voting is not mandatary for any shareholder. Likewise, the Superannuation Industry
(Supervision) Act 1993 (Cth) (“the SIS Act”) and Superannuation Industry (Supervision)
Regulations (Cth) 1994, which are the major pieces of legislation governing the
superannuation sector, do not require superannuation fund trustees or managers to exercise
voting rights. However, certain duties imposed pursuant to this legislation and in general law
may require fund trustees and managers to vote on particular matters at a company’s AGM.
The SIS Act, in s.52(1), provides a list of covenants to be included in the rules governing a
superannuation entity. Relevantly, the following covenants by the trustee are taken to be
included:
(b) to exercise, in relation to all matters affecting the entity, the same
degree of care, skill and diligence as an ordinary prudent person would
exercise in dealing with property of another for whom the person felt morally
bound to provide; and
(c) to ensure that the trustee's duties and powers are performed and
exercised in the best interests of the beneficiaries.

241

See Ali et al, above n 233, 56.
Spathis, above n 227, 4.
243
Kathryn Watt, ‘Proxy Voting Trends: Fund Managers in the United States of America and Australia’ (2003)
15 Bond Law Review 12, 16.
244
Ibid: in the 2002 voting season 80% of proxies were exercised in the USA.
242

44

Pursuant to general law, a trustee has a duty to exercise the standard of care of an ordinary
prudent business person in administering a superannuation fund.245 The duty of care
contained in the SIS Act and in general law compel trustees to “consider whether the power
to exercise the voting rights attached to a trust’s equity investment should be exercised.”246
The trustees of superannuation funds must place themselves in a position where they can give
genuine consideration to whether or not to cast a vote.247

Where a trustee engages an investment manager, the contract between the fund’s trustees and
the fund manager typically stipulates that the fund manager has the power to exercise voting
rights in relation to the shares.248 Additionally, s.601FC of the Corporations Act may be
relevant to the exercise of the voting rights by fund managers. It provides that a responsible
entity of a fund is required to:
(b) exercise the degree of care and diligence that a reasonable person would exercise if they were in the
responsible entity’s position; and
(c) act in the best interests of the members and, if there is a conflict between the members’ interests
and its own interests, give priority to the members’ interests.

Thus, whilst exercising voting rights attached to superannuation funds is not mandatory,
there may be circumstances in which trustees and fund managers will breach their general
law and statutory duties in not voting on certain AGM resolutions.

Some fund managers prefer to deal with companies ‘behind the scenes’ rather than, or as an
adjunct to, voting at AGMs. The Chief Executive of the Investment and Financial Services
Association (IFSA) states that “[f]und managers consider that picking up the phone and
talking to the board or management is often more effective than only voting at meetings.”249
This type of influence is also fertile ground for unions, who may target companies with
corporate governance problems and attempt to encourage superannuation trustees to raise
these issues directly with company boards, outside the forum of the AGM.
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3

How Are Decisions Made on Voting?

The primary legal barrier to support by superannuation funds for union campaigns is the
duty, contained in general law and the SIS Act, for trustees to act in the best financial
interests of fund beneficiaries. Under general law, a superannuation trustee owes a duty of
loyalty to the beneficiary of a superannuation fund. This includes, inter alia, a duty to act in
the interests of the beneficiary. The ‘interests’ almost exclusively mean the financial
interests of the beneficiary.250 This is thought to be “consistent with commercial
prudence.”251 Further, pursuant to s.62(1) of the SIS Act, trustees and fund managers must
satisfy a ‘sole purpose test’, that is, they must ensure that a superannuation fund is managed
with the sole objective of maximising economic returns for beneficiaries. It follows that
“voting should be conducted with the objective of promoting and maintaining the economic
interests of fund members.”252 Thus, superannuation fund trustees and managers may be
prohibited from supporting union shareholder campaigns in Australia where the campaigns
are not strictly concerned with maximising economic returns for fund beneficiaries. Where
union shareholder campaigns are, however, related to corporate governance or risk
management through, for instance, securing improved workplace health and safety practices,
these campaigns may not be in opposition to the duty to maximise economic returns.

In addition to the legal barriers faced by trustees in aligning with union shareholder
campaigns, an ACSI study of superannuation fund trustees has identified other impediments
to funds engaging in activism, including:
•
•
•
•
•

The external investment manager (but not necessarily the client) will often stand to gain more from
exiting an investment rather than conveying a voice about how a company should be run;
Collective action problems: invariably it is the case that in order to be effective, institutional investors
activism requires several institutions to participate;
Conflicts of interests issues can arise due to the fact that large institutional investors are likely to
provide financial assistance to the companies in which they invest;
Lack of information from company boards on proposed resolutions…
Further, the debate is continuing on whether corporate governance can lead to higher returns. Trustees
need to be able to justify the costs involved in increased monitoring.253
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4.

Possibilities for Aligning the Interests of Unions and Superannuation Funds

The legal duty to maximise profits is a barrier to the extent to which superannuation fund
trustees and managers can align with union campaigns. However, there is some evidence to
suggest that this rule does not completely diminish possibilities for these funds to support
union shareholder campaigns. A qualitative study conducted by Irving Saulwick and
Associates on superannuation trustees and fund managers’ attitudes to investment-related
issues found that some trustees and fund managers believe that “the industrial, environmental
and social impact of a company can directly affect its profitability, so that they do take these
factors into account when making investment decisions.”254 One respondent, for example,
noted that if a company has good employee working relations, “then you have a happy
workforce and a more productive company.”255 Another stated that:
I don’t believe fiduciary obligations are solely equivalent to the bottom line. Investment return has to
be balanced against risk. In terms of risk, all of those factors such as wider social issues come into
play. For example, labour conditions or environmental issues can blow up and suddenly they are
impacting on the bottom line. In this sense, wider social issues need to be considered in the context of
risk.256

Kathryn Watt, General Counsel for Vanguard Investments, stated in an interview that
Vanguard considers the long-term economic wellbeing of a company to be an important
factor in ensuring maximum returns for members of superannuation funds.257 She stated that
good industrial relations practices and the public reputation of a company in their treatment
of workers are relevant factors in considering the long-term economic wellbeing of a
company. However, she also stated that union shareholder campaigns will be most effective
in gaining the support of superannuation fund managers where they focus their campaign on
traditional corporate governance matters, such as executive remuneration, independence of
the board and board workload. In determining how to vote in relation to particular AGM
resolutions, Vanguard will give consideration to research conducted by unions. For example,
during the ASU’s ‘vote no’ campaign against Qantas, the ASU brought to the attention of
Vanguard the non-monetary benefits received by Board directors; a factor that would
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otherwise not have been known by the Vanguard committee making the decision on how to
vote on the resolutions highlighted by the ASU.

Two of Australia’s largest superannuation funds, the combined Public Sector and
Commonwealth Superannuation Schemes (PSS/CSS), which hold approximately $10 billion
under management,258 have also stated in relation to their corporate governance policy, that:
Our investment governance focuses on managing risk and is driven by the Board’s primary investment
objective to maximise long-term real returns whilst minimising short-term risks in order to safeguard
the long-term interests of members.
We believe we have a responsibility to ensure the Fund is not exposed to undue risk because of poor
governance behaviour and as such we actively pursue the principles of good governance in our own
operations, our service providers and in the companies in which we invest.
Investment governance is considered to be the next frontier in risk management – it recognises that
poor environmental, corporate and social practices can lead to a decline in investment values as much
as financial risks.259

In relation to proxy voting, the policy provides:
In keeping with this principle, the Board has decided to exercise its right to cast proxy votes in the
companies in which it invests. This more-active role for the Board underscores their commitment to
ensure long-term shareholder value for members and sends a clear signal to company management
groups that the Board, as a shareholder, will vote and actively consider every resolution in the best
interests of its members.
The fairness of proposals affecting shareholder rights are judged:
•
•

in the context of the organisation’s legitimate obligations to all parties (including shareholders,
creditors, management, employees, customers and suppliers); and
in the likelihood of the proposal generating a reasonable return to shareholders.260

In line with this policy of risk management, in April 2003, the PSS/CSS called on Australian
companies to improve public reporting of workplace health and safety risk management:
WH&S has long been cited as having a relationship with sound company management. Investors are
increasingly interested in this aspect of risk management and believe companies stand to gain from
improved WH&S reporting. It will improve trust, enhance the market’s awareness of risk and
companies will benefit from improved reputation and brand equity. In summary, companies that look
after their workplace health and safety improve their chance of being sound long-term performers.
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Through their joint investment governance program, established to protect the long-term interests of
their members, PSS/CSS and CSF are calling on companies to disclose relevant WH&S performance
and risk management commentary to investors in their annual reports; and on fund managers and
investment analysts to take a more active interest in WH&S risks.261

It may not always be possible, for legal or pragmatic reasons, for superannuation funds to
support union shareholder campaigns. However, there is scope for alignment of these
interests, particularly where a fund’s investment is focused on securing the long-term
economic wellbeing of companies in which it has invested and the union campaign shares
this objective. The effect on union shareholder campaigns of receiving support of
superannuation funds can be significant. Whilst most superannuation funds do not have a
controlling interest in Australian companies,262 where these funds, particularly large funds,
back union campaigns, they may exert significant pressure on the Board to address union
issues.263 This may be the case particularly where there is a strong economic interest in
doing so, such as addressing corporate governance problems.

III

THE LEGAL BASIS FOR UNION SHAREHOLDER ACTIVISM IN AUSTRALIA

As outlined above, unions have utilised a variety of methods to facilitate shareholder activist
campaigns, centred primarily on the company AGM. Some of these methods, including
putting resolutions forward at AGMs and posing questions at AGMs, have their legal basis in
the Corporations Act.
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A
1.

The ‘100 Member Rule’

Putting Resolutions Forward at AGMs

Pursuant to s.250N of the Corporations Act, a public company must hold an AGM within 18
months of its registration and at least once every calendar year after its initial AGM.264
Section 249N(1) allows shareholders to put forward a resolution to be considered at a
company’s AGM (or any general meeting). It provides that:
(1) The following members may give a company notice of a resolution that they propose to move at a
general meeting:
(a) members with at least 5% of the votes that may be cast on the resolution; or
(b) at least 100 members who are entitled to vote at a general meeting.265

Unions have utilised s.249N(1)(b) by collecting signatures from at least 100 company
shareholders (usually among union members) in order to put forward a resolution at a
company’s AGM. The use of s.249N(1)(a) to propose a resolution may not be possible for
many companies, as it would involve ownership of a significant amount of share value in a
company.266 Section 249N(2) provides that the notice must be in writing;267 “set out the
proposed resolution”;268 and be “signed by the members proposing the resolution.”269 Where
a Board receives a proposed resolution, it must be considered “at the next general meeting
that occurs more than 2 months after the notice is given.”270 Section 249O defines the
requirements for giving notice of a shareholder resolution: s. 249O(2) provides that “[t]he
company must give all its members notice of the resolution at the same time, or as soon as
practicable afterwards, and in the same way, as it gives notice of a meeting”; s. 249O(3)
provides that the company bears the costs of giving members notice of the resolution
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provided the company receives the notice in time to send it out to members with the notice of
meeting.

The subject matter of a proposed resolution is not unlimited: it must not be more than 1,000
words in length or defamatory271 and must not interfere with powers vested in the Board. For
instance, in Gramaphone and Typewriter Ltd & Stanley,272 the court held that “even a
resolution of a numerical majority at a general meeting of the company cannot impose its
will upon the directors where the articles have confided to them the control of the company’s
affairs.”273 Similarly, in John Shaw & Sons (Salford) Ltd v Shaw,274 the court stated:
A company is an entity distinct from its shareholders and its directors. Some of its powers may,
according to its articles, be exercised by directors, certain other powers may be reserved for the
shareholders in general meeting. If powers of management are vested in the directors, they and they
alone can exercise these powers. The only way in which the general body of the shareholders can
control the exercise of the powers vested by the articles in the directors is by altering the articles,
or…by refusing to re-elect the directors of whose actions they disapprove. They cannot themselves
usurp the powers which by the articles are vested in the directors.275

In the context of considering the validity of a resolution proposed at an extraordinary general
meeting,276 the court in NRMA v Parker277 held that “in general, a power vested by the
constitution of a company exclusively in the directors cannot be effectively exercised, nor
can it be effectively controlled or interfered with, by a resolution of members in a general
meeting.”278 Thus, the subject matter of resolutions put forward by unions as shareholders is
restricted by the division of powers and responsibilities contained in the company’s
constitution. The resolution must not deal with matters of authority vested in company
directors.

However, as we saw in the discussion of Australian case studies of union shareholder
activism, on some occasions, unions have proposed as the subject matter of resolutions,
issues that are regarded as being within the power of directors. An example is the resolutions
proposed by the AMWU for the meeting it requisitioned of the members of NRMA. The
271
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resolutions dealt with the working conditions of one category of NRMA employees – a
matter for directors and not shareholders. The reason these types of proposed resolutions
have not been held to be invalid is that the resolutions are proposed as amendments to the
company’s constitution. As was stated in John Shaw & Sons (Salford) Ltd v Shaw, above,
shareholders can alter the exercise of powers by directors by altering the company’s
constitution.

Section 249P is also a provision utilised by unions in shareholder activist campaigns. It
provides that:
(1) Members may request a company to give to all its members a statement provided by the members
making the request about:
(a) a resolution that is proposed to be moved at a general meeting; or
(b) any other matter that may be properly considered at a general meeting.

The request may be made by “members with at least 5% of the votes that may be cast on the
resolution” or “at least 100 members who are entitled to vote at a meeting.”279 The company
is responsible for the costs of distributing a members’ statement if the statement is received
in time to be distributed with the notice of meeting.280 The company is not required to
comply with the request if the material is defamatory or more than 1,000 words in length.281
This provision has been utilised by unions in attempts to obtain the support of other
shareholders in backing resolutions proposed by unions, and also in attempts to encourage
other shareholders to vote against Board resolutions.
2.

Calling Extraordinary General Meetings

The requisition of an extraordinary general meeting (EGM) by shareholders is a process less
commonly utilised by unions in conducting shareholder campaigns. Part 2G.2 of the
Corporations Act provides that a general meeting of shareholders may be called by a
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director, the members, or the court. Section 249D governs the requisitioning of EGMs by
members. It provides that:
(1)The directors of a company must call and arrange to hold a general meeting on the request of:
(a) members with at least 5% of the votes that may be cast at the general meeting; or
(b) at least 100 members who are entitled to vote at the general meeting.

The numerical requirement in s.249D(1)(b) may be altered by regulation.282 Where a valid
request is received by the directors, the meeting must be called “within 21 days after the
request is given to the company”, and the meeting must be held not later than 2 months after
the request is given to the company.283

In order to be valid, a members’ request for a general meeting must fulfil a series of technical
requirements. The request must be in writing, state any resolution to be proposed at the
meeting, be signed by members making the request and be given to the company.284 Also,
the meeting request must be for a proper purpose,285 and the proposed resolution/s must not
be void for uncertainty.286 In order to satisfy the proper purpose test the subject matter of the
resolution sought to be passed “must be within the power of the members to consider and
pass.”287 Thus, the meeting must not be convened in order to consider a resolution which is
within the proper authority of the Board.288 In addition, the meeting must not be convened
for “some extraneous purpose so as to constitute an abuse.”289 In considering whether an
EGM request is invalid for improper purpose, regard must be had to the purpose of the
“requisitionists as a whole”. Thus, where a request is made by union members along with a
number of other company members, as was the case in NRMA v Parkin,290 it may be difficult
to attribute the union objective to the entire group of requisitionists, thereby making it
difficult to prove improper purpose. The courts have expressed reluctance about interfering
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with the rights of minority shareholders by too readily finding an improper purpose. In
Humes Ltd v Unity APA Ltd,291 the court stated:
It can…be said that a minority shareholder is not acting bona fide in requisitioning a general meeting,
if his objective is something other than the passing of the resolutions contained in the requisition… In
my opinion this court should be very reluctant to interfere with a minority shareholder’s statutory right
to requisition a general meeting. I consider it should only do so when it is clear the purpose for calling
the meeting is something other than the passing of the resolutions contained in the requisition.292

In NRMA v Scandrett,293 the court stated:
If the purpose for which the requisition is made is truly to have a meeting of members convened in
order to consider and, if thought fit, to pass the resolution, then it does not matter that the requisitionist
is motivated to pursue that purpose by ill-will or self interest.294

The court held, in NRMA v Parkin,295 that the fact that the EGM requisition arose directly out
of the desire of the AMWU members to further their position in enterprise bargaining
negotiations did not lead to the conclusion that the request was void for improper purpose.
The court stated that it could not conclude that Mr Parkin did not really want to have the
resolutions passed:
I do not find that Mr Parkin has submitted the resolution without really wanting it to be put and passed.
His position, in March before the requisition was submitted, was that if some solution to the industrial
dispute, satisfactory to him, could be arrived at, then it might not have been necessary for the
resolution to be put. However, if no satisfactory solution can be arrived at, then the evidence shows, it
seems to me, that he wishes the resolutions to be considered by the members and, if they think fit,
passed…In having the potential to improve the employees’ bargaining position in future negotiations
over wages and conditions there could be real advantage for Mr Parkin in having the resolutions
passed…Thus, the attack on the resolutions as an abuse of process fails.296

The meeting request may also be declared invalid if the resolutions proposed to be passed at
the EGM are void for uncertainty. Where a proposed resolution is “so vague as to be
completely meaningless”,297 the board may refuse to put the resolution to a meeting.
However, there must be more than “merely some vagueness about the resolution.”298 In
ascertaining whether a proposed resolution is void for uncertainty, the courts have used the
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test in Upper Hunter District Council v Australian Chilling and Freezing Co Ltd,299 a case
concerning the legality of a contractual term. In Upper Hunter, the court held that:
…so long as the language employed by the parties…is not so obscure and incapable of any definite or
precise meaning that the Court is unable to attribute to the parties any particular contractual intention,
the contract cannot be held to be void or uncertain or meaningless…no narrow or pedantic approach is
warranted.300

Thus, if a court is able to attribute meaning to a resolution, no matter how difficult this task
may be, the resolution will not be void for uncertainty. Regard must be had to the possibility
that ambiguities in the resolutions in the notice (of meeting) can be debated and amendments
to the motions can be proposed.

The Corporations Amendment Bill (No 2) 2005 will, if enacted, abolish the 100 member rule
as it applies to the requisitioning of EGMs. Item 1 of Schedule 1 to the Bill proposes to
replace s.249D(1) with the following:
(1) The directors of a company must call and arrange to hold a general meeting on the request of
members with at least 5% of the votes that may be cast at the general meeting.

The Parliamentary Joint Committee on Corporations and Financial Services, in its recent
report on the Bill,301 recommended in favour of the new provision, thus supporting the
abolition of the 100 member rule as it applies to requisitioning EGMs.302 The Committee
found that the 100 member rule contained in s.249D(1)(b) of the Corporations Act affords
significant opportunity for abuse and can result in “substantial costs for the company.”303 If
the Bill is enacted, the scope for unions to utilise the EGM process as a form of activism will
be severely limited. Campaigns such as the AMWU’s campaign against NRMA may no
299
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longer be possible, as they would require the acquisition of a prohibitive amount of share
value, unless unions were able to attract the support of a large investor or bloc of investors.

B

The Use of Proxies

Pursuant to s.249X(1) and (1A), a person who is entitled to attend and vote at a company
meeting may appoint a person or a body corporate to exercise their vote. This provision is a
mandatory rule for public companies, and thus cannot be overridden by a provision in a
company’s constitution. The proxy need not be a member of the company. Pursuant to
s.249Y, proxies have the same rights as a member:
(a) to speak at the meeting; and
(b) to vote (but only to the extent allowed by the appointment); and
(c) join in a demand for a poll.

In order to appoint a proxy, a shareholder must fulfil certain technical requirements. Section
250A provides:
(1) An appointment of a proxy is valid if it is signed, or otherwise authenticated in a manner prescribed
by the regulations, by the member of the company making the appointment and contains the following
information:
(a) the member's name and address;
(b) the company's name;
(c) the proxy's name or the name of the office held by the proxy;
(d) the meetings at which the appointment may be used.

It is the obligation of the company to ensure that a proxy form is sent to all members entitled
to appoint a proxy.304 In order to validly appoint a proxy, a shareholder must send the proxy
appointment form to the company at least 48 hours before the relevant meeting.305
Unions have utilised the Corporations Act provisions on proxy voting to encourage members
to vote on resolutions where they are unable to physically attend a meeting. Unions are thus
able to encourage shareholders to appoint a union member to cast a proxy vote in favour of a
union-backed resolution, or against a board resolution which a union is campaigning against.
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C

The Ability to Pose Questions at a Company’s AGM

Pursuant to s.250S of the Corporations Act, “The chair of an AGM must allow a reasonable
opportunity for the members as a whole at the meeting to ask questions about or make
comments on the management of the company.” This provision has been utilised by unions
as part of their shareholder campaigns by seeking to place specific matters directly before the
Board, in the hope of compelling directors to address them.

IV

COMPARATIVE STUDY: LABOUR SHAREHOLDER ACTIVISM IN THE
UNITED STATES

Labour has been engaged in shareholder activism in the United States since the late 1980s.306
In recent years, US unions have become “the most aggressive of all institutional
shareholders,”307 sponsoring far more shareholder campaigns than their Australian
counterparts, with arguably more success at changing corporate practices. Like Australian
unions, unions in the US have focused their shareholder campaigns on both traditional
corporate governance matters and traditional union goals. They have also utilised a variety
of tactics in securing influence in the boardroom, including the use of SEC Rule 14a-8, the
US equivalent to s.249N of the Corporations Act, as their “weapon of choice.”308 However,
the US experience of union shareholder activism is dominated by union pension funds and
other labour-oriented investment funds, which have been either aligned with union
campaigns or the catalysts for labour shareholder activism. This is distinct from the
Australian experience, in which labour shareholder activism has originated from unions, or
rather, collections of individual union members, who then may or may not gain the support
of superannuation funds.

A

The Development of Labour Shareholder Activism in the United States

Labour shareholder activism in the United States arose out of “the wave of corporate
takeovers in the 1980s,” in which employee shareholders generally supported anti-takeover
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devices and employee stock ownership plans.309 Following this wave of takeovers, many
companies were left with heavy debt loads and went through restructuring. As part of this
restructuring process, many corporations dramatically downsized their workforces and
shifted to using part-time and casual employees.310 This resulted in a significant decrease in
union membership and strength, as “millions of workers lost their jobs…(and) workers
perceived that the unions were unable to protect their members from layoffs.”311 In the early
1990s, labour grew increasingly concerned at corporate management practices:
Labor perceived that managers, now insulated from the consequences of bad policies and poor
performance by antitakeover devices, which labor had supported, were using their power to close
plants, hire permanent replacement workers for striking employees, and pay themselves exorbitant
salaries and benefits. From labor’s perspective, management simultaneously failed to focus on longterm investments in training, technology, and improved products.312

As union membership declined, there was a significant increase in assets held in pension
funds and employee stockholdings: combined assets of pension funds rose from US$55
billion in 1983 to around US$216 billion in 1993 and by 1993, around one in every five listed
stock-exchange companies “had an average employee ownership of fifteen percent.”313
Large public pension funds, such as the California Public Employees Retirement System
(CalPERS), the nation’s largest pension fund,314 have been engaged in shareholder activism
since 1987,315 directing their campaigns at corporate governance practices of targeted
companies.316 Unions and union pension funds frequently supported these corporate
governance campaigns and gradually began to engage in shareholder activism through
initiating their own campaigns.317 They began to build alliances with other pension funds
through shareholder groups318 and utilised their combined assets to gain access to company
decision-making processes.
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Pension fund assets in the United States have come to represent “tremendous shareholder
voting power” and the benefit plans of union members account for approximately US$5
trillion in assets.319 Assets held in union-affiliated pension plans represent a significant
proportion of this wealth. Some of the large union pensions funds, including Teamsters, the
Service Employees (S.E.I.U), the Union of Needle Trades, Industrial and Textile Employees
(UNITE), and the United Brotherhood of Carpenters and Joiners America, promote
shareholder activism.320 The American Federation of Labor-Congress of Industrial
Organisations (AFL-CIO) has begun to coordinate the voting power of separate pension
funds.321 The AFL-CIO’s affiliated union pension plans represent “more than 66 national
and international unions and their membership of more than 13 million workers”, accounting
for US$400 billion,322 thus holding significant shareholder power. The AFL-CIO recognises
the perceived need to utilise pension funds in order to benefit employees as workers and
shareholders. AFL-CIO Secretary-Treasurer Richard Trumka claims that:
There is no more important strategy for the Labor Movement than harnessing our pension funds and
developing capital strategies so we can stop our money from cutting our own throats.323

Shareholder activism by labour unions and pension funds has been on the increase since the
1990s. For instance, labour funds submitted 80 shareholder proposals in 1994;324 105 in
2001; and 381 in 2003.325 In 2004, union-sponsored funds submitted 43 per cent of all
shareholder initiated corporate governance proposals.326

B.

Rationale for Union Shareholder Activism in the United States

The motivation behind labour shareholder initiatives in the United States is not always
obvious327 or uniform.328 Corporate management often claims that union shareholder
initiatives in the US form part of a “corporate campaign” to gain concessions for workers at
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the expense of other shareholders.329 It is generally agreed that some shareholder campaigns
are launched against companies in which a union is engaged in an industrial dispute or
enterprise bargaining negotiations. They are used as an alternative or complement to
picketing and striking, in order to strengthen a union’s bargaining position.330

However, Schwab and Thomas assert that shareholder activism by unions cannot be
dismissed as simply “an old dog’s new tricks.”331 In addition to the objective of furthering
labour interests, unions are also concerned with the financial performance of companies and
many union campaigns are aimed at ‘enlarging the corporate pie’ or preventing corporate
mismanagement.332 Such campaigns can benefit workers (as employees and shareholders
through their pension funds) and other shareholders. In addition, even where union
shareholder campaigns are used as a weapon in an industrial dispute or bargaining process,
this need not compromise the interests of other shareholders: where a union shareholder
campaign targets the corporate governance of an underperforming company in which it is
concurrently engaged in enterprise bargaining, other shareholders may support the campaign
if it is in their own interests to do so, without supporting the wider union initiative or
objective.333 Schwab and Thomas also note the goal of labour to become more involved in
corporate decision-making:
In recent decades, unions have become increasingly frustrated at their lack of influence over basic
corporate policy. Shareholder activism is a promising way of getting the attention of top management
and the board of directors.334

Engaging in shareholder campaigns may allow unions to by-pass traditional channels of
communication with companies as they open a dialogue directly with senior management and
directors.
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C. Strategies of Labour Shareholder Activists
In the US, unions and union pension funds have utilised a number of mechanisms to attempt
to alter the practices and performances of companies. However, as is the case in the
Australian market, the shareholder campaigns are centred around the company AGM.

1.

Shareholder Proposals under Rule 14a-8

The most common method of shareholder activism is the use of SEC Rule 14a-8 to put
forward shareholder proposals at a company’s AGM.335 These proposals may take two
forms: traditional non-binding proposals and, less commonly, binding by-law amendment
proposals.336 These proposals are usually filed by trustees of union pension funds or current /
retired union members who own shares.337 A shareholder, in order to file a proposal, must
have continuously held at least US$2,000 in market value or one percent of the company’s
securities for at least one year by the date the proposal is submitted.338 A company is
obliged, pursuant to Rule 14a-8(a), to include a shareholder’s proposal in its proxy materials
for an upcoming shareholders’ meeting provided that the proposal meets various procedural
and substantive requirements. Relevantly, the proposal must not relate to a personal
grievance against the company or seek to further a personal interest,339 and it must not deal
with a matter which concerns the ordinary business operations of the company.340 The
shareholder submitting the proposal is permitted to provide a short statement in support of
the proposal – a technique used by unions to encourage proxy votes in favour of the
resolution.341

Usually, union shareholder proposals relate to standard corporate governance matters, and
according to Schwab and Thomas “[t]he amazing thing about these union-sponsored

335

17 C.F.R § 240 (1997). O’Connor, above n 320, 11.
Schwab and Thomas, above n 22, 1042.
337
Diane E. Lewis, ‘Unions Seeking Leverage as Shareholders’, The Boston Globe, 7 April 1996, 71.
338
Rule 14a-8(a) 17 C.F.R § 240 (1997). Also, the shareholder must attend the meeting to present the proposal
and is limited to one proposal per meeting.
339
Rule 14a-8(c)(4), 17 C.F.R § 240 (1997).
340
Rule 14a-8(c)(7), 17 C.F.R § 240 (1997). See Schwab and Thomas, above n 22, 1049 – 51 and Thomas and
Martin, above n 306, 53 – 60 for a detailed examination of the application of the “personal grievance” and
“ordinary business” exclusions to Rule 14a-8 shareholder proposals.
341
Schwab and Thomas, above n 22, 1043: unions also independently solicit proxies.
336

61

proposals is how ordinary they are, from the perspective of any institutional investor.”342
Union shareholder proposals have commonly focussed on such issues as poison pills,
classified boards, board independence and ‘golden parachutes.’343 The reason for this, it is
argued, is that unions have a legitimate interest in securing good management practices and
the long-term economic wellbeing of a company, but also, by focussing on these matters,
unions are more likely to gain the support of other shareholders – most notably, large pension
funds.344

Large pension funds in the US, like their Australian counterparts, generally have “long-term
investment horizons”: when unsatisfied with the performance or practices of a company, they
may not be able to do the “Wall Street Walk” and sell all shares in a company without
depressing the market price.345 Instead, it is in the interests of large pension funds to attempt
to improve the performance of an underperforming company through changing its practices.
This provides unions with an opportunity to target underperforming companies with poor
workplace practices or union relations. In seeking to create a corporate governance system
which is responsive to shareholder interests, unions align their campaigns with the interests
of other shareholders.346 This maximises their ability to get the attention of the Board, and is
said to contribute to the success of union shareholder activism in the US.347 Unions’
corporate governance proposals have enjoyed some measure of success. For instance, in the
1994 proxy season, unions won more majority votes for their proposals (seven) than any
other investor group.348 In the 1998 proxy season, 14 union initiated corporate governance
proposals were passed.349

More recently, unions have begun to focus their shareholder campaigns on claims of
excessive executive remuneration, which has come to dominate the substantive content of
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union shareholder proposals.350 The issue of executive remuneration has allowed unions in
the US to highlight the concurrency of shareholder and worker interests. Unions have
claimed that excessive executive remuneration reduces the value of shareholdings.351 In
addition, unions have used the disparity between the remuneration of senior executives and
other employees in order to highlight social issues.352 Focussing on wage disparities is a
tactic long utilised by unions in the collective bargaining process and “the perceived greed of
top executives is often mentioned in union leaflets.”353 In bringing this issue to the
boardroom via shareholder proposals and ‘vote no’ campaigns, unions have created another
forum to highlight pay disparities and raise awareness among other shareholders and the
public during collective bargaining and corporate campaigns. The AFL-CIO has been active
in its campaign to address perceived excessive executive remuneration, and established an
“executive paywatch” website in 1997 designed to assist unions in shareholder campaigns. It
is stated on the website:
A reasonable and just compensation system for executives and workers is fundamental to the creation
of long-term corporate value. However, the past two decades have seen an unprecedented growth in
compensation only for top executives and a dramatic increase in the ratio between the compensation of
executives and rank-and-file workers…What’s wrong with CEOs taking a disproportionate share of the
wealth? The problem is that excessive CEO pay takes the dollars out of the pockets of shareholders –
including the retirement savings of America’s working families. Moreover, a poorly designed
executive compensation package can reward decisions that are not in the long-term interests of a
company, its shareholders and employees.354

The AFL-CIO’s website has a database on the remuneration of US executives. The objective
of the website is not only to create transparency in relation to executive remuneration
packages but also to mobilise individual pension fund beneficiaries, unions, union pension
funds and perhaps other shareholders in supporting union shareholder campaigns.
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Rule 14a-8 proposals have also been used by unions to address social / industrial issues more
directly. For example, in 1996 the Union of the Needletrades, Industrial and Textile
Employees submitted a shareholder proposal to The Gap Inc’s AGM as part of a high-profile
campaign initiated by the National Labor Committee, a union-affiliated workers rights
organisation, on the treatment of women employed in Central American sweatshops who
produce clothing for The Gap.355 Apparently in response to the campaign the company
established an independent monitoring regime to monitor suppliers in the Central American
countries where the clothing is produced. The union withdrew the resolution.356

In 2002, the AFL-CIO and the International Federation of Chemical, Energy, Mine and
General Workers’ Unions (ICEM), along with several other unions and faith based
organisations, used the shareholder proposal rule as part of a wider corporate campaign
against Unocal, which, according to the AFL-CIO, participated in an oil pipeline project in
Burma partially constructed by forced labour.357 The resolutions, which were initiated by a
union pension fund (LongView Collective Investment Fund), called on the board of Unocal
to “adopt, implement and enforce a code of conduct based on the ILO’s conventions on
workplace human rights” and link executive remuneration to the company’s “ethical and
social performance.”358 The resolutions were supported by the UK’s Trade Union Council
which contacted over 100 pension funds in order to obtain their support, along with several
large US pension funds including CalPERS.359 The resolutions were not passed. However,
the resolution calling on the board to adopt a code of conduct received 31.3 percent of votes
in favour, which was labelled “a great success for global labour solidarity”, by ICEMs
General-Secretary Fred Higgs.360 The TUC’s Institutional Investment Officer, Tom
Powdrill, claimed:
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To have one in three of your shareholders supporting a resolution that puts the issue of operating in
Burma centre stage is something that the company cannot ignore. Taken with the high abstention rate it
is clear that the company is approaching the point where there is widespread investor unease.
Already Unocal CEO, Charles Williamson has responded to the growing investor concern with the
company's human rights and labour rights practices by telling shareholders that he will take the issue
up with the Unocal board of directors.361

2.

Binding By-Law Amendments

Some shareholder proposals under Rule 14a-8 can be an effective method to encourage
company boards to change corporate practices. However, they are usually proposed as nonbinding resolutions. Unions have also submitted binding by-law amendment resolutions
which, like non-binding resolutions, deal with a range of matters.362 Schwab and Thomas
claim that binding by-law resolutions have great potential for unions to influence the conduct
of company boards as boards faced with these resolutions “will need to take unions’ actions
very seriously or risk becoming takeover targets of potential acquirers alerted to their
vulnerability by a successful shareholder vote.”363

3.

“Vote No” Campaigns

Unions have also supported or initiated campaigns withholding support for resolutions
proposed by company boards. These campaigns have predominantly focussed on the issues
of executive remuneration and board composition.364 According to Schwab and Thomas, the
interest of a union in supporting or initiating a vote no campaign against proposed executive
remuneration packages is likely twofold: “to protect the value of its capital investment from
management self-enrichment and to point out the inequalities of management’s negotiating
position in negotiating compensation for rank-and-file workers.”365

4.

‘Behind the Scenes’ Meetings with Company Executives

According to Marleen O’Connor, in focusing shareholder proposals on “wedge issues” which
will gain the support of public pension funds, unions are able to have “behind the scenes”
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meetings with company managers.366 She claims that “[i]t is commonly understood among
those in the institutional investor community that unions may discuss labor issues as well as
corporate governance matters” at these meetings.367 This form of activism may be used in
cases where unions are engaged in a broader corporate campaign aimed at gaining benefits
for workers or collective bargaining negotiations. The influence unions have on managers,
compared with other larger shareholders, has been questioned.368 However, where a union is
able to negotiate directly with company managers, with the understanding that it may
withdraw its shareholder proposal on a favourable outcome, there is probably scope for the
union to exert some influence in these meetings.369

V

OTHER COMPARATIVE DEVELOPMENTS

It appears there are few instances of shareholder activism by unions in other countries.
However, there have been some developments in the United Kingdom and Canada to suggest
that union shareholder activism may become more prevalent in the future.

A

United Kingdom

In the United Kingdom, the Trade Union Congress (TUC) has recently begun to mobilise
labour pension funds.370 The TUC has initiated a number of shareholder campaigns focussed
mainly on executive pay, in which it has encouraged member union trustees and other
institutional investors to vote down executive pay proposals that are claimed to be
excessive.371 The TUC has also targeted other corporate governance matters, such as board
independence, performance based executive remuneration, and employee share ownership
schemes.372 At the core of the TUC’s efforts is its Member Trustee Network, consisting of
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1000 member-nominated trustees who are collectively responsible for over 260 billion
pounds (approximately a third of total UK pension fund assets).373

In recent campaigns targeting GlaxoSmithKline, Corus, HSBC and BSkyB, the TUC has sent
voting alerts to its Member Trustee Network advising trustees of its opposition to particular
board remuneration proposals and advising them to encourage their fund managers to vote
against the proposals.374 It is claimed that these voting alerts have directly affected the
voting decisions of some pension funds,375 and that “having a clear trade union line on
particular votes may have also given confidence to other investors – both pension funds and
perhaps some fund managers – to depart from the ‘industry’ line.”376 In addition, creating
public scrutiny of excessive executive remuneration has “symbolic value” as, according to
Brendan Barber, General Secretary of the TUC, the shareholder campaigns send out a
“negative signal” to the wider public, highlighting differences in board remuneration and
remuneration of ‘front-line’ employees.377

It is likely that union shareholder activism will continue to gain prominence in the UK. The
TUC has expressed a commitment to increasing coordination of trade union investors in the
future as “[w]orking collectively trade union investors could aim to play a much larger role
in developments in shareholder activism and socially responsible investment and debates on
corporate governance.”378 Further, the TUC has expressed an interest in gradually moving
beyond campaigns focussing on traditional corporate governance concerns to directing their
campaigns at traditional union objectives.379 For example, the TUC states that trade union
investments could be mobilised for “a vote against the report and accounts of companies with
poor health and safety reporting.”380 According to Brendan Barber:

373

TUC, above n 371, 2.
Ibid, 13.
375
Ibid.
376
Ibid.
377
‘UK Fund Managers Start to Embrace Worker-Related Interests’ The Australian – Finance, 15 September
2003, 28.
378
TUC, above n 371, 11.
379
Ibid, 18.
380
Ibid, 15.
374

67

Increasingly, people in the trade union movement recognise that a part of the long-term wellbeing of a
company is that it is not going to be exposed to reputational risk…Emphasis on corporate social
responsibility is being forced up the agenda of all companies, and offering good working conditions
and fair pay sits comfortably with the more recent demands on ethical, environmental and reporting
standards.381

B

Canada

The Canadian experience of labour shareholder activism has also focused on the coordination
of labour’s capital investment in companies in order to improve corporate practices and
performance. In 2000, the Shareholder Association for Research and Education (SHARE), a
national non-profit organisation, was created in order to “help pension funds and other
investors build sound investment practices, protect the interests of plan beneficiaries, and
contribute to a just and healthy society.”382

SHARE coordinates the activities of Canadian union pension funds and also conducts
educational programs for trustees of union pension funds. Its board of directors has a
majority of union representatives. SHARE has attempted to tap into the significant wealth
held in Canadian trustee pension funds, estimated at Can$600 billion,383 to change the
practices and performance of targeted companies. In Canada, as in Australia, many pension
fund trustees delegate management of their funds, including voting rights in shares, to
external fund managers.384 SHARE focuses on encouraging pension fund trustees to monitor
voting practices of fund managers and influence their voting practices in accordance with
SHARE’s recommendations. SHARE’s activities focus on delivering educational programs
for pension fund trustees; conducting research and facilitating policy reform on a variety of
issues, including, among other relevant issues, socially responsible institutional investment
and corporate social responsibility; monitoring proxy voting practices and shareholder
activism.385
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SHARE’s campaigns focus on the company AGM and it assists its affiliate organisations in
the following:
•
•
•
•

facilitating institutional shareholder dialogue and action
drafting and filing shareholder proposals
presenting proposals at corporate annual general meetings
coordinating internationally with other institutional shareholders.386

Each year, SHARE has coordinated various shareholder proposals at company AGMs
relating both to corporate governance issues and corporate social responsibility. It has a
mandate to facilitate activism on behalf of its affiliates “on a variety of issues that affect
share value and the long-term interests of pension beneficiaries.”387 SHARE’s corporate
governance proposals relate mainly to board independence, auditor fee disclosure and the
separation of chair and CEO.388 It has also been active in coordinating corporate social
responsibility proposals initiated by its affiliate organisations, some of which have concerned
labour issues. For instance, in the 2001, 2002 and 2003 AGM seasons, two Canadian
pension funds (Working Enterprises Ltd, the staff pension plan of the Canadian Labour
Congress, and a Montreal area firefighter’s pension plan) submitted a proposal at the
Hudson’s Bay Company AGM. Similar resolutions were put forward at the AGM of Sears
Roebuck and, through a campaign coordinated with the US-based AFL-CIO Office of
Investment and the Interfaith Center for Corporate Responsibility, at the AGM of Wal-Mart.
The three targeted companies are the largest retailers in Canada and the pension funds
initiating the campaigns expressed concern about working conditions in foreign clothing
production facilities.389 The Hudson’s Bay 2003 resolution (which was essentially the same
as the Sears resolution) proposed that the Board of Directors:
1.

2.

Amend the Hudson’s Bay Company Code of Vendor Conduct and standard purchase contracts to
reflect fully the principles contained in the International Labour Organisation (ILO) Declaration
on Fundamental Principles and Rights at Work;
Establish an independent monitoring process that assesses adherence to the amended Code;
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3.

Report annually in writing on adherence to the amended Code through an independent and
transparent process, the first such report to be completed by January 2004.390

The shareholders linked improved labour standards with the long-term economic success of
the company. The Hudson’s Bay resolution supporting statement provided that:
Shareholders are concerned about potentially adverse financial effects on the Company and
shareholder value resulting from failure to effectively monitor working conditions in facilities where
the Company’s goods are produced. Negative publicity, consumer boycotts, worker lawsuits, and
divestiture or avoidance by investors are frequent responses to revelations of abusive working
conditions…Assurance that our Company has an effective code of conduct will increase its
attractiveness to investors and consumers. Alternatively, uncertainty about the effectiveness of the
Company’s code suggests that potential information on the frequency and scope of independent
monitoring and a summary of the results, will contribute to such assurance.391

At Hudson’s Bay 2001 AGM, the proposal received 15.2% of votes in favour; in 2002, the
proposal received 36.8% of votes in favour – a significant increase. In 2003, the proposal
was withdrawn by the sponsoring shareholders after successful negotiations between the
union pension funds and the company yielded a favourable result for the shareholders.
SHARE stated that:
The 2003 proposal filed with Hudson’s Bay was withdrawn after the company committed to ensuring
that its suppliers operate in a manner consistent with the spirit of the ILO core labour standards, to
reviewing the wording of its Code of Vendor Conduct, and to on-going dialogue with shareholders.
The Company is the first Canadian retailer to publish an annual report on Corporate Social
Responsibility.392

Conversely, the Sears proposal peaked in 2001 with 10.2% of votes in favour. In 2002, it
received 6.2% of votes in favour and in 2003, 7.7% of votes in favour.393 The campaigns
also included “discussions” between the companies, the coalition of shareholders proposing
the resolutions and SHARE, and verbal statements in support of the resolutions made by
representatives of the shareholders at the AGMs. Further, the media coverage of the 2001
campaigns was considered by SHARE to be sufficiently extensive to be labelled “a success”
and had “an important public impact.”394
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In the case of the Hudson Bay’s campaign, it is likely that the shareholder campaign,
including the AGM resolutions, the continuing dialogue between the pension funds and the
company, and the media coverage of the campaign, placed pressure on the company to enter
into negotiations with the shareholders and commit to altering its corporate practices.

VI

ANALYSIS OF UNION SHAREHOLDER ACTIVISM IN AUSTRALIA

A

Objectives and Rationale of Union Shareholder Activism

The objectives of union shareholder activism are not necessarily common to all campaigns;
however, in analysing case studies of shareholder activism by labour unions in Australia,
several points may be identified in relation to the rationale or perceived objectives of these
campaigns.

1.

Unions Using Shareholder Activism to Resolve Industrial Disputes

In all of the case studies referred to above, unions in Australia have engaged in shareholder
activism against the backdrop of an industrial dispute with a company, such as perceived
attempts by companies to de-unionise their workplaces, refusals to bargain collectively or
disputes flowing from the enterprise bargaining process itself. In several cases, these
disputes had been long-running had reached a stand-still at the time the shareholder
campaigns were launched, thus suggesting that shareholder campaigns have often been
employed by unions as a last resort to resolve an industrial dispute with a company. The Rio
Tinto campaign, for instance, arose out of a long-running dispute between the company and
the CFMEU, and was aimed at ending this dispute on terms favourable to the union. In the
face of a perceived strategy by Rio Tinto to de-unionise its workplaces, the CFMEU had
utilised more traditional methods to advance its interests, such as strikes, litigation and
picketing; however, Rio Tinto appeared unperturbed by these tactics. The CFMEU had
expressed frustration at the apparent ability of Rio Tinto’s management to remove itself from
directly addressing the concerns of the CFMEU and to use its resources to insulate itself from
the conflict, through budgeting for strikes and prolonging litigation. The campaign was
aimed at forcing the management of Rio Tinto to recognise the CFMEU as a bargaining
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agent and deal directly with the concerns of the union, in the hope this would end the
attempted de-unionisation of Rio Tinto’s workplaces.

Similarly, other union campaigns have used shareholder activism as a means of bringing
pressure to bear on a company’s management during enterprise bargaining negotiations,
particularly in circumstances where these negotiations have reached a stand-still. Both
campaigns initiated by the FSU took place during enterprise bargaining negotiations, and in
the context of significant job losses and perceived anti-union sentiment. As noted above,
according to Carol Webb, National Training Coordinator of the FSU, the FSU will generally
use shareholder activism when it is trying to reach an enterprise bargaining agreement with a
company. The FSU has utilised shareholder activism where a company has refused to enter
into negotiations (as was the case in the ANZ campaign) or where negotiations have
effectively broken down (which had occurred prior to the CBA campaign).

Likewise, the AWU’s campaign targeting BlueScope’s 2004 AGM was initiated in the
context of enterprise bargaining negotiations, which had broken down a year before the
company’s AGM, resulting in strikes. Whilst the campaign centred on various corporate
governance and executive remuneration practices, it was a response, in part, to these failed
enterprise bargaining negotiations. It was hoped that the shareholder campaign would
directly involve the board in the dispute, thus placing pressure on the board to resolve the
dispute on terms favourable to the union. The ASU’s ‘vote no’ campaign targeting the
Qantas AGM also took place against the backdrop of failed enterprise bargaining
negotiations. It used two board resolutions relating to executive remuneration to launch a
campaign aimed at increasing shareholder and public awareness of the perceived poor pay
increases offered by Qantas in its wage negotiations with the union. It was hoped that, in
focusing shareholder and public attention on the dispute, pressure would be brought to bear
on the board to resolve the dispute and concede to the ASU’s proposed wage increase. The
AMWU’s campaign involving the NRMA was directly connected to failed enterprise
bargaining negotiations between the union and the NRMA, which concerned the retention of
existing jobs and employment conditions. Throughout the negotiations, the NRMA was
apparently unresponsive to more traditional union tactics, such as strikes and litigation. Thus
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the AMWU utilised shareholder activism in order to ‘break the stand-off’ between the
AMWU and the NRMA and resolve the dispute on terms favourable to the union.

It appears, then, that unions in Australia are engaged in shareholder activism as a new means
to an old end (a new forum by which to pursue industrial interests, such as pay increases),
rather than as a new end in itself (that is, monitoring and promoting the financial wellbeing
of a company as shareholders). As will be outlined below,395 in constructing shareholder
campaigns, unions have emphasised their unique interests as workers and shareholders and
have asserted that they do, in fact, have an interest in the financial wellbeing of companies.
However, this alignment may be more accurately conceived of as a tactic, rather than a
fundamental rationale for union shareholder activism.

2.

The Broader Context of Union Shareholder Activism in Australia: the Need to Forge
a Role in Regulating Industrial Relations

The ability of company management to pursue shareholder value, at the expense of the
interests of labour, is constrained by labour law.396 Until fairly recently, Australian unions
enjoyed a prominent role within the labour law regulatory framework and thus their ability to
pursue industrial interests was significant. Industrial legislation promoted “a symbiotic
relationship between Australian unions, compulsory conciliation and arbitration and the
award system for regulating wages and conditions.”397 Unions were given significant powers
and protections and were largely integrated into the labour law regulatory system.398

However, unions in Australia have experienced a recent decline in their power and influence.
In the 1990s, conservative state governments began restructuring the labour law system in
order to emphasise direct negotiation of employment conditions at the workplace level, in
place of a centralised award-based system of regulation. In the process, the role of unions in
regulating workplaces was reduced.399 These reforms were followed by the introduction of
the Commonwealth Workplace Relations Act 1996, which was enacted with the election of
395
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the Coalition government in 1996. Under the Workplace Relations Act, the federal
government sought to “facilitate ‘free’ bargaining between employers and individual
employees and groups of employees or with trade unions at the enterprise level,” in place of
a centralised system of awards.400 Trade unions were conceived of as ‘third parties’ to the
employer / employee relationship, and as such, their role and powers were greatly reduced,
thus limiting their ability to advance industrial interests within the framework of labour
law.401

This reduced role of unions in the labour law context can help to explain the recent use by
unions of the Corporations Act to attempt to forge a role in influencing the conduct of
companies. According to John Maitland, National Secretary of the CFMEU, “[u]nions are
not going to confine their bargaining to the workplace when the prevailing laws so heavily
circumscribe what can take place at that level” and will increasingly utilise shareholder
activism in a context in which a union’s power to bargain collectively is subject to “highly
restrictive labour laws.”402 Where the power and influence of unions has been greatly
diminished within the labour law context, unions look to shareholder activism as a means by
which to exert influence over company management and forge a role in regulating workplace
relations. In many of the case studies examined above, unions have used shareholder
activism to gain direct access to company boards, in order to open a public dialogue with
boards and shareholders, thereby attempting to exert influence over the boards’ industrial
relations policies.403

As noted above, Peter Colley, of the CFMEU, has maintained that a “fundamental rationale”
for the Rio Tinto shareholder campaign was to bring the company’s de-unionisation policy
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directly before the board, rather than through “a phalanx of lawyers and HR specialists.”404
Likewise, the FSU’s campaign at ANZ’s AGM arose partly out of the union’s frustration at
being excluded from the management’s decision-making processes relating to the company’s
industrial relations. Initiating a shareholder campaign was aimed at allowing the FSU to
communicate directly with the board, in a public forum. Also, the AWU’s campaign at
BlueScope’s AGM was aimed, in part, at directly involving the board in the debate over
industrial relations in the company. The union had expressed frustration at being “ignored”
by the company’s management, and, as noted above, proposing resolutions at the company’s
AGM allowed the AWU to “open a real dialogue between the AWU and management” and
gave workers “a voice at the board level.”405 Thus, in a context in which the influence of
unions in determining industrial relations policy within the labour law framework has
diminished, it appears that unions have utilised shareholder activism in an attempt to forge a
more significant voice in the determination of these matters.

B

Which Unions Utilise Shareholder Activism?

The unions in Australia that have utilised shareholder activism as a strategy by which to
pursue industrial interests are predominantly large, well resourced unions. The unions
involved in the case studies outlined above are among the largest unions in Australia. John
Maitland, National Secretary of the CFMEU states that:
weak unions can’t mount shareholder campaigns. It requires more resources that are quite different
from what unions conventionally call upon in a bargaining dispute. Site delegates and industrial
officers – the bread and butter structure of most unions – are not skilled with shareholder issues…It is
large strong unions with the ability to think long term and strategically that are entering the field of
shareholder activism.406

Unions do require a new skills base in order to launch a shareholder campaign – particularly
where this campaign (as is often the case) is framed in terms of improving the corporate
governance practices of target companies. It follows, then, that better resourced unions are in
the best position to expand and diversify their skills base in order to construct an effective
shareholder campaign.
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C

How Unions Use Shareholder Activism in Advancing Industrial Interests

Union shareholder campaigns in Australia have focused on company AGMs, or, to a much
lesser extent, the requisition of an EGM, and have used relevant provisions of the
Corporations Act in connection with a company’s AGM / EGM in order to advance
industrial interests. Using the framework of corporate law has required unions to broaden
their interests in companies as traditionally perceived, by emphasising their dual stake in the
company as both workers and shareholders.

1.

The Conceptual Framework: Linking Worker and Shareholder Interests

In utilising corporate law to advance industrial matters, unions have sought to link the
interests of company workers with the interests of shareholders. The main reason is that, in
order to gain support for their campaigns, unions have to make the subject matter of these
campaigns relevant to the wider shareholder base. In all of the case studies referred to above,
unions have attempted to gain the support of other shareholders, in the hope that a larger vote
would represent significant support for the union, thus bringing pressure to bear on the board
to address the union-mandated issue. Some of the unions have focused their campaigns on
perceived corporate governance problems in the targeted company in order to gain support
from larger investors. The Rio Tinto campaign, in part, addressed board independence: that
is, the need for “a strong and independent non-executive element on the Board.”407 One of
the union sponsored resolutions sought to oppose the appointment of a former executive
director to the position of non-executive deputy chair. In drafting the resolution on board
independence, the CFMEU referred to several prominent codes on corporate governance,
which specified that boards should have a minimum allocation of non-executive directors, in
order to ensure that “the Board could bring its full independent judgement to strategic
decision making,”408 a matter which is in the interests of all shareholders. Likewise, the
AWU’s campaign targeting BlueScope also focused, in part, on perceived problematic
corporate governance practices in the company, such as board independence and director’s
workloads.
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Unions have justified this focus on corporate governance issues by maintaining they have a
legitimate interest in the corporate governance practices of companies, as a poorly governed
company is likely to impact negatively not only on workers but also shareholders. Linda
Rubinstein, Senior Industrial Officer at the ACTU, states that unions “have a general interest
in companies being well managed and successful”409 as “[b]adly managed companies will
make bad decisions which will end up with operations closed down and workers sacked.”410

Several union shareholder campaigns have focused on the issue of executive remuneration.
These campaigns have served the dual purposes of allowing unions to address a corporate
governance issue which directly impacts on the company’s ‘bottom line’ and is thus thought
to be in the interests of all shareholders, and to serve a symbolic purpose by highlighting the
disparity between workers’ entitlements as opposed to senior executive and directors’
entitlements, in the midst of enterprise bargaining negotiations. The ASU’s ‘vote no’
campaign at the Qantas 2004 AGM, centred on two board resolutions seeking to increase the
aggregate amount of fees payable to board members. The ASU sought to appeal to large
institutional investors by maintaining that the increase was excessive. It also used the
proposed increase to highlight the disparity between the increase of 66% in directors’
remuneration, with the union’s inability to negotiate a 6% pay increase during enterprise
bargaining. The Boral and BlueScope campaigns also focused on the issue of executive
remuneration, in addition to other corporate governance matters. The AWU sought to
highlight the disparity between the remuneration and benefits offered to executives of
BlueScope with that being offered to workers during enterprise bargaining negotiations.

Other union shareholder campaigns have sought to link worker and shareholder interests in a
different way: by emphasising the ability for poor workplace practices to impact negatively
on the long-term economic wellbeing of the company. The CFMEU, in the campaign against
Rio Tinto, argued that poor work practices negatively affect the reputation of the company –
one of its most valuable assets. Thus, having a credible code of labour practice was essential
in ensuring the long-term economic sustainability of the company. Similarly, the ACTU’s
409
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campaign against James Hardie emphasised the negative effect that the company’s denial of
adequate compensation for asbestos victims was likely to have on the company’s reputation,
and thus ultimately on its share price. The TWU’s campaign against Boral sought, in part, to
highlight the impact of poor workplace health and safety practices on shareholder wealth, in
order to attract votes from a wider shareholder base. The FSU’s campaigns targeting both the
ANZ and CBA linked workers’ interests with shareholder interests by maintaining that staff
lay-offs and bank closures had impacted negatively on the two banks’ quality of customer
service, thereby jeopardising the long-term economic performance and shareholder wealth of
the companies.411

2.

How are Companies Selected? Targeting Companies with Corporate Governance
Challenges

As noted above, unions have attempted to align their interests as workers and shareholders in
union shareholder campaigns. This has meant, in some circumstances, that unions will
address corporate governance matters in proposed AGM resolutions, in order to increase the
likelihood of receiving votes in favour of these proposed resolutions. As a result, unions
will, at times, specifically target a company with perceived unsound corporate governance
practices. John Maitland, National Secretary of the CFMEU, states that union shareholder
activism is:
best used where we identify shortcomings in the management and corporate governance of a company
which we feel is to the disadvantage of both shareholders and employees. Companies with poor
corporate governance are not fully accountable to the needs of shareholders. Poor corporate
governance may include the pursuit of employment practices which are needlessly high risk,
needlessly expensive and that are destructive of long term value for shareholders. In this context,
employees and shareholders in a company may find common ground in increasing the accountability
of company directors and management.412

Perceived problematic corporate governance practices are therefore one criterion used by a
union in deciding whether to initiate a shareholder campaign. This allows unions scope to
appeal to the wider shareholder base, a significant portion of which may be interested in
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remedying a company’s unsound corporate governance practices in order to protect their own
financial investments.

3.

Using Shareholder Activism as Part of a Larger Campaign Focused on Corporate
Reputation

Shareholder activism will often be utilised by unions in the midst of a wider campaign
against a company, and will form part of a broader corporate campaign. A broad ‘corporate
campaign’ is a coordinated campaign using a variety of tactics, such as consumer boycotts,
public-relations strategies, AGM-related activity, and court action.413 In Australia,
shareholder activism has been used by unions as a complementary or supplementary tactic to
corporate campaigns or traditional union industrial campaigns, which have focused on
targeting the reputation of a company in order to pressure its management into supporting
interests promoted by unions. The ACTU’s campaign against James Hardie is an illustration
of this. This campaign formed part of a broad corporate campaign, including consumer
boycotts and the generation of negative media publicity, in order to target the corporate
image of James Hardie and bring political, economic and moral pressure to bear on the
company’s management, to encourage it to provide adequate compensation to asbestos
victims. The union shareholder campaign used the negative publicity to encourage
shareholders to vote against two board resolutions. The ACTU maintained, in letters sent to
major James Hardie shareholders, that the company’s failure to secure adequate
compensation for asbestos victims negatively affected its corporate image and therefore its
share price.

The ASU’s ‘vote no’ campaign targeting Qantas also highlights the use of shareholder
campaigns in the context of a broader corporate campaign. The ASU’s shareholder campaign
formed part of a broad campaign aimed at seeking a favourable outcome in wage
negotiations with Qantas. The ASU used its opposition to two board resolutions in order to
illustrate the disparity between the proposed board 66% ‘pay rise’ and the union’s inability to
negotiate a 6% pay rise with the company. The shareholder campaign received significant
media coverage, which drew public attention to the enterprise bargaining negotiations. The
413
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ASU, then, used the shareholder campaign to generate coverage for its wider industrial
campaign, in the hope this would bring pressure to bear on the board to resolve the dispute on
terms favourable to the union.

Likewise, the FSU campaign to have a member appointed to the board of ANZ constituted
one strategy in a broader corporate campaign focusing on the corporate reputation of the
bank. Carol Webb of the FSU maintains that the shareholder action was used to highlight
particular industrial practices and bring public attention to these matters, thereby causing
greater transparency and accountability in the company’s treatment of workers.414

4.

Bringing Economic, Political or Moral Pressure to Bear on the Board

In all of the case studies outlined above, it has not necessarily been the intention of unions to
have their resolutions passed, or to have particular board-sponsored resolutions voted down.
Instead, the campaigns have relied on the premise that, in using shareholder powers to
highlight various industrial or corporate governance matters, the board will feel compelled to
resolve the particular issue/s mandated by unions. In particular, unions have relied on the
support of larger shareholders and the wider public (through media coverage of shareholder
campaigns) to increase pressure on the board to resolve an industrial dispute on terms
favourable to the union. In attempting to gain support for their campaigns from the wider
shareholder base, unions have particularly focused on lobbying superannuation funds. The
CFMEU, for instance, had many consultations, designed a campaign-specific website and
sent targeted mailings in order to gain the support of large institutional investors for its
campaign against Rio Tinto. Similarly, the FSU sought the support of superannuation funds
as an integral part of its campaigns against both the ANZ and the CBA. Both of the union
‘vote no’ campaigns centred on tactics designed to encourage major institutional investors in
Qantas and James Hardie to vote against the relevant board resolutions. In particular, the
ASU and ACTU sent letters to major superannuation fund managers and advisors,
encouraging them to vote against the board-proposed resolutions.
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The requisitioning of an EGM has also been a tactic employed by unions in order to bring
economic pressure to bear on company boards, as illustrated by the TWU’s campaign against
the NRMA. The TWU, through the requisitioning of an EGM which would have cost the
NRMA an estimated $6 million, sought to bring pressure to bear on the board to resolve its
industrial dispute with the union. The union was able to use the threat of an EGM to gain
sufficient leverage in its negotiations with the company to have the dispute resolved in its
favour.

5.

Using the AGM to Open a Direct Dialogue with Management

In focusing shareholder campaigns on the AGM, unions are able to open a public dialogue
directly with a company’s board – an option that may not otherwise be available. Unions
have endeavoured to use the AGM to force the board to consider the issue and respond.
Several unions have maintained that the ability to open a direct dialogue with the company
board forms both a rationale for union shareholder activism and a method of activism by
which to achieve a particular result. Unions have used both the power to propose resolutions
and the power to pose questions to the board at a company’s AGM, to place a matter on the
board’s agenda. The CFMEU, in its campaign against Rio Tinto, forced the board to
consider, in a public forum, its industrial relations practices by both placing a resolution
relating to the company’s industrial practices on the agenda and questioning the board
directly about its relationship with the union. This prompted the Chief Executive to state that
the board was “willing to sit down and discuss with its employees and their representatives,
collective arrangements.”415

The FSU has also used the AGM to open a direct dialogue with company boards concerning
industrial issues. The campaign to have one of its members appointed to the board of ANZ
allowed the FSU, through the board candidate, to communicate directly with the board its
concern over various industrial practices within the company. The FSU’s campaign against
the CBA also allowed the union to have a direct “broad ranging discussion”416 about various
workplace practices and challenges within the company. The AWU’s campaign targeting
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BlueScope allowed the union to bring industrial matters directly to the attention of the board
at the AGM, where this had proved impossible through more traditional union measures.

6.

Unions Emphasising a Role as ‘Inside Monitors’ of Company (mis)Management

Several unions, as part of their shareholder campaigns, have emphasised their unique role
and ability to monitor company performance from an ‘insider’ perspective. The TWU’s
shareholder campaign against Boral was based, in part, on information gained from a unionsponsored ‘safety audit’ of Boral workplaces. The FSU’s campaign to have a member, Joy
Buckland, appointed to the board of the ANZ relied on Ms Buckland’s ‘insider’ knowledge
of the bank’s operations and perceived industrial and customer service problems in order to
promote her candidacy. Also, the ASU, in its ‘vote no’ campaign against the boardsponsored remuneration proposal at the Qantas 2004 AGM, was able to bring the non-cash
benefits currently received by directors of Qantas to the attention of the superannuation fund
managers and advisors it lobbied. These benefits may not otherwise have been brought to the
attention of fund managers, as maintained by Kathryn Watt of Vanguard Investments.417

D

The Effectiveness of Union Shareholder Activism

No Australian union shareholder campaign has resulted in a union sponsored resolution being
passed at a meeting of shareholders. However, in several of the Australian case studies
discussed above, unions have been successful in negotiating favourable outcomes with
companies during, or at the conclusion of, a shareholder campaign. The unions examined in
the case studies are generally not attempting to have shareholder resolutions passed, but use
the proposed resolutions to bring pressure to bear on a company in the hope of gaining access
to high level company decision making processes and influencing the company’s practices
and conduct toward unions and workers.
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1.

Factors Contributing to the Effectiveness of Union Shareholder Activism

(a)

The Effectiveness of Placing a Matter Directly on the Board’s Agenda

It is evident from the case studies that shareholder activism is predominantly used by unions
in Australia as part of a broader campaign strategy designed to pressure management into
specific action, most likely a favourable outcome in enterprise bargaining negotiations. In
the face of declining union membership (union membership has declined from 50 percent of
all Australian workers 20 years ago to only 23 percent today418) and the ability of large
wealthy companies to use their ‘deep pockets’ to insulate themselves from more traditional
union actions such as strikes and picketing, shareholder activist campaigns against companies
provide an alternative focus. Peter Colley, architect of the Rio Tinto campaign and National
Research Officer for the CFMEU, maintains that union shareholder activism will be most
effective when used as one tactic in a broader campaign, involving both traditional and nontraditional union methods.419 Particularly where unions have been engaged in a prolonged
industrial dispute with a company and have been unable to reach an agreement, a shareholder
campaign can have the benefit of putting matters directly on the agenda of the board.
Schwab and Thomas claim that in the US, “[i]n recent decades, unions have become
increasingly frustrated at their lack of influence over basic corporate policy” and that
“[s]hareholder activism is a promising way of getting the attention of top management and
the board of directors.”420 Unions in Australia have also used shareholder activism to place a
matter directly on the agenda of the board, and this, in certain circumstances, has appeared to
have helped influence the board to resolve an issue with the relevant union. The Rio Tinto
campaign, for instance, used the AGM process to place the issue of collective bargaining on
the board’s agenda by proposing a relevant resolution and questioning the board over its
relationship with the CFMEU.

Placing a matter on the agenda at an AGM, and questioning the board at the AGM has the
effect of compelling senior management and directors to directly consider a matter. Michael
418
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Passoff, from As You Show, a US organisation involved in shareholder campaigning, states
that:
…it is important to remember that the CEOs want to use their annual shareholder meetings to show off
how well the company is doing…A company can cut a deal with shareholders, see a resolution
withdrawn before a meeting and avoid…PR disasters…The good esteem of the shareholders – even
minor ones – is a commodity in its own right.421

Where significant support of shareholders is obtained for a union sponsored resolution,
directors may feel pressured to respond. Questioning the board at a company’s AGM may
also be a useful tactic in bringing pressure to bear on directors to address an industrial issue,
as it opens a direct dialogue between unions and directors that may not otherwise be open.
Michael Passoff claims that “the resolution process remains powerful…because it allows for
strong questioning by shareholders and strong questioning can put company leadership on the
spot.”422 The CFMEU’s campaign was aimed at using the AGM to have the board of Rio
Tinto consider industrial relations policies of the company. The FSU’s campaign against the
ANZ, in opening a direct line of communication between the union and the company, was
said by the union to have effectively “forced the Board to take notice and listen.”423 The
AWU’s campaign against BlueScope likewise proved a “success in giving steelworkers a
voice at the board level” and opening the way for “a real dialogue between the AWU and
management”424according to the union. The AWU maintained that the effect of this was to
ensure that the actions of the company are more transparent, which it hoped would assist the
AWU in obtaining more favourable wages and working conditions in its enterprise
bargaining negotiations.

(b)

The Effects of Gaining the Support of the Wider Shareholder Base

Where unions have been successful in gaining significant support from institutional
shareholders or from a group of shareholders representing a significant stake in a company,
this may signal to the board that issues of concern to unions may also be of concern to the
wider shareholder base. This may, in turn, compel the board to take action to resolve the
particular industrial relations dispute that is either the subject, or catalyst for the shareholder
421
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campaign. The CFMEU, in its campaign against Rio Tinto, received significant support from
other shareholders, in particular, from some superannuation funds. This was thought to
signal to the board that other larger and more influential shareholders may have been in
support of the union’s position. The success of the campaign in apparently prompting the
company to engage in collective bargaining with the CFMEU was largely attributed by the
union to the significant number of votes the union-sponsored resolutions received.

(c)

Focus on Corporate Reputation

The reputation of a company is important. Improvements in a company’s reputation have
been shown to “increase sales, assist in attracting and retaining staff, improve productivity of
staff, affect share price and reduce costs of capital.”425 A good corporate reputation can also
lower a company’s risk.426 This allows unions to link the governance / employment practices
of a company to favourable economic returns and claim legitimacy in addressing employee
interests while wearing the ‘shareholder hat.’ In so doing, unions can be more effective in
their attempt to garner the support of other shareholders. For example, the AWU’s James
Hardie campaign relied on the decline in the company’s reputation to encourage shareholders
to vote against several board resolutions.

(d)

Union Shareholder Activism Does Not Rely on Labour Law

Union shareholder activism operates within the framework of corporate law and does not rely
on labour law. The advantage of this approach is that its effectiveness is not directly reduced
by changes to labour law. As noted above, the introduction of the Workplace Relations Act
1996 (Cth) had the effect of tightening restrictions on industrial action. It is likely that
industrial relations law reforms announced by the Federal Government in 2005 and enacted
in December 2005 (the Workplace Relations Amendment (WorkChoices) Act 2005) will
further diminish the ability of unions to organise industrial action. In light of this erosion of
the ability of unions to coordinate industrial action in response to workplace matters and
during enterprise bargaining, union shareholder activism may become more significant.
425
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However, because norms of shareholder value are entrenched in Australian corporate law,427
there are limits on the extent to which corporate law can be used to pursue union/industrial
objectives.

2.

Obstacles to the Success of Union Shareholder Activism

Unions face several obstacles in using shareholder activism to gain concessions for workers.
Utilising the position of shareholder to further the interests of labour means that campaigns
must be couched in terms of profit (a matter of ‘legitimate concern’ to shareholders), in order
to obtain wider shareholder support and thus place sufficient pressure on a company’s
management.

(a)

Limitations on the Subject Matter of Shareholder Campaigns

It has been argued that union action and interests are ‘watered down’ in shareholder
campaigns, as they are “usually couched in terms of what would be most profitable for the
company.”428 Indeed, it is necessary for unions to frame proposals in terms of profit in order
to gain the support of other shareholders. Schwab and Thomas maintain that “unionshareholder activism will remain quixotic unless the proposals plainly attempt to maximise
overall firm value, rather than promote narrow union interests.”429 However, a focus on
corporate reputation can increase the scope for unions to relate workplace issues to
maximising economic returns, thus expanding the potential subject matter of shareholder
campaigns.

(b)

Difficulties in Gaining the Support of Other Shareholders

As union shareholder campaigns rely on support from other shareholders, where this is not
obtained, the campaign will lack impact. Unions in Australia have experienced some
difficulty in obtaining support from other shareholders, particularly large institutional
investors. This also appears to be the case in the US as “employment-related shareholder
proposals raise the possibility that labor is acting in a self-interested manner, which should
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make other shareholders less likely to support their actions.”430 Even where union
resolutions deal with matters of traditional concern to shareholders and are couched in terms
of maximising economic returns, shareholders may be cautious of supporting union
resolutions. This is especially likely to be the case where company directors unanimously
oppose union-backed resolutions, as they are likely to do.431

The potential effectiveness of aligning unions with superannuation funds in launching
shareholder campaigns has been illustrated by the comparative study of labour shareholder
activism in the United States, outlined above. US unions appear better placed to influence
the practices and decisions of targeted companies than their Australian counterparts. This
may be attributed, in part, to the more entrenched nature of union shareholder activism in the
US. Labour shareholder activism in the US has been an ongoing practice for several decades
in contrast to the more recent Australian experience. However, the influence of union
shareholder activism in the US can perhaps be largely attributed to the role of union pension
funds and their willingness to align with unions, especially in traditional corporate
governance and executive remuneration campaigns. In the US, unions have often taken their
prompts from large pension funds, with their influential voting power. Australian unions, on
the other hand, must attempt to encourage traditionally more passive institutional investors to
support their campaigns, which have a greater focus on traditional industrial matters. The
alliance between unions and pension funds in the US has been prompted, in part, by the
relatively active voting practices of US pension funds, which are roughly double that of
Australian shareholders.432 The effectiveness of union shareholder activism in Australia,
which relies on the premise that significant shareholder support will bring pressure to bear on
the board, will thus be limited by the difficulty in gaining support from large institutional
investors.
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(c)

Limited Permissible Scope of Resolutions

The subject matter of shareholder resolutions is limited in that the resolution must not deal
with matters that are vested in the board of directors under either the Corporations Act or the
company’s constitution.433

VII

AN APPROPRIATE FORUM? THE DESIRABILITY OF UNION
SHAREHOLDER ACTIVISM

The use of the shareholder position by unions raises important questions about the
desirability of the nature and extent of employee representation within the corporate
governance structure. Traditional shareholder primacy theories of the corporation dictate that
the purpose of a corporation is to act as “a legal instrument whereby shareholders are able to
maximise their wealth.”434 Thus, in utilising corporate law and corporate governance
mechanisms as a means of pursuing industrial ends, does labour intrude upon the shareholder
primacy conception of the corporation, which currently dominates corporate governance
discourse in Australia?435 Schwab and Thomas claim that:
Labor unions often face a potential conflict of interest when they act as shareholders. On the one hand,
they could be attempting to increase firm value in order to maximise their residual share as
shareholders. On the other hand, they could be sacrificing their shareholder value in order to protect
jobs or otherwise help their members.436

In assessing the desirability of union shareholder activism, it is necessary to ascertain what
interests unions are pursuing.

A

Unions Wearing the Shareholder Hat

Instances of union shareholder activism in Australia have arisen out of an industrial dispute
between a company and union. Thus, union shareholder activism has not been a means by
which unions advance their interests in a company solely as shareholders. In theory, union
shareholders could focus solely on increasing the financial performance of companies in
which they hold shares, in the absence of a background of industrial disputes. To this end,
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unions in Australia may be capable of forging a new role in monitoring (mis)management
and helping to facilitate sound corporate governance practices. According to Schwab and
Thomas, “[t]o do so, unions need to focus their shareholder voting initiatives in areas where
they have special advantages in monitoring management.”437 Where unions in the United
States have focused primarily on maximising economic returns, “the limited available
evidence suggests that union-shareholder activism may improve profitability for all
shareholders.”438 This suggests that, in wearing the shareholder hat and focusing on
economic returns, unions will fall within the shareholder primacy conception of the
corporation. However, this could greatly alter the nature and role of unions as organisations
designed to directly advance the interests of their members.

B

Unions Wearing the Other Stakeholder (Employee) Hat

In using shareholder activism to gain benefits for employees, it may be argued that unions are
not directly aligning their campaigns with the interests of other shareholders. Unions may be
motivated to ensure their interests are directly represented in the broader managerial
processes of a company. Because “workers’ ongoing entitlements and expectations are
directly affected by the success or otherwise of strategic decisions made by management,”439
labour has an interest in gaining access to managerial decision-making. As labour law
developments erode the influence of unions in shaping the practices of corporations,440 union
shareholder activism can be used to forge unions a role in these processes. Thus, unions may
be motivated to use shareholder activism to directly place the interests of workers on the
agenda of a company’s board.

The interests of the worker may be broader than, or even conflict with, the interests of
shareholders. For example, unions may seek employee entitlements which will cut into the
overall profits of a company. When these interests are pursued via union shareholder
activism campaigns, several challenges arise. First, advancing employee interests through
shareholder activism could be considered to be an improper use of corporate law, especially
437
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when viewed through the lens of the shareholder primacy theory of the corporation. That is,
if the objective of the shareholder is to maximise the value of the company, then using
shareholder powers to advance other interests, which conflict with profit maximisation, can
be considered to be an inappropriate use of the Corporations Act. Second, union shareholder
campaigns can be costly for a company. The NRMA case study highlights the costs involved
in allowing unions to requisition EGMs in order to resolve industrial disputes. Third, it may
be argued that the role of the Board is to maximise the overall value of the corporation for
shareholders generally, and unions, in pursuing their own agenda within the corporate
governance framework, run the risk of skewing this balance in favour of their interests.

However, various market forces have prevented unions from focussing exclusively on
employment issues when instigating shareholder campaigns and unions are most likely to
pursue an agenda that allows them to align their interests with other shareholders. The reality
is that unions in Australia rely on securing the support of other shareholders (particular large
institutional investors) in order to obtain significant voting support for union sponsored
resolutions.

C

Can Unions Align Shareholder and Employee Interests?

The majority of union shareholder campaigns in Australia attempt to align the interests of
shareholders and employees. In seeking direct gains from a company for their members, but
focusing on matters of concern to other shareholders (for example, independence of directors
and perceived excessive executive remuneration) in order to achieve these gains, unions have
endeavoured to align the interests of shareholders with their interests in pursuing workplace
entitlements. Such campaigns are arguably more effective in encouraging corporations to
negotiate with unions and secure a favourable outcome for workers, as they are more likely
to attract the support of other shareholders, in particular, large institutional investors who
have an interest in the long-term economic wellbeing of the corporation.

To what extent is this attempt at aligning the interests of shareholders and employees
possible? Some commentators have argued that if unions are “true to their labor movement
values” they “are not going to see corporate policies in the same light as other
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shareholders.”441 However, the case studies outlined above demonstrate three main ways by
which unions in Australia have attempted to align their interests with the interests of the
general shareholder. First, unions have emphasised the common interests of labour and
shareholders in ensuring the long-term economic success of companies. That is, unions have
advanced the argument that labour has a legitimate interest in the strategic management of a
company: as both employees and shareholders, they are interested in maintaining favourable
working conditions and in ensuring the long-term success of the company. The relatively
recent increase in shareholder wealth held by employees through their superannuation funds
adds weight to this position:
Now workers as savers and investors have interests that need protecting. And because they are not pure
investors; because they are primarily workers, they need protection that helps combine their interests
as workers with their interests as investors.442

Second, unions have emphasised the impact of corporate reputation on the bottom line. They
have argued that securing sound work practices has a positive effect on the reputation of a
company, thus making it more profitable. Third, unions have maintained that favourable
working conditions for employees means that companies will be more productive and better
able to manage risk, thereby ensuring secure economic performance of the company and in
turn, affording greater potential returns for shareholders.

VIII

CONCLUSION

The ability of companies to insulate themselves from the effects of traditional union action
and the erosion of unions’ influence under Australian labour law has been the catalyst for the
recent initiation of union shareholder activism in Australia. Cases of union shareholder
activism typically have arisen in the context of failed enterprise bargaining or other disputes
between a company and union. Whilst no union shareholder campaign has, to date, been
successful in having a union sponsored resolution passed by shareholders, some campaigns
have apparently exerted sufficient pressure on company boards to secure a favourable result
for unions. This has usually occurred where the shareholder activism has constituted one
part of a wider campaign against a company and where the union shareholder action has the
support of large institutional investors, such as superannuation funds. Particularly where
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Australian unions are able to align their interests with these investors, as has characterised
labour shareholder activism in the United States, it is likely that union shareholder activism
in Australia will gain additional prominence and influence.
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