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action — Defendant applied to strike out plaintiff’s action — Plaintiff sought
declaration on applicability of art 14(1)(b) of Federal Constitution in line with
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— Whether plaintiff’ had cause of action — Whether plaintiff’s originating
summon was frivolous, vexatious, scandalous and abuse of process of court — Rules
of Court 2012 O 18 r 19 — Federal Constitution arts 8 ¢ 14(1)(b)

The defendant applied to strike out the plaintiff’s originating summon (‘OS’)
under O 18 r 19 of the Rules of Court 2012 (‘the Rules’). The plaintiff’s OS
sought a declaration on the proper applicability of art 14(1)(b) of the Federal
Constitution (‘the FC’) in line with the other provisions of the FC and more
specifically to art 8 of the FC. The plaintiff sought a declaration that the
art 14(1)(b) read with Part II of the Second Schedule was discriminatory and
ran counter to art 8 of the FC. The plaintiff submitted both arts 14(1)(b) and
8 of the FC should be read harmoniously. The plaintiff also submitted that the
mother of the child should be given equal rights to the father of the child born
out of the Federation in bestowing citizenship to the child by operation of the
law. The defendant’s application to strike out plaintiff’s action were based on
the grounds that the plaintiff: (a) had no locus standi to bring the action;
(b) had no cause of action; and (c) the OS was frivolous, vexatious, scandalous
and an abuse of process of the court. The first plaintiff was the President of a
Woman’s Association called Family Frontiers (‘the association’), a registered
association under the Societies Act 1966. The association dealt with the
wellbeing of families in Malaysia. The only reason given by the defendant in the
affidavit in support of the application to strike out against the plaintiff, was that
the first plaintiff had no interest in the matter at hand and the plaintiff’s rights
were not prejudiced in any manner by the issue at hand. The first plaintiff
contended that the interest of the first plaintiff was derived from the fact that
the second to seventh plaintiffs were members of the association and were
directly affected by the matter which arose.
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Held, dismissing striking out application:

(1)

)

(3)

The first plaintiff was the President of a Woman’s Association called
Family Frontiers (‘the association’) which deals with the well-being of
families in Malaysia. In relation to citizenship, the family life of families
is disrupted by the fact that children born in the same families are
distinguished between being a citizen and being non-citizens. The
interest of the first plaintiff was derived from the fact that the second
plaintiff to seventh plaintiff were members of the association and they
were directly affected by the matter arising. The association had been
properly registered under the law and the fact that it had been so
registered reflected upon its importance and value to the association
especially on the well-being of family units in the country. This was
sufficient in establishing the interest of the association on the issues at
hand especially as it was related to the wellbeing and upbringing of the
child. Individual members of the association were themselves the affected
parties. The first plaintiff had established interest in the matter to bring
this matter to court. The defendant’s objection to the participation of the
first plaintiff was therefore dismissed (see paras 11-12, 15 & 17-19).

The defendant’s contention that to succeed, the plaintiff must show a
cause of action was clearly untenable and misconceived. The court agreed
with the submission of the plaintiff in a suit asking for a declaration, a
cause of action was not necessary. The plaintiffs had an interest and a
right to safeguard their statutory rights and would clearly suffered if the
rights were not upheld. The defendant’s objection on the issue of cause of
action was without any merits (see paras 23-25).

The defendant’s contention that all articles were of equal importance,
had overlooked a very important point: that all the provisions of the FC
must be given effect to and could not be just ignored. The FC must be
read as a whole and not each article by itself. As much as citizenship
provisions were important so were provisions of fundamental liberties
and even more so. The right of equality was a fundamental liberty of
universal application and even transcended the law when necessary. In
the case of the citizenship provisions, although there is a distinction
between the child born in the Federation and the child born out of the
Federation, there was no apparent jurisdiction for such a distinctions.
The defendant must show justifications to convince the court of the
necessity to maintain the distinctions between a child born in the
Federation and the child born out of the Federation. The justifications
were necessary for the court to make a proper construction of the
citizenship provisions, in the light of the apparent discrimination of the
father being given a superior right over the mother of a child (see
paras 28-29 & 32-34).
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(4) Itwasnota proper case to be summarily dismissed under O 18 r 19 of the
Rules, without a proper evaluation of all the facts and evidence. The onus
in fact, lie upon the defendant to justify the apparent distinctions
between the father and mother of a child to be eligible of citizenship by
operation of law (see para 35).

[Bahasa Malaysia summary

Defendan telah memohon untuk membatalkan saman pemula plaintif (‘SP’)
di bawah A 18 k 19 Kaedah-Kaedah Mahkamah 2012 (‘Kaedah-Kaedah
tersebut’). SP plaintif memohon deklarasi berhubung pemakaian yang wajar
perkara 14(1)(b) Perlembagaan Persekutuan (‘PP’) selaras dengan peruntukan
lain PP dan lebih spesifiknya kepada perkara 8 PP. Plaintif memohon deklarasi
bahawa perkara 14(1)(b) dibaca dengan Bahagian II Jadual Kedua adalah
bersifat diskriminasi dan bercanggah dengan perkara 8 PP Plaintif telah
berhujah bahawa kedua-dua perkara-perkara 14(1)(b) dan 8 PP patut dibaca
dengan harmoni. Plaintif juga berhujah bahawa ibu kepada anak itu patut
diberikan hak yang sama kepada bapa anak yang dilahirkan di luar Persekutuan
dalam memberikan kewarganegaraan anak itu melalui kuat kuasa
undang-undang. Permohonan defendan untuk membatalkan tindakan plaintif
adalah berdasarkan alasan-alasan bahawa plaintif: (a) tiada locus standi untuk
membawa tindakan; (b) tiada mempunyai kausa tindakan; dan (c) SP tersebut
adalah remeh, menyusahkan, tidak wajar dan penyalahgunaan proses
mahkamah. Plaintif pertama merupakan Presiden Persatuan Wanita yang
dipanggil Family Frontiers (‘persatuan’), satu persatuan berdaftar di bawah
Akta Pertubuhan 1966. Persatuan ini menangani kesejahteraan keluarga di
Malaysia. Satu-satunya sebab yang diberikan oleh defendan dalam affidavit
sokongan untuk permohonan pembatalan terhadap plaintif, adlaah di mana
plaintif pertama tidak mempunyai kepentingan dalam perkara berkenaan dan
hak plaintif tidak diprejudiskan dalam apa-apa cara oleh isu berkenaan. Plaintif
pertama menegaskan abhawa kepentingan plaintif pertama telah diperolehi
daripada fakta bahawa plaintif-plaintif kedua hingga ketujuh merupakan
ahli-ahli persatuan tersebut dan secara langsung terjejas dengan perkara yang
timbul tersebut.

Diputuskan, menolak permohonan pembatalan:

(1) Plaintif pertama adalah Presiden Persatuan Wanita yang dipanggil Family
Frontiers (‘persatuan’) yang mengendalikan kesejahteraan keluarga di
Malaysia. Berhubung dengan kewarganegaraan, kehidupan keluarga
untuk keluarga-keluarga terjejas oleh fakta bahawa anak yang dilahirkan
dalam keluarga yang sama adalah dibezakan antara menjadi warganegara
dan bukan warganegara. Kepentingan plaintif pertama berasal daripada
fakta bahawa plaintif kedua hingga plaintif ketujuh merupakan ahli-ahli
persatuan dan mereka terjejas secara langsung disebabkan perkara yang
timbul ini. Persatuan tersebut telah didaftarkan sewajarnya di bawah
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)

(3)

(4)

undang-undang dan fakta bahawa ia telah pun didaftarkan
mencerminkan kepentingan dan nilainya kepada persatuan tersebut
terutamanya berhubung kesejahteraan unit-unit keluarga dalam negara.
Ini adalah mencukupi dalam membuktikan kepentingan persatuan
tersebut berhubung isu-isu berkenaan terutamanya kerana ia berkaitan
dengan kesejahteraan dan didikan anak itu. Ahli-ahli individu persatuan
tersebut snediri merupakan pihak-pihak yang terjejas, plaintif pertama
mempunyai kepentingan yang mantap dalam perkara tersebut untuk
membawa perkara ini ke mahkamah. Bantahan defendan terjadap
penglibatan plaintif pertama oleh itu ditolak (lihat perenggan 11-12, 15
& 17-19).

Hujah defendan bahawa untuk berjaya, plaintif perlu menunjukkan satu
kausa tindakan yang jelas tidak boleh dipertahankan dan disalah anggap.
Mahkamah bersetuju dengan penghujahan plaintf dalam saman
memohon satu deklarasi, satu kausa tindakan adalah tidak perlu.
Plaintif-plaintif mempunyai kepentingan dan hak untuk melindungi hak
statutori mereka dan jelas akan terjejas jika hak-hak tersebut tidak
dipertahankan. Bantahan defendan berhubung isu kausa tindakan
adalah tanpa apa-apa merit (lihat perenggan 23-25).

Hujah defendan bahawa semua perkara adalah sama pentingnya, telah
terlepas perhatian satu perkara penting: bahawa semua peruntukan PP
mesti mempunyai kesan dan tidak boleh diabaikan begitu sahaja. PP
mesti dibaca secara keseluruhan dan bukan setiap perkara dengan
sendirinya. Sebagaimana peruntukan kewarganegaraan adalah penting,
begitu juga peruntukan kebebasan asasi dan lebih lagi. Hak kesaksamaan
adalah kebebasan asasi yang mempunyai pemakaian universal malah
melangkaui undang-undang apabila perlu. Dalam kes peruntukan
kewarganegaraan, walaupun terdapat perbezaan antara anak yang
dilahirkan di Persekutuan dan anak yang dilahirkan di luar Persekutuan,
tidak ada bidang kuasa yang jelas untuk perbezaan tersebut. Defendan
mesti menunjukkan justifikasi untuk meyakinkan mahkamah tentang
keperluan untuk mengekalkan perbezaan antara anak yang dilahirkan di
Persekutuan dan anak yang dilahirkan di luar Persekutuan. Justifikasi
adalah perlu untuk mahkamah membuat penggubalan sewajarnya bagi
peruntukan kewarganegaraan, memandangkan jelas ada diskriminasi
terhadap bapa yang diberikan hak yang lebih daripada ibu kepada anak
(lihat perenggan 28-29 & 32-34).

Ia bukan kes yang wajar untuk penghakiman terus di bawah A 18 k 18
Kaedah-Kaedah tersebut, tanpa penilaian semua fakta dan keterangan.
Beban pada hakikatnya, terletak pada defendan untuk memberi
justifikasi perbezaan jelas antara bapa dan ibu anak untuk layak
memperoleh kewarganegaraan melalui kuat kuasa undang-undang (lihat
perenggan 35).]
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Akhtar Tahir J:
INTRODUCTION

[1] The defendant in this case applied to strike out the plaintiff’s originating
summons (‘OS’) under O 18 r 19 of the Rules of Court 2012 (‘the Rules).

THE OS

[2] The plaintiff’s OS sought a declaration on the proper applicability of
art 14(1)(b) of the Federal Constitution in line with the other provisions of the
Federal Constitution and more specifically to art 8 of the Federal Constitution.

[3] Article 14(1)(b) of the Federal Constitution relates to citizenship by
operation of law and states as follows:

(1) Subject to the provisions of this Part, the following persons are citizens by
operation of law, that is to say:

(a)  every person born before Malaysia Day who is a citizen of the Federation
by virtue of the provisions contained in Part Iof the Second Schedule; and

(b)  every person born on or after Malaysia Day, and having any of the
qualifications specified in Part II of the Second Schedule.

[4] Part II of the Second Schedule provides as follows:

CITIZENSHIP BY OPERATION OF LAW OF PERSONS BORN ON OR
AFTER MALAYSIA DAY
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1. Subject to the provisions of Part IlI of this Constitution, the following persons
born on or after Malaysia Day are citizens by operation of law, that is to say:

(a)  every person born within the Federation of whose parents one at least is at
time of the birth either a citizen or permanently resident in the Federation;
and

(b)  every person born ousside the Federation whose father is at the time of the birth
a citizen and either was born in the Federation or is at the time of the birth in
the service of the Federation or of a State; and

(c)  every person born outside the Federation whose father is at the time of the birth
a citizen and whose birth is, within one year of its occurrence or within such
longer period as the Federal Government may in any particular case allow,
registered at a consulate of the Federation or, if it occurs in Brunei or in a
territory prescribed for this purpose by order of the Yang di-Pertuan Agong,
registered with the Federal Government; and

(d)  every person born in Singapore of whose parents one at least is at the time
of the birth a citizen and who is not born a citizen otherwise lhan by virtue
of this paragraph; and

(e)  every person born within the Federation who is not born a citizen of any
country otherwise than by virtue of this paragraph.

[5] Reading the provision asa whole there is clear distinction between a child
born in the Federation and a child born out of the Federation. A child born in
the Federation becomes an automatic citizen by operation of the law if either
parent is a citizen of the Federation. This is different for a child born out of the
Federation where a child becomes a citizen only when if the father is a citizen.
In other words a child born outside the Federation will not be granted
citizenship even if the mother is a citizen of the Federation.

[6] In summary what the plaintiffs are seeking a declaration that the
art 14(1)(b) read with Part II of the Second Schedule is discriminatory and
therefore runs counter to art 8 of the Federal Constitution. Article 8 of the
Federal Constitution provides as follows:

(1) All persons are equal before the law and entitled to the equal protection of the
law.

(2) Except as expressly authorised by this Constitution, there shall be no
discrimination against citizens on the ground only of religion, race, descent, place of
birth or gender in any law or in the appointment to any office or employment under
a public authority or in the administration of any law relating to the acquisition,
holding or disposition of property or the establishing or carrying on of any trade,
business, profession, vocation or employment.

[Am Act A1130]
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(3) There shall be no discrimination in favour of any person on the ground that he
is a subject of the Ruler of any State.

(4) No public authority shall discriminate against any person on the ground that he
is resident or carrying on business in any part of the Federation outside the
jurisdiction ofthe authority.

(5) This article does not invalidate or prohibit —
(a)  any provision regulating personal law;

(b) any provisions or practice restricting office or employment connected
with the affairs of any religion or of an institution managed by a group
professing any religion, to persons professing that religion;

(c) any provision for the protection, well-being or advancement of the
aboriginal peoples of the Malay Peninsula (including the reservation of
land) or the reservation to aborigines of a reasonable proportion of
suitable positions in the public service;

(d) any provision prescribing residence in a State or part of a State as a
qualification for election or appointment to any authority having
jurisdiction only in that State or part, or for voting in such an election;

(e)  any provision of a Constitution of a State, being or corresponding to a
provision in force immediately before Merdeka Day;

(f)  any provision restricting enlistment in the Malay Regiment to Malays.

[71 The plaintiff are also secking a declaration that both arts 14(1)(b) and 8

of the Federal Constitution should be read harmoniously.

[8] In short what the plaintiff are seeking is that the mother of the child be
given equal rights to the father of the child born out of the Federation in
bestowing citizenship to the child by operation of the law.

THE DEFENDANT’S GROUNDS FOR ASKING THE OS BE STRUCK
ouT

[9] The defendanct’s application is made under O 18 r 19 of the Rules of
Court which provides as follows:

19 Striking out pleadings and endorsements (O 18 r 19)

(1) The Court may at any stage of the proceedings order to be struck out or
amended any pleading or the endorsement, of any writ in the action, or
anything in any pleading or in the endorsement, on the ground that —

(a) itdiscloses no reasonable cause of action or defence, as the case may

be;

(b) it is scandalous, frivolous or vexatious;
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(o) it may prejudice, embarrass or delay the fair trial of the action; or

(d)  itis otherwise an abuse of the process of the Court, and may order
the action to be stayed or dismissed or judgment to be entered
accordingly, as the case may be.

(2)  No evidence shall be admissible on an application under subparagraph

(D).

(3)  This rule shall, as far as applicable, apply to an originating summons as if
it were a pleading.

[10] The grounds of the defendant’s application can be summarised into the
following issues:

(a) the first plaintiff has no locus to bring this action;
(b) the plaintiffs have no cause of action; and

(c) the plaintiffs OS is frivolous, vexatious, scandalous and an abuse of the
process of the court.

THE FIRST PLAINTIFF’'S LOCUS

[11] The first plaintiff is the President of a Woman’s Association called
Family Frontiers (‘the association’) a registered association under the Societies
Act 1966. This Association in short deals with the wellbeing of families in
Malaysia.

[12] In relation to citizenship the family life of families are disrupted by the
fact that children born in the same families are distinguished between being a
citizen and being non-citizens. The benefits enjoyed by child who is a citizen is
obviously are much more than a child who is a non-citizen leading to
imbalances within the families themselves.

[13] This imbalances have been aggravated by the Covid19 pandemic
especially on matters of travel in and out of the country.

[14] The only reason given by the defendant in the affidavit in support of the
application to strike out against the first plaintiff, is that the first plaintiff has no
interest in the matter at hand and the plaintiff’s rights have not been prejudiced
in any manner by the issue at hand.

[15] The first plaindff contends that the interest of the first plaindiff is
derived from the fact that the plaintiffs two to seven are members of the
association and they are directly affected by the matter arising.



566 Malayan Law Journal [2021] 12 MLJ

[16] In considering the issue of locus standi, discretion is given to the court
to determine whether the party has an interest in the matter in issue. The
various case laws have also advocated a common sense approach in determining
whether the party has an interest in the matter. Itis also important to look at the
circumstances of the case and each case should be decided on the strength of its
own facts on the issue of locus standi.

[17]  Apart from the facts in this case the court took note of the fact that the
association has been properly registered under the law and the fact that it has
been so registered reflects upon its importance and value to the association
especially on the wellbeing of family units in the country.

[18] This fact alone is sufficient in establishing the interest of the association
on the issues at hand especially as it relates to the wellbeing and upbringing of
the child. A further interest is based on the fact that individual members of the
associations are themselves the affected parties.

[19] Using its discretion the court in this case finds that the first plaintiff has
an established interest in the matter to bring this matter to court. The
defendant’s objection to the participation of the first plaintiff is therefore
dismissed.

CAUSE OF ACTION

[20] The defendant’s contention that there is no cause of action stems from
the belief that the clear words of the constitution leave no room to the court to
make any further construction to the meaning of the wordings.

[21] This is a clear misnomer and belittles the role of the court. The courts
have clearly an important role in constructing a provision of the law however
clear the wordings of the provisions are. The court’s role is not merely to
interpret the law but also to uphold justice. In upholding justice, however clear
the words are, the court has a duty to interpret the words in a manner that
upholds the values of the Federal Constitution itself.

[22] In fact the case relied upon by the defendant of Danaharta Urus Sdn
Bhd v Kekatong Sdn Bhd (Bar Council Malaysia, intervener) [2004] 2 ML] 257
illustrates this point when at the beginning the Federal Court states that “The
Constitution must be considered as a whole, and so as to give effect, as far as
possible, to all its provisions’.

[23] Moreover the defendant’s contention that to succeed the plaintiff must
show a cause of action, is clearly untenable and misconceived. The court agrees
with the submissions of the plaintiff in a suit asking for declaration a cause of
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action is not necessary. This is clearly stated in the case of 7an Sri Haji Othman
Saat v Mohamed bin Ismail [1982] 2 ML] 177.

[24] In this case the plaintiffs have an interest and a right to safeguard their
statutory rights and will clearly suffer if this rights are not upheld.

[25] In short the defendants objection on the issue of cause of action is
without any merits.

SCANDALOUS, FRIVOLOUS, VEXATIOUS AND ABUSE OF
PROCESS OF COURT

[26] The defendant’s basis for contending that the OS is scandalous,
vexatious and abuse of the process of court is based on two grounds. The first
is that no provision of the Federal Constitution can be declared invalid or
inconsistent with each otherand there is no issue of legal expectation.

[27] The defendant has relied on two cases to illustrate that that the Federal
Constitution cannot be said to be at variance with itself and all articles of the
Federal Constitution are of equal standing. The two cases are Loh Kooi Choon
v Government of Malaysia [1977] 2 ML] 187 and Maria Chin Abdullah v Ketua
Pengarah Imigresen & Anor [2021] 1 ML] 750.

[28] The defendant’s contention that all articles are of equal importance, has
overlooked a very important point that all the provisions of the Federal
Constitution must be given effect to and cannot be just ignored. The Federal
Constitution must be read as a whole and not each article by itself.

[29] As much as citizenship provisions are important so are provisions of
fundamental liberties and even more so. The right of equality is a fundamental
liberty of universal application and even transcends the law when necessary.

[30] Another important principle which must be borne in mind is that
within the same provisions of the law, the law must be applied consistently and
without variance. In the citizenship provisions itself there seem to be
inconsistency in the application of the provision between the child born in the
Federation and the child born out of Federation.

[31] There might be instances where there appears to be distinctions
between certain classes of people in the various provisions of the Federal
Constitution and which might not be in consonance with other provision of
the Federal Constitution but in such cases there are apparent justifications for
such distinctions.
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[32] In the case of the citizenship provision although there is a distinction
between the child born in the Federation and the child born out of the
Federation, there is no apparent justification for such a distinction.

[33] The defendant in this case must therefore show justifications to
convince the court of the necessity to maintain the distinctions between a child
born in the Federation and the child born out of the Federation.

[34] These justifications are necessary for the court to make a proper
construction of the citizenship provisions, in the light of the apparent
discrimination of the father being given a superior right over the mother of a
child. This justification will also answer whether the plaintiffs have a legitimate
expectation to a citizenship of a child born out of the Federation.

CONCLUSION

[35] This is not a proper case to be summarily dismissed under O 18 r 19 of
the Rules, without a proper evaluation of all the facts and evidence. The onus
in fact, lie upon the defendant to justify the apparent distinctions between the
father and mother of a child to be eligible of citizenship by operation of law.

Striking out application dismissed.

Reported by Mohd Kamarul Anwar




