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‘A legacy is not something cast in stone for all times; rather it is an evolving 
intellectual relationship that we construct with an object receding in the past (to 
the point of it being strange to speak of legacy whilst the tribunal is sill in 
activity), and that we are condemned to reinterpret on the basis of changing 
circumstances and assumptions’. 

 — Frédéric Mégret1 

  
The word ‘legacy’ can be understood in at least two ways. It can be that 

which is left behind by a legator. It can also refer to the way in which the legator 
(whether a person or an institution) is remembered. It is this second sense of the 
term ‘legacy’ that is of interest here. At the first ‘Legacy Conference’ of the 
International Criminal Tribunal for the Former Yugoslavia (‘ICTY’) in 
December 2010, the President of the Tribunal, Judge Patrick Robinson, said that 
the Tribunal would not attempt to control its own legacy.2 But the Tribunal is 
clearly quite preoccupied with its legacy.3 In addition to hosting two ‘legacy 
conferences’, the ICTY is one of the first — if not the first — international 
institutions to appoint a legal officer to work solely on ‘legacy issues’.4 At times, 
this preoccupation has smacked of self-congratulation. It is therefore appropriate 
that more critical academic studies are now appearing on the legacy of the 
ICTY.5 

Mégret suggests that an approach which does not attempt to ‘foist’ a 
particular message on the reader is appropriate in the context of legacy — it 
shows sensitivity to the fact that legacy is often a matter of perception,6 which 
depends on one’s own particular relationship to the Tribunal. 

Does the book intend to paint a positive or a negative picture of the Tribunal’s 
legacy? Two of the editors (Zahar and Sluiter) state in the Introduction that this 
is not the right question for readers to ask. They point out that the final section of 
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the book is devoted to more sceptical chapters, which reveal the extent to which 
the ICTY has improvised in order to get the job done.7 

The editors concede that the collection does not do justice to the ICTY’s 
legacy as a whole.8 They describe the book as ‘but the first instalment in a larger 
project of understanding the legacy of the international criminal tribunals 
generally’.9 Nevertheless, the book does well for such an ambitious undertaking, 
covering a broad spectrum of topics in considerable depth and detail. It also 
displays some originality10 and novelty by including neglected topics such as a 
comparison between rights under the European Court of Human Rights and the 
Statute of the International Criminal Tribunal for the Former Yugoslavia (‘ICTY 
Statute’)11 and the practice of writing individual opinions at the ICTY.  

In spite of the fact that the book has an appropriately critical tone for an 
academic study, it is clearly a tribute to the many achievements of the ICTY. But 
the book is also a tribute to Judge Bert Swart. Swart was Professor of European 
Criminal Law at the University of Amsterdam, ad litem judge of the ICTY and 
International Criminal Tribunal for Rwanda (‘ICTR’) and judge of the Special 
Tribunal for Lebanon.12 He died in February 2011, a few months before the 
publication of the book. Fittingly, his coeditors have dedicated the book to him. 
In a sense, the book is also a tribute to the ‘father of the Tribunal’, Antonio 
Cassese, and his legacy as a judge and scholar. The legacy of the ICTY will be 
strongly influenced by these powerful personalities and groundbreakers. 

What impact has the ICTY had on communities in the former Yugoslavia? 
This question has become increasingly interesting to ICTY observers and 
commentators.13 The chapter by Kimi King and James Meernik attempts to 
balance international and local interests. They write:  

If we are to evaluate the impact of the ICTY, we must understand the competing 
tensions and difficulties the Tribunal faces in advancing its mission given the 
diverse interests of these constituencies.14 

The authors observe that something that has been noticeably absent from 
academic studies on the ICTY is a more explicit conceptualisation and 

                                                 
 7 Alexander Zahar and Göran Sluiter, ‘Introduction’ in Bert Swart, Alexander Zahar and 

Göran Sluiter (eds), The Legacy of the International Criminal Tribunal for the Former 
Yugoslavia (Oxford University Press, 2011) 1, 2. 

 8 Ibid. 
 9 Ibid. 
 10 See, eg, Alexander Zahar, ‘Civilizing Civil War: Writing Morality as Law at the ICTY’ in 

Bert Swart, Alexander Zahar and Göran Sluiter (eds), The Legacy of the International 
Criminal Tribunal for the Former Yugoslavia (Oxford University Press, 2011) 460. 

 11 SC Res 827, UN SCOR, 48th sess, 3217th mtg, UN Doc S/RES/827 (25 May 1993), as 
amended by SC Res 1877, UN SCOR, 64th sess, 6155th mtg, UN Doc S/RES/1877 (7 July 
2009) art 9 (‘ICTY Statute’). 

 12 See Göran Sluiter, ‘In Memoriam, Bert Swart’ (2011) 24 Leiden Journal of International 
Law 385. 

 13 See, eg, Payam Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent 
Future Atrocities?’ (2001) 95 American Journal of International Law 7. 

 14 Kimi L King and James D Meernik, ‘Assessing the Impact of the International Criminal 
Tribunal for the Former Yugoslavia: Balancing International and Local Interests While 
Doing Justice’ in Bert Swart, Alexander Zahar and Göran Sluiter (eds), The Legacy of the 
International Criminal Tribunal for the Former Yugoslavia (Oxford University Press, 2011) 
7, 7–8. 



2012] Review Essays 3 

methodology for assessing the Tribunal’s impact. The authors attempt to develop 
a more systematic and ‘theoretically driven’ research agenda.15 

The ICTY speaks to an international community with substantial professional 
interest in its work and to a national community with a substantial personal 
attachment to its work. These different kinds of interest have a significant effect 
on the way these two communities perceive the work of the ICTY. King and 
Meernik argue that when the interests of the national and international 
communities conflict, the Tribunal gives priority to the interest of its 
international stakeholders over local ones. They contend that the ICTY was not 
designed primarily to affect local stakeholders in Yugoslavia. The Tribunal’s 
removal from the scene of the conflict substantially limited its visibility and 
relationship with stakeholders. Appeal Chamber decisions, for example, have 
been criticised as placing more emphasis on asserting and developing 
international law than on correcting errors made by the Trial Chamber. Since 
almost all ICTY cases reach the appeals stage, this is an important concern. In 
the authors’ view, cases such as that of the ‘Vukovar Three’16 underscore the fact 
that public opinion regarding ICTY actions depend on ethnic identity.17 In 
contrast to the views of the ‘local constituencies’, the ICTY managed to gain the 
respect of the international community. 

In terms of the question of whether the ICTY has contributed to long-term 
reconciliation in the Balkans, Diane Orentlicher makes the sensible point that 
‘[b]y its nature, the claim that ICTY prosecutions will serve the interests of  
long-term reconciliation cannot be tested now’.18 

One of the reasons why the ICTY does not seem to speak to the ‘local 
constituencies’ is that it has failed to make compensation to victims or to be 
sufficiently victim-oriented. To what extent did the Tribunal meet the needs of 
the victims of the atrocities committed in the former Yugoslavia? In 2011, 
President Patrick Robinson made the proposal to create a Trust Fund for 
Victims.19 Since the ICTY is wrapping up its work, it is quite late in the day for 
such a proposal. The questions of victims’ rights and reparations to victims do 
not receive sufficient attention in the book. In the concluding chapter, Guido 
Acquaviva makes the point that inadequate attention has been paid to  
‘capacity-building’ and outreach programmes after the judicial activities of the 
ICTY winds down.20 There is also the question of what comes after outreach.  
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In the context of the South African Truth and Reconciliation Commission and its 
influence on national reconciliation, Antjie Krog wrote: 

By forcing a country to redefine itself through the testimonies of victims and 
perpetrators, the [Truth and Reconciliation Commission] has made a new 
relationship possible. But the cycle will have to be repeated many times for this 
relationship to be lasting. It has to be accompanied by changes to the lives of the 
poor to create a more equitable society, otherwise this fragile outreach will 
implode before our eyes.21 

Would public opinion in the Balkans vis-a-vis the ICTY have been more 
positive if the ICTY had paid reparations, or allowed victims to participate in the 
same way victims are currently participating at courts such as the Extraordinary 
Chambers in the Courts of Cambodia and the International Criminal Court 
(‘ICC’)? Although it can be argued that the mandate of the ICTY did not include 
the making of reparations, and only so much can be expected of the first  
post-Nuremberg international criminal tribunal, a discussion of the failure to 
make reparations would have added to the book. 

While the selection of topics for a collection such as this is always difficult 
and controversial, the editors could have taken a broader view of the Tribunal’s 
work. The book focuses strongly on distinct criminal law subjects such as the 
way the ICTY treated crimes like persecution and complicity in genocide. This 
might be a reflection of the ongoing academic concern with whether the ICTY 
was rigorous enough in its application and interpretation of criminal law, and the 
extent to which the Tribunal respected the principle of legality. Taking a ‘bird’s 
eye view’ is appropriate in a collection with the ambition of reflecting on the 
legacy of an institution. Choosing topics that are too specific or narrow can mean 
that one does not see the wood for the trees. Authors could also have paid more 
attention to how the different topics in the book relate to each other. 

Another fundamental question which could have been addressed more 
explicitly is that of whether the Tribunal developed a theory or philosophy of its 
own. In light of the presence of judges of the stature of Antonio Cassese and 
Theodor Meron, it would also have been interesting to address what 
contributions individual judges made to the philosophy of the ICTY. Although 
books have already been dedicated to Cassese’s contribution to international 
criminal law,22 it would also have been appropriate to include a discussion in this 
collection. In his chapter ‘Civilising Civil War: Writing Morality as Law’, 
Alexander Zahar writes about Cassese’s philosophical contribution to 
international criminal law. Zahar refers to Cassese’s early work, in which he 
called for a shake-up of the law of non-international armed conflict in order to 
render ‘the few existing norms live and operational and even emphasize the 
moral authority where the law is silent’.23 Zahar writes that by making these 
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remarks, Cassese ‘forecasts that moral purpose [will] one day fill the gaps in the 
law’.24 

While more chapters with a broad focus would have been fitting, the inclusion 
of certain topics that closely relate to the legacy question would have merited 
attention. One such question concerns archives and the management of ICTY 
records. Richard Steinberg’s edited collection of contributions made at the 
ICTY’s 2010 Legacy Conference, Assessing the Legacy of the ICTY,25 devotes a 
considerable number of (short) chapters to this issue. The authors in the 
Steinberg volume agree on the importance of archives.26 However, Swart, Sluiter 
and Zahar did not include it in their selection. In their book, most of the chapters 
are of quite a descriptive nature; the fate of the ICTY archives is only discussed 
briefly in the concluding chapter. It would have been interesting to include a 
theoretical chapter on the topic of archives and the preservation of memory. 
There is a rich and growing literature on this issue in the field of transitional 
justice.27 By only including the topic of archives in a general chapter on 
‘Residual Mechanisms at the ICTY’, alongside such subjects as witness 
protection, the book misses an opportunity to engage with the deeper question of 
what impact the ICTY has had on the way the events in the Balkans will be 
remembered. Since the concept of legacy is intimately linked to the way things 
will be remembered, it would have fitted perfectly. 

Swaak-Goldman has noted that the ICTY’s significant shortcomings in 
satisfying a high standard of human rights for its accused are regarded by its 
critics as ‘a death-knell both for the broad acceptance of the ICTY’s 
jurisprudence as well as the prospects for a permanent international criminal 
court’.28 The collection pays considerable attention to the crucial question of 
whether the ICTY has rigorously observed fair trial standards. The editors 
acknowledge that some of the areas on procedural law are heavily contested, and 
appropriately call this section of the book ‘Battlefields’. Issues such as 
complicity in genocide, justifications and excuse, as well as sentencing practice, 
are seen as legal battlefields.  

The last section of the book is revealingly and provocatively titled 
‘Improvisation and Discovery’. This is an acknowledgment of the fact that when 
the ICTY judges first began to apply the rudimentary rules of international 
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criminal law, they embarked upon a process of discovery. The word 
‘improvisation’, used in this context, is inherently controversial and critical. It 
has often been commented that the ICTY judges improvised instead of applying 
lex lata.29 

One of the results of such improvisation — and one of the central criticisms 
of the ICTY’s track record with regard to fair trial standards — concerns the 
extent to which the ICTY departed from the principle of legality. In spite of the 
fact that the principle of legality is not included in the ICTY Statute, there can be 
no doubt that it applies to the practice of the Tribunals, inter alia, because of its 
inclusion in many human rights instruments.30 Since the ICTY has been 
established as a subsidiary organ of the Security Council, it should not act 
contrary to the principles included in various United Nations instruments. In 
cases such as Prosecutor v Vasiljević (‘Vasiljević’), the ICTY has extensively 
discussed the principle of legality.31 Vasiljević stressed the need for precision 
and the need for international criminal law to be grounded on principles of 
specificity. The Chamber emphasised that offences have to be defined with 
sufficient clarity to be foreseeable and accessible.32 Commentators have argued 
that the open-ended crime definitions in the ICTY Statute violate the principle of 
legality.33 

In a very critical discussion of the Prosecutor v Tadić (‘Tadić’) case,34 Zahar 
writes that the Tadić judges departed from the principle of legality. He writes: 

If the Security Council could criminalise a treaty provision ‘for the first time’ and 
apply it retrospectively to conduct in an earlier conflict without regard to whether 
a general acceptance of such a change in status predated the relevant events, what 
was to detain the Tribunal’s judges?35  

Zahar paints the pre- and post-Tadić legal landscapes with regard to the 
discourse on the law of internal armed conflicts. Whereas Tamàs Hoffman 
explains that prior to Tadić, ‘none of the existing international criminal law 
textbooks made any reference to the possibility of war crimes committed in 
internal armed conflicts’,36 the ICTY’s jurisprudence has evolved to a point 
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where the ICTY prosecutor has succeeded in using Common Article 3 of the 
Geneva Conventions37 as a foundation for a large proportion of the prosecution’s 
criminal charges. Zahar writes that the ICTY has transformed Common Article 3 
into a Swiss Army knife of humanitarian law.38 In his view, these rapid legal 
developments show little sensitivity for the fact that international law should 
develop incrementally if it develops at all.39 

The collection pays surprisingly little attention to that other jurisprudential hot 
potato: joint criminal enterprise. In her chapter ‘Complicity in Genocide and the 
Duality of Responsibility’, Nina Jørgensen discusses the way the ICTY has 
settled the law on aiding and abetting genocide. She devotes a few pages to a 
discussion on the relationship between complicity in genocide and joint criminal 
enterprise.40 Jørgensen identifies the fact that international tribunals had rejected 
the notion that planners of genocide could be described as ‘mere accomplices’. 
She discusses cases such as Prosecutor v Brđanin,41 Prosecutor v Rwamakuba,42 
Prosecutor v Krstić,43 Prosecutor v Stakić44 and Prosecutor v Karemera,45 in 
which the ICTY and the ICTR have considered whether joint criminal enterprise 
liability applies to genocide. Jørgensen concludes that ‘[t]he evolution of the 
jurisprudence [of the Tribunals] shows that a conviction under any of the three 
forms of joint criminal enterprise liability would be a conviction for genocide’.46 

In the view of Mégret, the tribunal will be remembered as an ‘intellectual, 
legal or political object of sorts’.47 One can add that the Tribunal is also an 
historical and cultural object.48 The term culture in this context can be 
understood in many ways. It can be understood in a ‘cultural–juridical’ sense. Or 
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(International Criminal Tribunal for Rwanda, Trial Chamber III, Case No ICTR-98-44-T, 18 
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it can refer to the emerging human rights culture; in 2004, Ralph Zacklin wrote 
that ‘a new culture of human rights and human responsibility … has gradually 
taken root’.49 Mégret writes that one would expect a legacy of the ICTY to be a 
‘certain culture of international prosecutions’, involving ‘a highly specific form 
of know-how about how to prosecute persons’.50 In an interview with Mégret, 
Payam Akhavan referred to a ‘cultural transformation’ instead of an ‘immediate 
impact on the propensity of genocidal leaders across the globe to cease and desist 
from all further atrocities because of fear of punishment’.51 For Akhavan, this 
evidenced a ‘culture of impunity gradually being transformed into a culture 
where there [are] ever greater degrees of accountability’.52 

Thomas Franck wrote that every bench creates its own ‘cultural 
environment’.53 In his chapter on ‘The Law and Practice on Individual Opinions 
at the ICTY’, Göran Sluiter discusses the under-analysed topic of the nature of 
judicial decision-making at the ICTY. He is of the view that individual opinions 
develop the law. He writes that the use of individual opinions should be based 
‘on a common legal culture and understanding, mutual respect, and collegiality, 
and the exercise of restraint’.54 A consideration of the culture created by the 
ICTY would have added to the book. 

Many agree that beyond carrying out its formal mandate, the ICTY not only 
prosecuted perpetrators, but rendered justice. It significantly improved upon the 
Nuremberg model by prosecuting both sides of the conflict. Peter Robinson, 
Defence Counsel for Radovan Karadžić, has stated in an interview with Mégret: 

I have to say that in most of the cases, when it comes to finding guilty people 
guilty and not guilty people not guilty, the Tribunal seems to have gotten it right 
in the end which is, after all, its main function.55 

But not everyone agrees. Michael Karnavas writes that the selective method 
of prosecution has undermined the credibility of the ICTY as an impartial 
Tribunal and that this, in turn, has undermined the Tribunal’s objective of 
reconciliation.56 The danger of selective prosecution is that ‘the narrative that has 
emerged from the ICTY as to what may have happened … is unreliable and 
misleading’.57 The ICTY has repeatedly emphasised that it considers building an 
archive as an important part of its ‘legacy work’. But does this archive tell the 
right story? 

                                                 
 49 Ralph Zacklin, ‘The Failings of the Ad Hoc Criminal Tribunals’ (2004) 2 Journal of 
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 50 Mégret, above n 1, 1021–2. 
 51 Ibid (emphasis in original). 
 52 Ibid 1022. 
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des Cours 302, 307. 
 54 Göran Sluiter, ‘Unity and Division in Decision Making — The Law and Practice on 

Individual Opinions at the ICTY’ in Bert Swart, Alexander Zahar and Göran Sluiter (eds), 
The Legacy of the International Criminal Tribunal for the Former Yugoslavia (Oxford 
University Press, 2011) 191, 217. 

 55 Mégret, above n 1, 1052. 
 56 Karnavas, above n 5, 1089. See generally Sara Kendall, ‘Donor’s Justice’ (2011) 24 Leiden 

Journal of International Law 585. 
 57 Karnavas, above n 5, 1089. 
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There is a widespread feeling that the ad hoc Tribunals have been too 
expensive. In the year 2010–11 the ICTY budget exceeded US$301 million.58 
The enormous cost of the Tribunal has raised many concerns.59 In the context of 
the international courts, there were fears that ‘he who pays the piper calls the 
tune’.60 It would have been interesting to explore the extent to which the interests 
of donors influence the independence of the ICTY. The influence of financial 
matters extends beyond the degree to which the ICTY’s dependence on funding 
has affected its decision-making. The controversy extends to the question of how 
money was allocated at the ICTY. One important example is the fact that in the 
early years of the Tribunal’s existence, the defence was not provided with 
sufficient resources.61 This is a topic that deserves attention when considering 
factors that impact on the ICTY’s legacy. 

In many ways it is premature to immerse oneself too deeply in the question of 
the legacy of the Tribunal. In this case it is appropriate to use the tired cliché 
‘time will tell’. The legacy of the ICTY will depend more on the day-to-day 
work of the Tribunal than on the way outsiders attempt to scrutinise its work or 
its own attempts to (prematurely?) fashion its legacy. 

If one takes into account the laconic ICTY Statute, the lack of precedent to 
draw from, and the early battles faced by those such as Goldstone and Cassese to 
get the Tribunal up and running,62 the ICTY has made an enormous contribution. 
It has built not only a Tribunal but a legal discipline. Not many courts can claim 
to have done the same. It is because of the work and integrity of the ICTY, and 
the legitimacy it has achieved, that the ICC will receive the support it needs from 
the international community. It is because of the legal developments at the ICTY 
that international criminal law has become a rich discipline studied all over the 
world. The Legacy of the International Criminal Tribunal for the Former 
Yugoslavia captures the magnitude of this contribution successfully. 

The ICTY cannot meet all expectations or achieve all goals.63 At the time of 
the Tadić decision, Jose Alvarez expressed the ambition of the ICTY as a 
Tribunal with ‘foundational, political and epic goals’.64 Any institution with such 
strong ambitions is bound to disappoint on some level. At the same time, it is 

                                                 
 58 International Criminal Tribunal for the Former Yugoslavia, The Cost of Justice (26 January 

2012) <http://icty.org/sid/325>. 
 59 See, eg, David Wippman, ‘The Cost of International Justice’ (2006) 100 American Journal 

of International Law 861. 
 60 See, eg, Kendall, above n 56. 
 61 See, eg, John Hocking, ‘Legal Aid and Defence Support at the UN International Criminal 

Tribunal for the Former Yugoslavia’ (2010) 36 Commonwealth Law Bulletin 529; Sylvia de 
Bortodano, ‘What Price Defence? Resourcing the Defence at the ICTY’ (2004) 2 Journal of 
International Criminal Justice 503. 

 62 See John Hagan, Justice in the Balkans: Prosecuting War Crimes in the Hague Tribunal 
(University of Chicago Press, 2003) 62–78. 

 63 Schrag sets out a list of goals including bringing sense of justice, re-establishing the rule of 
law, providing a foundation for peace, enforcing international law and ending impunity: 
Minna Schrag, ‘Lessons Learned from ICTY Experience’ (2004) 2 Journal of International 
Criminal Justice 427, 428, cited in Albin Eser, ‘Procedural Structure and Features of 
International Criminal Justice: Lessons from the ICTY’ in Bert Swart, Alexander Zahar and 
Göran Sluiter (eds), The Legacy of the International Criminal Tribunal for the Former 
Yugoslavia (Oxford University Press, 2011) 108, 110. 

 64 Jose E Alvarez, ‘Nuremberg Revisited: The Tadic Case’ (1996) 7 European Journal of 
International Law 245, 246. 
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appropriate for an international Tribunal to have wide aims and to look beyond 
its official mandate. The fact that, in a historical sense, the ICTY is perceived to 
be the ‘successor’ of the Nuremberg Tribunal means that its work has attracted 
much attention, much scrutiny and much hope. 

But it is too soon for nostalgia. The ICTY has proven to be like the cat with 
nine lives. It refuses to close down! With the trial of Ratko Mladić in full 
swing,65 one can expect some drama and excitement before the Tribunal finally 
closes its doors. And when that happens it is more likely to be with a bang than a 
whimper. 

 
 

MIA SWART* 

                                                 
 65 Prosecutor v Mladić (Decision on Two Defence Requests for Adjournment of the Start of 

Trial) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber I, Case 
No IT-09-92-PT, 3 May 2012). 

 * Research Fellow, Bingham Centre for the Rule of Law, British Institute for International and 
Comparative Law; Honorary Associate Professor, University of the Witwatersrand. The 
author was an intern in the Appeals Chamber of the ICTY in 2001. There is no family 
connection between the author and Bert Swart. 
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