
1 
 

AUSTRALIA’S CLEAN ENERGY POLICY AND REGULATORY FRAMEWORK –  

CAN IT DRIVE INVESTMENT TO ACHIEVE AUSTRALIA’S INTERNATIONAL 
CLIMATE GOALS? 

  ALLY BONAKDAR  
(2018) 

 

An Assessment of Polycentric Governance Measures to Promote Clean Energy Investment in Australia 
to Meet International Climate Change Commitments 

  
CONTENTS  

I Introduction  2 
II Paris Agreement – A New Form of Governance? 3 
 A Paris Agreement – Overview 3 
 B Concept of ‘Governance’ – Is there an Optimal Model for Climate Change? 5 
 C Australia’s obligations under the Paris Agreement 9 
III ‘Trilemma’ of Security and Reliability, Affordability and Emissions Reduction 11 
 A An Overview of the NEM 11 
 B Emissions Reduction and the NEO 12 
IV Examining the Current Landscape of Australia’s Energy Sector 15 
 A Renewable Energy Target 15 
  1 Brief Overview  15 
  2 Performance of the RET 19 
  3 A Comparative Review – What are the Potential Improvements? 20 
 B Direct Action - the Emissions Reduction Fund  22 
  1 Crediting Emissions Reduction 23 
  2 Purchasing Emissions Reduction 24 
  3 Safeguard Mechanism 24 
 C Other Government Initiatives 27 
  1 Statutory Institutions to Facilitate Innovation 27 
  2 State and territory-based Initiatives 29 
V Role of the State – Policy Mechanisms to Achieve Emissions Abatement 33 

  A Reflections on the Repealed Carbon Pricing Mechanism 33 
  B Alternative Policy Mechanisms 37 
   1 Emissions Intensity Scheme 37 
   2  Clean Energy Target 43 
   3 Direct Regulation 44 
   4 National Energy Guarantee  46 
 VI Role of the Private Sector – ‘Soft’ Levers of Change 49 
 VII Conclusion 54 
 
 
 

  



2 
 

I INTRODUCTION 
 
The energy and climate change debate in Australia has been responsible for the change in political 
fortunes of prime ministers and prevailing governments over the last decade. Against this backdrop, the 
2015 Paris Agreement provided the national debate with renewed optimism and what appeared to be 
broad bipartisan support in view of the international momentum created in Paris.1 Indeed, the Coalition 
Government announced Australia’s target of reducing emissions by 26 to 28 per cent on 2005 levels by 
2030,2 which although criticised as comparatively modest, represented an important step forward given 
the highly politicised nature of this issue in Australia.3   
 

In light of the renewed political focus, the federal government commissioned numerous reviews 
on energy and climate change policies with the most significant review chaired by the Commonwealth 
chief scientist, Dr Alan Finkel, who was commissioned by the Energy Council of the Council of 
Australian Governments (‘COAG’) to develop a ‘national reform blueprint to maintain energy security 
and reliability’ by undertaking a ‘whole of system’ review of the national electricity market.4 Each 
review has made recommendations to government on the policy mechanism required to achieve the 
objective of emissions reduction, consistent with Australia’s international legal obligations. 
Notwithstanding these recommendations and the euphoria that followed the Paris Agreement, political 
gridlock has re-emerged on which policy and legal framework to adopt to assist with the transition to a 
low carbon economy. Meanwhile, the inertia at the federal level contrasts with developments at the state 
and territory level where sub-national legal and policy initiatives are providing the necessary support 
for new investment and facilitating the pathway to decarbonisation.  

 
 This thesis will analyse Australia’s existing clean energy policy and regulatory framework and 
key policy mechanisms recommended to government and consider their ability to promote clean energy 
investment and assist with achieving Australia’s international climate change commitments. 
Specifically, Part II begins with an overview of the Paris Agreement – its decentralised, ‘bottom up’ 
approach to achieving its goal of limiting global warming to below 2°C –  and examines the agreement 
through the prism of new polycentric models of ‘governance’ in contrast to the traditional ‘command 
and control’ hierarchical models. In Part III, the national electricity objective under the National 
Electricity Law will be reviewed to determine whether the ‘trilemma’ of security and reliability, 
affordability and emissions reduction are appropriately addressed and to determine whether the existing 
legal framework appropriately integrates environmental objectives. Part IV examines the current policy 
and legal landscape, together with the role played by key statutory bodies and state and territory-based 
initiatives. In Part V, the alternative policy and legal mechanisms available to achieve emissions 
abatement and promote new investment are examined, commencing with a brief reflection on the 
repealed carbon pricing mechanism and concluding with an assessment of the recently announced 
national energy guarantee. This assessment will be done not only by reference to measures of ‘economic 

                                                           
1 Conference of the Parties, United Nations Framework Convention on Climate Change, Adoption of the Paris 
Agreement, 21st sess, UN Doc FCCC/CP/2015/L.9 (12 December 2015) (‘Paris Decision’) Annex (‘Paris 
Agreement’). Collectively, the Paris Agreement and the Paris Decision are referred to as the ‘Paris Outcome’.  
Australia ratified the Paris Agreement on 9 November 2016. 
2 Australian Government, Department of Environment and Energy, Australia’s 2030 Climate Change Target 
(2015) < http://www.environment.gov.au/climate-change/publications/factsheet-australias-2030-climate-change-
target>.  
3 Frank Jotzo, ‘Australia’s 2030 Climate Target Puts us in the Race, but at the Back’ The Conversation, (online) 
12 August 2015 <http://theconversation.com/australias-2030-climate-target-puts-us-in-the-race-but-at-the-back-
45931>. 
4 Alan Finkel et al, Independent Review into the Future Security of the National Electricity Market – Preliminary 
Report (December 2016) 57 (Appendix B), outlining the terms of reference set by the Energy Council of the 
COAG. Other key reviews commissioned by the government are considered in detail in Part V below. 
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efficiency’ but, more importantly, how these issues are ‘framed’ in a manner that resonates with both 
the public and the investor community. 
 

In Part VI, the ‘soft’ levers of the private sector will be reviewed given the important role that 
non-state actors play under decentralised, multi-faceted governance models. In particular, developments 
in the areas of directors’ duties in assessing climate change risks and advancements in the areas of 
reporting, disclosure and risk management models will be examined. Finally, this thesis concludes that 
a polycentric approach to climate change – including both the ‘hard’ levers of governments and the 
‘soft’ levers of the private sector – is required to achieve Australia’s climate change objectives and to 
facilitate new clean energy investment. 

 
 

II THE PARIS AGREEMENT – A NEW FORM OF GOVERNANCE? 
 

A Paris Agreement – Overview 

The Paris Agreement was a substantial achievement for the international community and it presented 
an alternative approach to climate change mitigation under international law (‘Paris Agreement’).5  The 
Agreement builds on the 1992 United Nations Framework Convention on Climate Change 
(‘UNFCCC’), the foundation treaty with the ultimate objective of stabilising ‘greenhouse gas 
concentrations in the atmosphere at a level which would prevent dangerous anthropogenic interference 
with the climate system’.6 The Agreement represents the evolution of the climate change framework 
which substantially departs from the approach taken under its predecessor, the Kyoto Protocol.7 

Based on the UNFCCC distinction between developing and developed countries, the Kyoto 
Protocol adopted a ‘top down’ approach with a focus on binding targets on developed countries and an 
emphasis on compliance.8  Although the Kyoto Protocol can be considered a success in Europe, the 
failure of nations such as the United States to ratify it, and many developed countries to accept its second 
commitment period under the Doha Amendment,9 highlight the problematic nature of a centralised ‘top 
down’ approach to climate change mitigation. In contrast, the Paris Agreement embraces a ‘bottom up’ 
model that relies on all countries, both developed and developing, to submit their own nationally 
determined contributions (‘NDCs’), with greater emphasis placed on reporting and transparency.10  

The objective under the Paris Agreement is to hold the ‘increase in the global average 
temperature to well below 2°C above pre-industrial levels’ and the more ambitious goal of ‘pursuing 
efforts to limit the temperature increase to 1.5°C above pre-industrial levels’.11 Although the NDCs are 
not legally binding targets under the Paris Agreement, parties aim to ‘reach global peaking of 

                                                           
5 For a detailed consideration of the legal form of the Paris Agreement, see generally, Sebastian Oberthür and 
Ralph Bodle, ‘Legal Form and Nature of the Paris Outcome’ (2016) 6 Climate Law 40. 
6 United Nations Framework Convention on Climate Change, opened for signature 9 May 1992, 1771 UNTS 107 
(entered into force 21 March 1994) art 2 (‘UNFCCC’).  
7 Kyoto Protocol to the United Nations Framework Convention on Climate Change, open for signature 16 March 
1998, 2303 UNTS A-30822 (entered into force 16 February 2005) (‘Kyoto Protocol’).   
8 Note that developed and developing countries are referred to as Annex I and non-Annex I parties, respectively. 
See Meinhard Doelle, ‘The Paris Agreement: Historic Breakthrough or High Stakes Experiment?’ (2016) 6 
Climate Law 1-20 for a comparative assessment of the approach under the Paris Agreement and the Kyoto 
Protocol; see also Jacqueline Peel, ‘Climate Law’ (Technical Paper No 5, The Australian Panel of Experts on 
Environmental Law, April 2017) 6-7.  
9 Conference of the Parties Serving as the Meeting of the Parties to the Kyoto Protocol, United Nations Framework 
Convention on Climate Change, 8th sess, UN Doc FCCC/CP/2012/13/Add.1 (held in Doha on 8 December 2012)  
Decision 1/CMP.8 (‘Doha Amendment’). 
10 See Peel, above n 8, 7; see Doelle, above n 8, 3. 
11 Paris Agreement art 2(1)(a). 
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greenhouse gas emissions as soon as possible, recognising that peaking will take longer for developing 
country parties, and to undertake rapid reductions thereafter … so as to achieve a balance between 
anthropogenic emissions by sources and removals by sinks of greenhouse gases in the second half of 
this century, on the basis of equity’.12  This will be achieved by each country setting its own NDC  
reflecting that country’s ‘highest possible ambition’.13 In contrast to the Kyoto Protocol, the Paris 
Agreement does not specify emission reduction targets and commitment periods on developed countries 
– in fact, the long term temperature goal applies to all countries with the expectation that each NDC be 
set reflecting ‘common but differentiated responsibilities and respective capabilities, in the light of 
different national circumstances’.14  This is a significant departure as the focus has shifted away from 
reaching universal agreement on binding targets towards building collective participation with 
individual targets set in good faith at the national level and periodically updated every 5 years.15 

The Paris Agreement avoided the politically challenging task of agreeing a single quantitative 
target for emissions reduction, and instead set the target by reference to temperature rises and ‘best 
available science’.16 Based on the intended nationally determined contributions (‘INDCs’) submitted 
by parties to the agreement, the total global emissions level is projected to be approximately 55 
gigatonnes of carbon dioxide equivalent emissions per year (‘GtCO2-e per year’) in 2030.17  Based on 
the median 2°C pathway trajectory, this represents a 12 to 14 GtCO2-e per year ‘emissions gap’ in 
2030.18 Article 4 contemplates that this emissions gap is bridged as each country is required to 
communicate its NDCs every five years with flexibility to adjust with ‘a view to enhancing its level of 
ambition’.19  Clearly, the success of the Paris Agreement is based on creating the pathway for further 
emissions reductions over time. Based on the full implementation of the unconditional INDCs, the 2016 
Emissions Gap Report estimates a temperature increase of 3.2°C by 2100 assuming a 66 per cent 
probability of exceedance.20 In short, the Paris Agreement presupposes that each of the major emitters 
enhance their respective NDCs before 2030 to achieve the objectives of the agreement. 

                                                           
12 Paris Agreement art 4(1). 
13 Paris Agreement arts 4(2)-(3). 
14 Paris Agreement art 4(3). 
15 Subsequent Conference of the Parties held in Marrakech in 2016 (‘COP22’) and Bonn in 2017 (‘COP23’) have 
focused on the important process of turning the overarching framework of the Paris Agreement into detailed 
implementation rules and roadmaps. Unfortunately, COP23 was overshadowed by the US decision to withdraw 
from the Paris Agreement under the Trump Administration. See generally, Tim Baines, ‘What Happened at 
COP22’ Norton Rose Fulbright (online), August 2017 <http://www.nortonrosefulbright.com/ 
knowledge/publications/143965/what-happened-at-cop22>; see also Jocelyn Timperley, ‘COP23: Key Outcomes 
Agreed at the UN Climate Talks in Bonn’ Carbon Brief (online), 19 November 2017 
<https://www.carbonbrief.org/cop23-key-outcomes-agreed-un-climate-talks-bonn>. See also Han-Cheng Dai, 
Hai-Bin Zhang and Wen-Tao Wang, ‘The Impacts of US Withdrawal from the Paris Agreement on the Carbon 
Emission Space and Mitigation Cost of China, EU and Japan under the Constraints of the Global Carbon Emission 
Space’ (2017) 8 Advances in Climate Change Research 226, which considers the negative macro-economic 
impact of the US withdrawal on China, EU and Japan if the 2°C is to be achieved.  
16 See M J Mace, ‘Mitigation Commitments under the Paris Agreement and the Way Forward’ (2016) 6 Climate 
Law 21, 26-7 for a detailed discussion on the negotiations underpinning articles 2 and 4 of the Paris Agreement. 
17 United Nations Environmental Program (‘UNEP’), The Emissions Gap Report 2016 – A UNEP Synthesis Report 
(Report, UNEP, 2016) 13-15 (‘2016 Emissions Gap Report’); this report considers a number of trajectories from 
current policy, unconditional INDCs to conditional NDCs, with various standard of errors. In summary, the 2°C 
pathway (assuming 66% probability of the threshold being met prior to 2100), is estimated to be 41.8 GtCO2-e 
per year and the 1.5°C degree pathway (assuming 50% probability of threshold being met prior to 2100) is 
estimated at 38.8 GtCO2-e per year. 
18 Ibid at 15; See also Paris Decision paras 17, 21. 
19 Paris Agreement arts 4(9), 4(11). 
20 2016 Emissions Gap Report, above n 17, 16; Indeed the Climate Action Tracker is less optimistic as it estimates 
that, for such a scenario, the temperature increase is likely to be in the order of 3.6°C by 2100 based on current 
policies, Climate Action Tracker, Climate Action Tracker (31 October 2017) <http://climateactiontracker.org>. 
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 In order to achieve its long term goal, the Paris Agreement has supporting provisions deal with 
the following issues: 

• (Reporting and Transparency) a transparency framework, which includes ‘national 
communications, biennial reports ... international assessment and review and international 
consultation and analysis’, is established.21 In addition, each country is required to regularly provide 
a national inventory report and other information necessary to track implementation progress;22   

• (Emissions trading) international emission trading and offsetting is recognised as a valid policy to 
implement a country’s NDC; and23  

• (Stocktakes) periodic stock take of the implementation of the agreement to ensure that there is 
collective progress towards achieving the purpose, covering ‘mitigation, adaption and means of 
implementation and support’.24 

Through the setting of NDCs, which has set a collective ‘floor’ under the agreement, and regular 
reporting, review cycles and greater transparency, it is expected that countries move beyond ‘no regrets’ 
actions to hopefully bridge the emissions gap.25   

In summary, the flexibility under the Paris Agreement in meeting a collective goal presents a 
fundamentally different approach in fostering international cooperation on climate change mitigation – 
the centralised, top down model of emissions reduction is replaced with a more democratised, ‘norm 
building’ bottom up approach.  Each NDC will be set by each country under its domestic policy-making 
processes.  Part IV and V examine Australia’s current domestic policy and alternative mechanisms that 
may be adopted to achieve Australia’s proposed INDC under the Paris Agreement and more ambitious 
NDCs in the future. 

 

B Concept of ‘Governance’ – Is there an Optimal Model for Climate Change? 

‘New governance arrangements’ have received academic scrutiny, particularly in the context of 
environmental protection.26  The traditional concept of ‘government’, reflecting the ‘command and 
control’ top-down hierarchical models, has been increasingly challenged by new models of 
‘governance’ which are pluralistic, multi-faceted and require the interaction of multiple actors, both 
government and non-government.27   

                                                           
21 Paris Agreement arts 13(1), 13(4). 
22 Paris Agreement art 13(7). 
23 Paris Agreement art 6. 
24 Paris Agreement art 14. 
25 See Doelle, above n 8, 16 for a discussion on potential limitations of the Paris Outcome.  
26 See especially Chris Tollefson, Anthony R Zito and Fred Gale, ‘Symposium Overview: Conceptualizing New 
Governance Arrangements’, (2012) 90(1) Public Administration 3-18, and Meinhard Doelle et al, ‘New 
Governance Arrangements at the Intersection of Climate Change and Forest Policy: Institutional, Political and 
Regulatory Dimensions’ 90(1) 2012 Public Administration 37-55 for a detailed analysis on governance theory, 
particularly the differences between the concept of ‘governance’ and ‘government’ as it relates to, amongst other 
sectors, environmental and climate change policy. See also Robert O Keohane and David G Victor, ‘The Regime 
Complex for Climate Change’ prepared for The Harvard Project on International Climate Agreements 
(Discussion Paper No 10-33, Harvard Kennedy School, January 2010). 
27 See generally Peter Newell and Harriet Bulkeley, Governing Climate Change (Routledge, 2015) 87-104; see 
also Neil Gunningham, ‘Environmental Law, Regulation and Governance: Shifting Architectures’ (2009) 21(2) 
Journal of Environmental Law 179–212 which examines the architectures of environmental law, regulation and 
governance over the decades; See further Neil Gunningham and Darren Sinclair, ‘Smart Regulation’ in Peter 
Drahos Regulatory Theory: Foundations and Applications (ANU Press, 2017) 133. 
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A governance model developed by Tollefson et al attempts to unify the theory of governance 
through a framework that considers three key dimensions: institutions, politics and regulation.28  Each 
of these dimensions are not mutually exclusive and can be considered as nested within each other, with 
institutions being the largest nest which constrains each of the other dimensions of politics and 
regulation.29  The main hypothesis of Tollefson et al is that governance arrangements are shifting away 
from the command and control, mono-centric model towards a decentralised, polycentric model which 
‘operate(s) in a variety of spatial realms’ and involving multiple state and non-state actors.30  This 
hypothesis was tested by Doelle et al, whereby the governance arrangements adopted in the US, Canada, 
New Zealand, British Columbia and Alaska in the areas of climate change and forest management were 
accessed using the three dimensional framework advocated by Tollefson et al.31 However, Doelle et al 
did not discern a generalised linear trend from ‘government to governance’ or a movement towards soft 
law regulation and a balance of power shift towards non-state actors.32 Appreciating that Tollefson et 
al were merely devising a model to evidence the general progression and evolution of the new 
governance arrangements, such evolution is typically a product of the differing bargaining powers of 
the key actors and the political experimentation of the times.33  If the Paris Agreement is to be analysed 
against this framework, it displays more polycentric characteristics when compared to its predecessor 
the Kyoto Protocol. Although the Paris Agreement has the support of largely the same institutions and 
international bodies, its approach to climate change mitigation may provide the canvas for numerous 
national and sub-national actors to play their respective roles in ensuring the relevant NDCs are met. 
The manner in which these NDCs will be achieved has been left for the relevant national and sub-
national levels to determine. 

Others have critiqued the transition from government and governance within the context of the 
prevailing political and economic discourse.34 Particularly, Gunningham et al have developed the 
concept of ‘smart regulation’ which is a ‘form of regulatory pluralism that embraces flexible, 
imaginative and innovative forms of social control’.35 Given the difficulties apparent in traditional 
command and control regulation and the market failures evidenced by free market approaches, this has 
led to the search for alternative governance models that address the environmental challenge through 
the use of broader policy and legal tools, including the combination of market models, regulation – hard 
and soft – and education based strategies. Gunningham et al advocate regulatory design principles, some 
of which are outlined below, that are designed to enable policymakers to achieve both efficient and 
effective environmental policy: 

• (Complementarity) the desirability of having complementary instruments over a single instrument 
approach; 

• (Parsimony) preference for models that have less ‘interventionist’ measures to achieve outcomes;  

                                                           
28 Tollefson, Zito and Gale, above n 26, 7. 
29 Ibid 10. 
30 Ibid 11.  For each of these three dimensions, the governance arrangements are depicted using graphs that focus 
on the degree of monocentric and polycentric (horizontal axis) against the formality and informality of institutions 
(in respect of institutions), power of the actors involved (in respect of politics) and hard and soft law (in respect 
of regulations).   
31 Doelle et al, ‘New Governance Arrangements’, above n 26, 37 
32 Ibid 51. 
33 For an interesting reflection of the changing nature of environmental regulation from the 1970s onwards and 
focusing mainly on US, UK, Australia and Canada, see Neil Gunningham, ‘Environmental Law, Regulation and 
Governance’, above n 27, 182–193, which supports the contention that governance arrangements are a product of 
the prevailing political and economic ideology of the times as well as the real-politics of government resources.  
34 Gunningham and Sinclair, ‘Smart Regulation’, above n 27, 133; See also Newell and Bulkeley, above n 27, 87-
104 for a detailed consideration of the private governance of climate change and the role of non-state actors, 
particularly multi-nationals in constructing and moulding the forms of governance at an international level.  
35 Gunningham and Sinclair, ‘Smart Regulation’, above n 27, 133-135. 
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• (Enforcement) utilising a broad enforcement mechanism, involving not only government but also 
third parties; 

• (Breadth of actors) empowering third parties – commercial and otherwise – to act as surrogate 
regulators, in circumstances where appropriate, to release resources for government to focus on 
issues that require direct government intervention; and  

• (Win-win outcomes) maximising opportunities for win-win outcomes by encouraging business to 
go ‘beyond compliance’ within existing legal requirements.36 

The principles of ‘enforcement’ and ‘complementarity’ are given greater importance. Specifically, 
‘smart regulation’ requires both state and non-state actors to ensure enforcement through a variety of 
actions ranging from persuasion and consumer sanctions (by non-government organisations (‘NGOs’) 
and third parties) to civil and criminal penalties and licence revocations (by government or industry 
bodies).37  In relation to the legal framework, the importance of using a combination of complementary 
instruments over stand-alone environmental policies is strongly recommended.38 The nature of 
complementary instruments will be determined by the context and complexities of the issue that is to 
be regulated.  The potential policy instruments include traditional command and control regulation, 
economic instruments, self-regulation, voluntarism and information strategies. For example, in the 
sphere of environmental performance standards for the release of toxic chemicals, the coupling of 
traditional command and control regulation with ‘beyond compliance’ measures are considered an 
effective combination of ‘soft’ and ‘hard’ law to provide the desired outcome. 39 Although, there is 
justifiable scepticism associated with self-regulation and voluntarism, the framework of the Paris 
Agreement in allowing individual countries to set their own NDCs, coupled with the cycle of reporting 
and transparency requirements, is intended to build new norms and eventual critical mass in the 
transition to a de-carbonised economy.  This point similarly applies at the domestic level where a greater 
reliance on a multi-pronged policy approach, involving multiple actors, presents the best manner of 
minimising the risk of future political interventionism. 

 Similarly, Keohane et al argue that the complex problem of climate change is ill-suited to being 
addressed under an integrated comprehensive regime; a ‘loosely coupled collection of independent 
regulatory elements’ or a ‘regime complex’ is contended as the preferred model.40  This contention is 
based on: 

• the intrinsic nature of climate change itself, which cannot be achieved without broad international 
cooperation; 

• the intergenerational aspect of the issue, which requires present action to be taken with associated 
costs borne today for results that eventuate in the future; and 

• the number of actors involved – potentially counting into the billions – each with their own self-
interest which require a level of flexibility for governments to incentivise and mobilise their 
citizens.41  

As such, given the inherent difficulties of devising a single institutional response, a regime complex is 
favoured. Such an approach has two distinct advantages over comprehensive integrated models, being 
‘flexibility’ across issues and ‘adaptability’ over time.42 In respect of the former, an approach whereby 
                                                           
36 Ibid 134-135. Some of these design principles will be considered in the context of reviewing the current policy 
and legal framework in Part IV below.  
37 Ibid 136. 
38 Ibid 139; although, Gunningham cautions against the dangers of ‘smorgasbordism’ where the excessive 
combination of instruments may be counterproductive. 
39 Gunningham and Sinclair, ‘Smart Regulation’, above n 27, 140-141, where the US Environmental Protection 
Agency’s programs are highlighted as successfully coupling such instruments when dealing with toxic emissions. 
40 Keohane, above n 26, 14. 
41 Ibid 9. 
42 Ibid 18. 
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there is flexibility across different states, taking into account the differences in circumstances, would 
allow for greater participation. In respect of the latter, the ability of a policy regime to accommodate 
the different pace of adoption by various states allows for greater chance of success. In assessing the 
effectiveness of a complex regime, Keohane et al adopted the criteria of coherence amongst different 
policy components; accountability as enforced by the government and other third party actors; 
compliance and determinacy.43  Keohane’s notion of ‘regime complex’ equally applies at the sub-
national level as well – indeed, the lack of action at the federal level has resulted in the states and 
territories introducing individual initiatives to mobilise investment and action at sub-national levels.44 

The wisdom of relying predominantly on a ‘top down’ system for dealing with climate change 
has also been questioned by Peel, Godden and Keenan who contend that there is merit in having a 
decentralised, disaggregated approach, with involvement across governments.45 Peel, Godden and 
Keenan argue that given the complexities associated with climate change regulation – which takes place 
across international, national and sub-national levels – multi-level governance is to be expected and 
provides an appropriate strategy to deal with such complexities.46  Based on the work of Bache and 
Flinders, Peel, Godden and Keenan define ‘multi-level governance’ as ‘decision-making taking place 
at a range of territorial levels’ involving various non-state actors alongside governments under a multi-
faceted regulatory framework.47 It is argued that the decentralised model, which is a natural 
consequence of a ‘multi-layered system’ and ‘kaleidoscopic’ world involving numerous state and non-
state actors, still requires some form of overarching ‘defining parameter’ to ensure that the overall 
global objective is met. Peel, Godden and Keenan rightly caution against placing over-emphasis on a 
pure bottom up approach as it may be insufficient to meet the goal of limiting global warming within 
the 2°C threshold – this is justified in view of the emissions gap that presently exists based on the 
aggregate of NDCs. As discussed in Parts IV and V below, ‘multi-level’ governance, involving 
governments, non-government bodies and the private sectors, may provide the best approach in 
ensuring that Australia’s current and future climate change targets are achieved and investment in clean 
energy projects is promoted.48  

The ‘polycentric’ approach to climate change has been advocated by Ostrom and reaffirmed by 
Dorsch and Flachsland. Ostrom contends that the public sector is better viewed as a ‘polycentric system’ 
– rather than a ‘monocentric hierarchy’ – where ‘elements are capable of making adjustments for 
ordering their relationship … within a general system of rules’.49 It is contended that this 
contextualisation acknowledges the ‘multiple benefits created by diverse actions at multiple scales’ 
which is essential to increase ‘trust’ that citizens and firms need to ensure necessary action is taken at 
the local level.50 In contrast to hierarchical systems, the polycentric model is also touted to encourage 
experimentation at the multiple levels and innovation. Dorsch and Flachsland highlight the importance 
of ‘self-organisation’ in the polycentric literature – which is defined as the granting of ‘local actors the 
freedom to set up their own rules’ – which they content provides the best framework for dealing with 

                                                           
43 Ibid 19. 
44 These state and territory initiatives are examined in detail in Part IV below. Interestingly, these initiatives have 
strategically reframed the climate change debate around ‘job creation’ and location investment rather than 
emissions reduction to foster broader community support.  
45 Jacqueline Peel, Lee Godden and Rodney J Keenan, ‘Climate Change Law in the Era of Multi-level 
Governance’ (2012) Transnational Environmental Law 245. 
46 Ibid 248-249, which discusses several case studies to illustrate the multi-level nature of governance structures. 
47 Ibid 251. 
48 As discussed in detail below, although this is the preferred model, actions at the sub-national level together with 
declining technology costs of renewable projects may result in the ‘economics’ of clean energy surpassing the 
‘legal’ model at the federal level.  
49 Elinor Ostrom, ‘A Polycentric Approach for Coping with Climate Change’ (Policy Research Working Paper, 
Background Paper to the 2010 World Development Report, World Bank, October 2009) 33. 
50 Ibid 35. 
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social problems as the design of climate change policies and legal frameworks is contributed to by 
actors most closely related to the problem.51  

Notwithstanding the benefits associated with a bottom up approach to climate change 
regulation, it should not be considered as a ‘silver bullet’ for the problems encountered from ‘top down’ 
regulatory models. Without a concerted effort from the various actors at the multiple-layers – 
international, national and sub-national levels – it is difficult to see how the long-term emissions 
reduction contemplated under the Paris Agreement can be met.  Given there is substantial vertical 
differentiation (at different layers of government) and horizontal differentiation (through the private 
sector and NGOs) under a bottom up approach, there is also the risk that the various actions taken may 
not integrate appropriately or may be done in a hap-hazard or inefficient manner. 

In short, the Paris Agreement provides the overarching skeletal legal framework, at an 
international level, for parties to devise their own contribution in the form of NDCs to mitigate 
emissions. Importantly, it creates the framework for accounting, reporting and transparency in a non-
prescriptive manner to hopefully facilitate ‘norm-building’ and allow each signatory to develop its own 
‘direction’ or ‘pathway’ for decarbonisation. A broad range of legal and policy tools – ranging from 
direct regulation, self-regulation, market mechanism, and education and information based strategies – 
will be required at the national level to meet the contribution objectives made at the international level. 
Interestingly, the Paris Agreement does not prescribe one policy or legal model over another and 
delegates that decision to each of the parties. The different regulatory mechanisms contemplated in the 
Australian context are analysed in Part V, taking into account economic considerations as well as the 
realpolitik of climate change. Moreover, the flexibility under the Paris Agreement allows for greater 
experimental innovation at the domestic level whilst acknowledging the different national 
circumstances of the various states. As discussed in Part VI below, this also allows the private sector to 
play a greater role in the climate change debate, including developments in the disclosure of climate-
related information through ‘soft’ law voluntary disclosure frameworks. Given that these advances are 
being increasingly adopted by the superannuation, financial and insurance sectors, they have the 
potential of substantially influencing the allocation of capital across the broader Australian economy. It 
would have been unlikely for such developments to occur under the traditional ‘top down’ governance 
models.  

C Australia’s obligations under the Paris Agreement 

Australia’s INDC to the Paris Agreement is to reduce economy-wide emissions by 26 to 28 per cent on 
2005 levels by 2030. Although the target has been criticised for being the least inspirational amongst 
developed countries, it does commence Australia’s journey towards a decarbonised economy.52  Under 
the Paris Decision, a ‘facilitative dialogue’ in 2018 is intended ‘to take stock of the collective efforts 
… to progress towards the long-term goal [of the Agreement] … and to inform the preparation of 
nationally determined contributions’.53  As such, there is an expectation that countries will re-assess 
their NDCs prior to the commencement of obligations in 2020.  
 

Given the difficulties associated with implementing an economy-wide emissions trading 
scheme (‘ETS’) in Australia, the focus has been on policies that are capable of delivering Australia’s 
NDCs within the context of Australian politics and the federal political structures. As the electricity 
                                                           
51 Marcel J Dorsch and Christian Flachsland, ‘A Polycentric Approach to Global Climate Governance’ (2017) 
17(2) Global Environmental Politics 45, 51. 
52 See eg, RMIT ABC Fact Check, ‘Fact Check: How do Australia’s Carbon Emissions Targets Compare?’ ABC 
News (online), 2 March 2016 <http://www.abc.net.au/news/factcheck/2015-12-01/australias-carbon-emissions-
targets-compare-paris-2015/6938844>, which concluded that Australia ranked eighth out of 10 compared to 
OECD countries; see also Giles Parkinson, ‘Australia Failing Climate Targets as Paris Deal Comes into Force’ 
RenewEconomy (online), 2 November 2016 < http://reneweconomy.com.au/australia-failing-climate-targets-
paris-deal-comes-force-97587/>. 
53 Paris Decision para 20. 
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sector contributes to roughly one-third of Australia’s greenhouse gas emissions, efforts to reduce 
national emissions have focused on this sector and, accordingly, the policy and legal mechanisms 
analysed in this thesis will target this sector. For completeness, the emissions produced across the 
different sectors of the Australian economy are outlined in Figure 1 below:54  
 
Figure 1: Australia’s Estimated Emissions by Sector, 2015 

 
Source: Australian Government, Department of the Environment and Energy, Australia’s Emissions Projections 
2016 
 

It is worth noting that the ‘business as usual’ scenario – which assumes that the current policy 
framework is not revised to integrate any abatement strategy – will mean that Australia’s INDC will 
not be achieved. This is evidenced by Jacobs’ modelling outlined below (which was undertaken in 
support of the Finkel Review), which shows that the ‘BAU’ national electricity market emissions will 
be well above the 28 per cent trajectory: 
 
Figure 2: NEM Emissions and Emissions Target, BAU  

 
Source: Jacobs’ Finkel Report 201655 
 
Regulatory change is required if Australia is to achieve its climate change objective or any subsequent 
NDCs as the status quo is incapable of making the transition to a low emission future. In this context, 
                                                           
54 Australian Government, Department of the Environment and Energy, Australia’s Emissions Projections 2016 
(December 2016) 6 as cited in Australian Government, ‘Review of Climate Change Policies’ (Discussion Paper, 
March 2017) 10. 
55 Jacobs, Report to the Independent Review into the Future Security of the National Electricity Market – 
Emissions Mitigation Policies and Security of Electricity Supply (Final Report, 21 June 2017) 57 (‘Jacobs’ 
Modelling Report’). 
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there have been various energy reports commissioned by the Australian government and other bodies, 
culminating most recently in the Finkel Review, to ascertain how Australia can meet its international 
obligations and better integrate energy and climate change policy.56 The success of the Paris Agreement 
will ultimately depend on national governments creating the appropriate regulatory framework and non-
state actors playing their part to reduce emissions. Part IV examines the current policy and legal 
landscape in Australia and Part V analyses the alternative policy mechanisms that can assist in achieving 
Australia’s international goals.  
 

III ‘TRILEMMA’ OF SECURITY AND RELIABILITY,  
AFFORDABILITY AND EMISSIONS REDUCTION 

 
A An Overview of the NEM 

Australia’s stationary electricity market, covering all the states and territories with the exception of 
Western Australia and Northern Territory, is referred to as the National Electricity Market (‘NEM’).57  
The NEM operates on approximately 40,000 kilometres of transmission lines and is considered one of 
the longest interconnected power systems in the world, powering six jurisdictions and the majority of 
Australia’s population.58   

The NEM is governed by state legislation which is replicated by each of the jurisdictions 
forming the NEM.   This is a consequence of Australian federalism and the lack of a constitutional head 
of power with respect of energy.59 The approach is designed to ensure that there is consistency across 
the NEM region, providing an overarching legal framework.  Specifically, the National Electricity Law 
(‘NEL’) which governs the NEM, was scheduled to the South Australian legislation, the National 
Electricity (South Australia) Act 1996 (SA), with all other participating jurisdictions passing enabling 
legislation adopting the NEL.60  Under an intergovernmental agreement between the federal 
government and each of the state and territories to the NEM, the key institutions that play a central role 
in the regulation and administration of the NEM were created.61  The Ministerial Council on Energy 
(‘MCE’) was set up as the national policy and governance body for the Australian energy market, which 
reports to COAG.62 The key market institutions comprise the following: 

                                                           
56 Alan Finkel et al, Commonwealth of Australia, Independent Review into the Future Security of the National 
Electricity Market – Blueprint for the Future (June 2017) (‘Finkel Review’). The key aspects of recent reviews 
undertaken by the various bodies will be examined in detail in Part V below.   
57 Given that the NEM represents the bulk of Australia’s stationary electricity sector, the focus of this thesis and, 
indeed, the Finkel Review has been on the NEM; other Australian energy regions will not be considered. 
58 Australian Energy Market Operator, NEM Fact Sheet (2017) 1 <https://www.aemo.com.au/-
/media/Files/PDF/National-Electricity-Market-Fact-Sheet.pdf>. The NEM has 5 different price regions, for each 
of the States – Tasmania, South Australia, Victoria, New South Wales and Queensland – which are joined through 
interconnectors. More recently, AEMO also became the market operator for the Wholesale Electricity Market 
(‘WEM’) for the South West Interconnector System (‘SWIS’); the WEM (as a capacity energy market) is 
structurally different to the NEM and will not be considered as part of this thesis.  
59 Similarly, there is no constitutional head of power with respect to climate change and the environment. The 
federal government has relied on s 51(xxix) of the Australian Constitution, ‘external affairs’ head of power to 
implement treaties associated with climate laws; see also Peel, ‘Climate Law’, above n 8, 9. 
60 National Electricity (Victoria) Act 2005 (Vic) s 6; National Electricity (New South Wales) Act 1997 (NSW) s 
6; Electricity – National Scheme (Queensland) Act 1997 (Qld) s 6; Electricity (National Scheme) Act 1997 (ACT) 
s 5; Electricity –  National Scheme (Tasmania) Act 1999 (Tas) s 6. 
61 Australian Energy Market Agreement 2004 between the Commonwealth of Australia, the State of New South 
Wales, the State of Victoria, the State of Queensland, the State of Western Australia, the State of South Australia, 
the State of Tasmania, the Northern Territory of Australia, and the Australian Capital Territory, signed 30 June 
2004 and last amended on 9 December 2013) (‘AEMA’). 
62 AEMA, ss 4.1-4.2. 
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• the Australian Energy Market Commission (‘AEMC’), which is responsible for rule-making and 
energy market development at the national level, including in the National Electricity Rules 
(‘NER’); 

• the Australian Energy Regulator (‘AER’), which is responsible for regulation and compliance of 
the NEL and NER, particularly in respect of network regulation; and 

• the Australian Energy Market Operator (‘AEMO’), which is a corporate entity responsible for the 
operation and administration of the market and various planning functions.63 

The history of the NEM is a reflection of the economic reforms of the 1990s in Australia which 
sought to liberalise, deregulate and privatise industries. Indeed, the Hilmer Review was commissioned 
by the federal government to reform the economy through increased competition, which was viewed as 
the ‘positive force that assists economic growth and job creation’.64 Reforming the structures of public 
monopolies, in particular the energy utilities owned by the states, was highlighted as an area of reform 
to ‘dismantle excessive market power and increase contestability of the market’.65 In respect of 
electricity, the previously integrated state monopolies were considered to be more capable of being 
‘efficiently’ run if the functions of generation, transmission and distribution and retail were 
‘unbundled’; the market reforms also contemplated open access to monopolistic networks and 
infrastructure and opening the non-monopolistic components of generation and retail to full 
competition.66  The drive for deregulation was driven by the underlying principles of ‘least cost and the 
unfettered market’ – efficient allocation of resources was considered paramount and interventionism, 
in the form of any non-economic objectives, a hindrance.67  Against this political backdrop, the 
objective of the NEL as set out in the National Electricity Objective (‘NEO’), focuses on ‘security’, 
‘reliability’ and ‘price’: 

To promote efficient investment in, and efficient operation and use of, electricity services for the long term 
interests of consumers of electricity with respect to: 

(a) Price, quality, safety, reliability and security of the supply of electricity; and 
(b) The reliability, safety and security of the national electricity system (emphasis added).68 

As ‘efficiency’ in investment and operation are key pillars of the NEO, the ability of the NEL to 
accommodate non-economic factors, such as climate change and environmental issues, has proven 
difficult. The past tension of balancing security and reliability against affordability is now further 
compounded by the requirement for emissions reduction – this ‘trilemma’ of balancing all three 
objectives is manifested in the current policy inertia at the national level. 

 

B Emissions Reduction and the NEO 

In the recent review of the integration of energy and emissions reduction policy, the AEMC was tasked 
by COAG to advise the government on the alternative emissions reduction mechanisms that may assist 
with achieving Australia’s emissions reduction target of 26 to 28 per cent under the Paris Agreement.  
                                                           
63 AEMA, s 5. 
64 Fred Hilmer (Chairperson), National Competition Policy Review: Report (1993) (‘Hilmer Review’). 
65 Ibid 215. Ultimately this has been achieved in the electricity sector through the current ‘building block’ 
methodology for determining the maximum allowable revenue (‘MAR’) of network providers by the AER for 
each regulatory period.  In simple terms, the MAR is calculated by determining the implied weighted average cost 
of capital (‘WACC’) and multiplying that by the regulated asset base (‘RAB’); see especially Lee Godden and 
Anne Kallies, ‘Electricity Network Development: New Challenges for Australia’ in Martha M Roggenkamp et al, 
Energy Networks and the Law (Oxford University Press, 2012) 300.  
66 See Lee Godden and Anne Kallies, above n 65, 298. 
67 Ibid. 
68 National Electricity Law s 7. See generally Finkel Review, above n 56, 49-63 for discussion on security and 
reliability in the NEM. 
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In doing so, COAG noted that ‘the successful integration of carbon and energy policies will be critical 
to meeting’ our INDC target.69 This development is very important and a policy shift on the behalf of 
COAG by formally acknowledging that energy and climate change policy require a holistic assessment 
and need to be considered in unison. In its assessment of the design and impact of such alternative 
policy mechanisms, AEMC considered such mechanism against the existing energy policy objective as 
outlined in the NEO. The consumers’ ‘long term interest’ were viewed through the microeconomic 
prism of allocating ‘market and technological risks to commercial parties with the strongest incentives 
and abilities to manage or mitigate’ such risks. Such efficient risk allocation are viewed as the pillar of 
ensuring that energy is securely and reliably supplied at the ‘lowest cost to consumer’.70 The AEMC 
viewed the de-centralisation of the operational and investments decisions away from governments as 
not necessarily a reflection of private entities being able to better forecast future investment 
requirements but rather that the debt and equity holders bear the cost of any such overinvestment (rather 
than the consumer).71 In the author’s view, this is an over-simplistic assessment, as the recent 
investment made over the last regulatory periods in the transmission and distribution businesses show 
that such overinvestment is ultimately borne and passed on to consumers, whether that decision was 
made by either government or the private sector.72  Ultimately AEMC considers the NEO, in its current 
form, as sufficiently capable of addressing climate change if there is integration of emissions reduction 
and energy policies.73 

The Finkel Review also considered the absence of any environmental or emissions reduction 
objectives in the NEO.  Based on submissions received from the AER, AEMO and AEMC, which 
argued that the competing objectives made it difficult for these institutions to focus on the ‘efficient 
operation’ of the market, it also concluded that amending the NEO ‘risks greater uncertainty in market 
bodies’ decision making processes’. 74 Nevertheless, the Panel recommended that the COAG Energy 
Council issue a statement of policy principles to provide further clarification and policy guidance on 
applying the NEO in the rule-making process.75  

Given the need for an integrated energy and climate change policy to address Australia’s NDCs 
under the Paris Agreement, the author contends that an over-emphasis on ‘efficiency’ and ‘least-cost’ 
decision-making will present future challenges. There is no doubt that efficiency benchmarks are 
important in ensuring that energy is supplied economically to consumers – this should not, however, be 
mutually exclusive as climate change considerations should also be considered if we are to achieve 
Australia’s emissions reduction trajectory.76 Even within the economic paradigm, the inclusion of 
climate change ‘costs’ are justified as these negative externalities are presently not factored in key 
                                                           
69 COAG Energy Council, 4th COAG Energy Council Meeting Communique (4 December 2015) 2. 
70Australian Energy Market Commission, Integration of Energy and Emissions Reduction Policy - Final Report 
(9 December 2016) 28-29 (‘AEMC Review’).   
71 Ibid 4.  
72 See eg, Australian Competition & Consumer Commission, Retail Electricity Pricing Inquiry – Preliminary 
Report (22 September 2017) 35, 61-65 (‘ACCC Report’), which notes that the major driver of retail prices has 
been the significant increase in network costs over the period from 2008 to 2016.  
73 Australian Energy Market Commission, ‘AEMC Submission to the Independent Review into the Future Security 
of the National Electricity Market’ (3 March 2017) 18-19; see also Australian Energy Market Commission, 
‘Applying the Energy Objectives’ (1 December 2016) 10-11 < http://www.aemc.gov.au/About-Us/Engaging-
with-us/Decision-making-process/Applying-the-energy-market-objectives>. 
74 Finkel Review, above n 56, 176. See also, Australian Energy Regulator, ‘Submission to the Independent Review 
into the Future Security of the National Electricity Market’ (14 March 2017) 8; Australian Energy Market 
Operator, ‘Independent Review into the Future Security of the National Electricity Market, Preliminary Report – 
AEMO Submission’ (27 February 2017) 34.  
75 Finkel Review, above n 56; note recommendation 7.10. 
76 For an analysis of Australia’s current policy emissions trajectory, see Climate Action Tracker, Countries – 
Australia (18 September 2017) < http://climateactiontracker.org/countries/australia>. Based on those estimates, 
without a change in the regulatory framework, Australia is unlikely to satisfy its international commitments under 
the Paris Agreement with emissions projected to increase by 8 to 16 per cent above 2005 levels by 2030. 
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intergenerational energy investment decisions. This is important if the Finkel Review key outcomes of 
increased security, reliability and lower emissions are to be achieved.77 

 In its submission to the Finkel Review, the AER’s reservation to have the concept of emissions 
reduction reflected in the NEO, through appropriate amendments to the NEL, was based on  the lack of 
a coherent national commitment ‘within and across governments to energy and emissions reduction 
policy integration’.78 At first glance, this argument appears acceptable on the grounds that it is difficult 
to expect the regulator (and other key market institutions) to balance the competing objectives in the 
absence of any coherent overarching legal framework. On further reflection, this argument is 
unpersuasive as, in the author’s view, the energy and climate change debate may remain divided at the 
federal level for some time and, in the interim, substantial investment decisions will be made across the 
NEM that will impact the energy generation mix for future generations. A failure to clearly articulate 
the NEO to include an emissions reduction criterion on the basis that it is difficult under the current 
framework and benchmarking tools is unconvincing as new evaluation tools can be developed to 
appropriately factor the cost of carbon. The reluctance on behalf of the AER, AEMO and AEMC to 
support an amendment of the NEO is a missed opportunity – this may have been an opportunity to shift 
the climate change debate away from the existing politicised platform to a potentially more objective 
forum. The proper integration of an environmental objective would also require a broader examination 
of the NER to ensure that such objectives are appropriately taken into account in all key decision-
making processes. For example, as contended by Godden and Kallies, the existing centralised electricity 
networks are presently ill-equipped to accommodate the influx of new renewable generation.79   
Although Chapter 5 of the NER, which deals with connection rules, is based on an open-access regime, 
the cost of grid connection does render smaller-scale generators difficult to develop. An area which will 
require further examination is to what extent changes to the regulatory framework dealing with 
transmission and distribution networks are warranted to ensure that renewable generators are not 
disadvantaged.80 Given the importance of the NEO in the future development of the NEM, it is 
important that all costs, including environmental costs, are appropriately factored into the objective. 
Failure to appropriately consider emissions as part of key investment decisions will unfortunately hinder 
the transition to a lower carbon economy and the mobilisation of clean energy investment. 

                                                           
77 Finkel Review, above n 56, 7. 
78 Australian Energy Regulator, above n 74, 8. 
79 For a discussion regarding the challenges in integrating public interest objective into network regulation, see 
Lee Godden and Anne Kallies, above n 65, 303-6.  
80 Although this thesis does not intend to delve into this issue, it is equally important that the regulatory investment 
tests for transmission and distribution networks – particularly in the context of determining whether replacement 
capital expenditure should be spent by networks – fully considers the renewable ‘alternative’ solutions.  
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IV EXAMINING THE CURRENT LANDSCAPE OF AUSTRALIA’S ENERGY SECTOR 

Under this Part, the various Australian emissions reduction policy and legal frameworks, currently in 
place, will be examined and reviewed to determine how effective they have been in promoting new 
investment and assisting with Australia’s emissions reduction task. Specifically, the Renewable Energy 
Target (‘RET’), the Emissions Reduction Fund (‘ERF’), key federal statutory bodies and various state 
based initiatives will be reviewed before considering other policy alternatives that may be necessary for 
Australia to meet its emissions reduction target and foster new investment. The focus of this thesis will 
be on legal framework and policies that impact utility scale renewable generation – energy efficiency 
measures for commercial buildings, households and businesses, state-based ‘white certificate’ schemes 
and policies targeting small scale renewable generation will not be covered.81 

 

A Renewable Energy Target 
 
1 A Brief Overview  
 

The Renewable Energy Target (‘RET’) is a national technology ‘pull mechanism’ that was 
established in 2000 under the Renewables Energy (Electricity) Act 2000 (Cth) and has been the central 
policy instrument for encouraging additional generation of electricity from renewable sources and 
reducing electricity sector emissions in Australia.82 Under the original Mandatory Renewable Energy 
Target (‘MRET’), all energy retailers were required to source 2% of their wholesale electricity from 
renewable energy sources by 2010, with the scheme expiring in 2020. The MRET was expanded in 
2009 by lifting the proposed target to 20% of electricity sourced from renewables by 2020, with the 
scheme expiring in 2030 (‘RET’) – the new target translated to 45,000GWh  by 2020.83  In 2011, further 
legislation was passed to split the RET into a Large-scale Renewables Energy Target (‘LRET’) and a 
separate Small-scale Renewable Energy Target (‘SRES’).84  This split was necessary as the installation 
of solar PV and hot water systems had created a surplus of renewable energy certificates (‘RECs’) in 

                                                           
81 For an informative overview of energy efficiency schemes, see Neil Gunningham and Megan Bowman, ‘Energy 
Regulation for a Low Carbon Economy: Obstacles and Opportunities’ (2013) 33 Environmental and Planning 
Law Journal 118, 130-134. See also, Climate Change Authority, Towards a Climate Policy Toolkit: Special 
Review on Australia’s Climate Goals and Policies (Third and Final Report, August 2016) 85-98 (‘CCA Review 
2016’). 
82 A technology ‘pull mechanism’ is a policy that encourages the deployment of new renewable or low-emissions 
generation; the scheme design will determine the ‘technology eligibility’ (ie whether available only to zero-
emissions technology or also low-emissions generation) and how payments are made to the generator (such as 
through tradeable certificates or payments through the government). See further, Climate Change Authority, 
Policy Options for Australia’s Electricity Sector – Special Review Research Paper (August 2016) 9 (‘CCA Policy 
Options Paper’). 
83 Renewable Energy (Electricity) Amendment Act 2009 (Cth) s 8. The 45,000MWh was derived from the 
projected demand of 300,000MWh in the NEM, as estimated by AEMO in 2007. 60,000MWh reflects 20% of 
that projected demand; however, 15,000MWh was excluded as that generation was from pre-existing renewable 
generation (predominantly hydro generation).  The remaining 45,000MWh was subsequently split between large-
scale and small-scale generation, with the former apportioned 41,000MWh.  
84 Renewable Energy (Electricity) Amendment Act 2010 (Cth); Renewable Energy (Electricity) (Small-scale 
Technology Shortfall Charge) Act 2010 (Cth). For the purposes of this thesis, the focus will be on the LRET as 
the mechanism to incentivize invest in large-scale generation. It is worth noting that the combination of small-
scale technology certificates (‘STCs’) and various state-based feed-in-tariff schemes facilitated the rapid adoption 
of solar PV installations which, in aggregate, amount to approximately 5.5GW of generation based on the Clean 
Energy Council’s (‘CEC’) estimate in 2016; see Clean Energy Council, Clean Energy Australia Report (2016) 
43. Distributed generation will continue to play a very important role in the future as the cost of technology 
continues to reduce and cost of battery storage begins to decline. For social costs and benefits of solar PV 
installations, see also Climate Change Authority, Renewable Energy Target Review (December 2014) 45 (‘CCA 
RET Review’). 
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the market that prevented the development of utility-scale generation. The revised regime was necessary 
to give certainty for both large scale and small scale renewable power generation. In 2014, the LRET 
target was revised to 33,000GWh following a highly politicised review of the scheme.  

The objective of the RET is to: 

• encourage the additional generation of electricity from renewable sources;  
• reduce emissions of greenhouse gases in the electricity sector; and 
• ensure that renewable energy sources are ecologically sustainable.85 
 
In simple terms, the RET requires ‘liable entities’, namely energy retailers, to surrender a specific 
number of certificates, generated from ‘eligible renewable sources’, for the electricity that they acquire 
during a year.86  In respect of large scale generation, renewable generators create one tradeable large-
scale generation certificate (LGCs) for each MWh of generation, which are then purchased by liable 
entities and are required to be surrendered each year to the Clean Energy Regulator (‘CER’).  The 
tradeable certificates can be ‘banked’ and used in subsequent compliance years.  If a liable entity does 
not surrender the requisite number of LGCs, a ‘shortfall charge’ applies to the outstanding amount, 
which is set at $65 per MWh.87 As the cost of LGCs is tax-deductible and the shortfall charge is not, 
the tax effective price for liable entities for not surrendering the requisite LGCs is $93 per MWh 
(assuming a company tax rate of 30%). Once a renewable generator becomes accredited, it will generate 
LGCs for each unit of generation until the expiry of the scheme in 2030. Emissions-intensive, trade 
exposed industries (‘EITE industries’) receive partial exemptions to preserve their international 
competitiveness. As a quota system, the LRET was designed to deliver ‘at least 20 per cent’ of 
Australia’s electricity from renewables by 2020, with generators continuing to receive LGCs until the 
expiry of the scheme in 2030.  The creation of the LGCs stimulates additional renewable electricity as 
it provides a necessary source of revenue that underpins the investment in new renewable generation 
capacity. The RET is intended to be technology neutral and encourage the deployment of the lowest 
cost technologies in order the meet the legislated target. 

The history of the RET mirrors the tumultuous history of Australia’s climate change policy. 
The original MRET was introduced by the Howard Government in 2000 and, given the early success 
of the scheme, received bipartisan support from both major political parties. Indeed before the 2007 
federal election, the Labor Party committed to ‘20% [renewables] by 2020’, which based on demand 
forecast at that time amounted to 45,000 GWh.88 Similarly, the then Coalition Government supported 
investment in renewables under their proposed Clean Energy Target (‘CET’) based on the MRET and 
set at 30,000GWh of low emissions by 2020.89  Under that proposal, generators using technologies that 
emitted fewer than 200 kilograms of CO2 equivalent per MWh of electricity would have been eligible 
to participate in that scheme.  However, after the 2007 federal election, bipartisan support for the 
renewable sectors would become a rarity. The newly elected Rudd Labor Government passed legislation 
expanding MRET to 45,000GWh by 2020, with a two year review to be undertaken by the Climate 
                                                           
85  Renewable Energy (Electricity) Act 2000 (Cth) s 3. 
86 Renewable Energy (Electricity) Act 2000 (Cth) ss 3, 17; interestingly, in addition to the traditional renewable 
sources, the scope of this definition was expanded to also include landfill gas and biomass-based components of 
municipal solid waste. 
87 Renewable Energy (Electricity) Act 2000 (Cth) ss 36-38. 
88 Australian Labor Party, Labor’s 2020 Target for a Renewable Energy Future (2007) 1 
<http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22library%2Fpartypol%2F5VR
O6%22>. 
89 The Coalition Government, Election 2007 Policy, Emerging Renewable Energy: Part of Our Clean Energy 
Plan for Australia (2007) 4 < http://parlinfo.aph.gov.au/parlInfo/download/library/partypol/WOQO6/upload_ 
binary/WOQO6.pdf;fileType=application%2Fpdf#search=%22library/partypol/WOQO6%22>. Indeed, the 
reincarnation of the Clean Energy Target as a policy platform has re-emerged under the Finkel Review. For further 
consideration, see Part V below. 
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Change Authority (‘CCA’). Interestingly, the original 2008 Garnaut Review, which recommended 
Australia’s emissions trading scheme (‘ETS’), considered the interaction of the RET with the ETS as 
market distortion and an unnecessary form of government intervention; under the pure market approach, 
the broad-based carbon pricing mechanism was considered the least-cost method of achieving emissions 
reduction.90 

Unfortunately, the RET was not immune from the politicisation of the energy debate in the 
2013 federal election as following the Abbott Government’s victory at the polls, the newly elected 
government commenced its own review of the RET, as part of broader reversal of climate change 
policies established by the predecessor, under what became known as the Warburton Review.91 The 
review was undertaken despite the Liberal Government’s pre-election commitment to support the RET.  
At the time of the Warburton Review, household electricity prices had increased, primarily as a result 
of substantial increases in network costs, but media attention had largely attributed such costs to 
renewable investments.92 This is despite modelling undertaken under numerous commissioned reports 
showing renewable generation contributed to a reduction in wholesale electricity prices – this is based 
on the premise that the marginal cost of renewable generation (largely wind at the time) during operation 
is negligible and thus displaces thermal generation.93 The Warburton Review concluded that the RET 
scheme should either be closed to new entrants (whilst grandfathering existing and committed 
renewable generation) or reduced to the ‘real 20%’ of electricity generation as measured annually by 
the CER.94 This recommendation was made in ‘light of changing circumstances’ and the ‘availability 
[of] lower cost emission abatement alternatives’ as the RET was perceived as a $22 billion cross-subsidy 
to the renewables sector.95 As discussed below, the assessment of RET Scheme by the Warburton 
Review is in contrast with its actual performance, with the scheme being very effective in mobilising 
investment in clean energy technologies, reducing emissions and also lowering wholesale electricity 
prices. Alongside the Warburton Review, the CCA biennial review concluded that the RET, as the 
‘primary policy instrument for electricity sector decarbonisation’, should be retained and the target of 
41,000GWh be delayed for up to 3 years with the expiry of the scheme commensurately extended as 
well.96 Importantly, the CCA also recommended that the 2 year review be extended to 4 years – this 
change was important as the biennial review politicised the RET and historically allowed extensive 
lobbying against the scheme, thus undermining investor confidence. In contrast to the Warburton 
Review, the CCA concluded that there were ‘no more cost-effective’ and scalable alternatives to the 
                                                           
90 Ross Garnaut, The Garnaut Climate Change Review (Cambridge University Press, 2008) xxxvi (‘2008 Garnaut 
Review’). Notably, Professor Garnaut has since reversed his opposition to the LRET and argued for its retention 
on the grounds that the target provides certainty for investors; see Climate Change Authority, Renewable Energy 
Target Review (December 2012) 31. 
91 Australian Government, Department of the Environment, Terms of Reference (2014) 
<https://www.environment.gov.au/minister/hunt/2014/pubs/mr20140217-tor.pdf>. 
92 See Tony Wood and David Blowers, Grattan Institute, ‘Price Shock – Is the Retail Electricity Market Failing 
Consumers? (March 2017) 10, for the price increases associated with retail, wholesale and networks charges over 
the last 15 years. See eg, Brendan Pearson, ‘No End in Sight to Soaring Electricity Prices’, The Australian (online), 
19 February 2014, <http://www.theaustralian.com.au/national-affairs/opinion/no-end-in-sight-to-soaring-
electricity-prices/news-story/f316e2cea22debb0d2cb677ae9bd7dd1>.  
93 See CCA RET Review, above n 84, 29 which lists the modelling undertaken by various engineering firms on 
behalf of Warburton Review, CCA, AEMC, Climate Institute, Clean Energy Council and others. Indeed, ACIL 
Allens Consulting (‘ACIL’), who were commissioned by the Warburton Review (defined below), concluded that 
the repeal of the RET would result in households being no better or worse off for the period up to 2030. Jacobs, 
commissioned by the Climate Institute, estimated that a RET repeal would increase electricity prices by between 
2.1 and 8.3 per cent for the period up to 2030. 
94 Commonwealth of Australia, Department of Prime Minister and Cabinet, Renewable Energy Target Scheme – 
Report of the Expert Panel (August 2014) iii (‘Warburton Review’). The Panel also recommended the abolition 
of SRES or bringing forward its last year of operation by 10 years, which was politically difficult to implement 
given the popularity of distributed generation in Australia. 
95 Ibid 35.   
96 CCA RET Review, above n 84, 2. 
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RET at that time.97 Following the Warburton Review, the Labor opposition and the Coalition 
Government spent months in negotiation over the future of the RET – perhaps spurred by the 
overwhelming need for regulatory certainty within the business community.98 In May 2015, the political 
impasse was eventually overcome when agreement was reached on a revised target of 33,000 GWh by 
2020, which would be maintained until the RET expiry in 2030.99  The impact on investment as a result 
of the political uncertainty can be best illustrated in Figure 3 below: 

Figure 3: Total private sector debt investment in large-scale renewables generation in the NEM 

 
Source: NAB Analysis 
 

As evidenced above, the amount of private sector investment in the large-scale renewable generation 
declined significantly during the Warburton Review and until bipartisan agreement on the revised target 
was achieved. Other than the refinancing of existing renewable projects, no new greenfield renewable 
projects were project financed by the private sector during those years. The economic necessity of 
bringing some form of regulatory certainty to the sector would have played a significant part in reaching 
bipartisan support for the RET as investment in the sector had substantially diminished. This can be 
contrasted with the period post-RET agreement which has seen investment increase substantially. For 
2017, the CEC has forecasted the pipeline of renewable energy projects in Australia at $7.4 billion of 
investment of which approximately $4.8 billion of capital has already been spent or committed to 
date.100 

 

 

                                                           
97 Ibid 4. 
98 Emily Parkinson, ‘Desperately Seeking Certainty: Renewables Sector Still in Limbo Over Green Energy Target’ 
Australian Financial Review (online), 18 May 2015 < http://www.afr.com/business/energy/desperately-seeking-
certainty-renewables-sector-still-in-limbo-over-green-energy-target-20150515-gh2jai>.  
99 For a recount of the politics surrounding the RET, see generally, Alex Feldman and Andrew Medlicott, King 
and Wood Mallesons, ‘Renewables in Review’ (October 2014) Australian Environment Review 214. See also 
Tony Wood, Grattan Institute, ‘The RET: A Policy with a Tangled History and an Uncertain Future’ (March 2015) 
Australian Environment Review 2; Kate McCallum, ‘The War on Solar and Wind: Australian Renewable Energy 
Policy’ (2017) 34 Environmental and Planning Law Journal 69. 
100 Clean Energy Council, ‘Another $2 Billion of Renewable Energy Investment in Unprecedented Year’ Clean 
Energy Council News Report (2 May 2017) <https://www.cleanenergycouncil.org.au/news/2017/May/2billion-
renewable-energy-investment-2017-unprecedented.html>. The quantum of capital committed is based on NAB’s 
analysis of greenfield renewable projects that had reached financial close by 30 September 2017. 
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2 Performance of the RET 

From an investment perspective, the RET has been the central legal and policy architecture that 
has supported large-scale renewable generation in Australia. From its inception to 2014, more than 400 
renewable power stations with a total capacity of over 5000GW have been installed in the NEM as a 
result of the LRET.101 As a result of the SRES, approximately 1.6 million solar PV systems have been 
installed nationally.102 Renewables represented approximately 17 percent of Australia’s electricity in 
2016 – this is approximately 17,500 GWh of generation compared to the LRET target of 33,000GWh 
set for 2020.103 Based on the CEC’s analysis, the remainder of the RET target would require 
approximately 6000MW of new large-scale renewable projects of which more than half has been 
committed, making the RET target very likely to be achieved by 2020.104  In the author’s view, if a 
purist economic approach to climate change policy was adopted as recommended by the 2008 Garnaut 
Review, Australia’s renewables energy mix would be very different today as much of the large-scale 
generation investment has been facilitated by the RET notwithstanding its difficult history. The RET 
has been very effective in mobilising investment and developing a clean energy industry in Australia. 
With the benefit of hindsight, the importance of a polycentric framework and the ‘toolkit’ of policies 
approach, as advocated by the CCA, becomes apparent as sole reliance on one mechanism or policy 
instrument presents significant challenges when the energy and climate change debate is highly 
politicised and lacks bipartisan support. 

 In terms of delivering emissions reduction, the modelling undertaken as part of the Warburton 
Review estimated that around 299 Mt CO2 equivalent cumulative emissions would be avoided under 
the RET compared to the ‘RET repeal’ scenario over the period 2015-2030,105 with the cost of 
abatement at $35 per tonne to 2030.106 From the consumer’s perspective, there would be negligible 
impact on household prices over the period 2015-2040.107 This analysis is consistent with the economics 
of the RET lowering revenues of thermal generators relative to the ‘RET repeal’ scenario due to the 
short run marginal cost of operating wind and solar generators being lower than that of coal fired 
generators, thus reducing wholesale electricity prices.  Indeed, under the RET, the net present value of 
profits to black and brown coal fired generators are around 40% lower when compared to the ‘RET 
repeal’ scenario.108 In summary, the RET Scheme has and will continue to deliver a sizeable portion of 
Australia’s emissions reduction task. However, the modelling undertaken in support of the Finkel 
Review has revealed that the RET alone will not be capable of satisfying Australia’s INDC under the 
Paris Agreement and will need to be complemented with other alternative legal and policy mechanisms.  

 

 

 

                                                           
101 CCA RET Review, above n 84, 11.  
102 Clean Energy Council, ‘Clean Energy Report 2016’, above n 84, 42. 
103 Ibid 6.  
104 Clean Energy Council, ‘Progress and Status of the Renewable Energy Target (Briefing Paper, Clean Energy 
Council, June 2016) 2; approximately 11,000MW of projects having planning approval with a further 6000MW 
currently in the process of planning approval. See also Giles Parkinson ‘If Renewables Target is Met this Year, 
What’s Next for Wind and Solar?” RenewEconomy (online), 4 March 2016, <http://reneweconomy.com.au/if-
renewables-target-is-met-this-year-whats-next-for-wind-and-solar-65994/>. 
105 Warburton Review, above n 94, 41. 
106 Ibid 42. See also CCA RET Review, above n 84, 22; this compares favorable when compared to the Emissions 
Reduction Fund (‘ERF’) which will be examined further below. 
107 CCA RET Review, above n 84, 21; ACIL Allens Consulting, RET Review Modelling - Market Modeling of 
Various RET Policy Options (7 August 2017) ix. 
108 CCA RET Review, above n 84, 22.  
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3 A Comparative Review – What are the Potential Improvements? 

Notwithstanding the success of the RET in attracting investment in renewable generation and 
this measure remaining the central policy for reducing electricity sector emissions in Australia, its 
design is by no means perfect. Before turning to assess the RET design parameters it is worth examining 
other technology pull mechanisms used internationally to decarbonise the electricity sector to ascertain 
whether there are more suitable policies to promote new clean energy investments. 

The design of the RET contrasts to other technology pull mechanisms such as feed in tariff 
(‘FIT’) schemes. FIT schemes seek to promote renewable investment by paying the renewable project 
proponent a tariff (which may or may not be escalating over time) over a pre-specified period, usually 
between 10 to 20 years, which provides sufficient cash flow certainty for both equity and debt investors 
to invest.109 There are various forms of FIT scheme designs, which can either be mandated by the 
government or passed to the consumer by either the transmission and distribution networks or the 
electricity retailer. 110 The FIT design will need to balance incentivising the project proponent to make 
the investment against ensuring that windfall profits are not made at the expense of the energy 
consumer. The two key challenges with the design of the FIT are: 
 
• (Tariff calculation methodology) the manner in which the tariff is calculated; one of the dilemmas 

is ensuring that the tariff is not set too low to discourage investment or, on the other hand, set too 
high to impose additional costs to the consumer. Similar to the building block model used by 
transmission and distribution networks in Australia, some jurisdictions have used ‘cost covering 
remuneration’ or ‘reasonable rate of return’ approaches to allow legislators to set the tariff level 
based on what is imputed as an appropriate rate of return for investors and an assessment of capital 
and operating costs;111 

• (Tariff guarantee period) the period during which the tariff will be paid by the government or the 
relevant entity; although the period of tariff various between 10 to 20 years internationally, the  
optimal period would appear to be 15 to 20 years in view of a typical asset life of 25 to 30 years for 
a renewable project.112 

One of the common criticisms levelled at FIT schemes is that such schemes result in excessive 
compensation to project owners as the FIT tariff is either set too high or does not take into consideration 
the declining cost of technology and learning curves associated with new technology deployment.  
However, these issues are not insurmountable as a FIT scheme can be designed with a flat or declining 
tariff over time such that future technological innovation and economies of scale are appropriately taken 
into account.113 

From a funding perspective, investments in new renewable generation is predicated on attaining 
a degree of project cash flow certainty to attract both equity and debt investors. Under the RET scheme, 
this can be achieved by the project entering into a power purchase agreements (‘PPA’) with an 
investment grade counterparty (‘IGC’) – typically an electricity retailer.114 Under a typical PPA, the 

                                                           
109 The author does not endeavour to consider in detail the design options for FITs, which are considered in depth 
in Miguel Mendonca, David Jacobs and Banjamin Sovacool, Powering the Green Economy – The Feed-in Tariff 
Handbook (Routledge, 2010). 
110 Ibid 15-56 for consideration of basic and advanced FIT design options. The reverse auction contract for 
difference scheme is a FIT model adopted in the ACT and considered further in Part IV(C) below. 
111 Mendonca, Jacobs and Sovacool, above n 109, 19. 
112 Ibid 27. 
113 See generally Shol Blustein, ‘Towards Low Emissions in the Electricity Generation Sector: Creating a 
Coherent Legal Model in Australia’ (2011) 28 Environmental and Planning Law Journal 86-89. The ACT’s 
reverse auction FIT scheme had a flat tariff structure to address these concerns. 
114 Investment grade is defined as an entity with a credit rating of BBB- or Baa3 or higher from Standard and 
Poor’s and Moody’s, respectively. 
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electricity retailer will agree to purchase both the LGC and the electricity generated from the project on 
a ‘bundled basis’ over a period of 10 to 15 years.  To date, the value of the LGC under the RET has 
been necessary to attract the investment in renewable technologies as the wholesale electricity price, by 
itself, has been insufficient to cover the long-run marginal cost of renewable technologies.115 The cash 
flows from the PPA, together with the merchant cash flows upon its expiry, provide the revenue stream 
that underpins the 20 to 30 year investment horizon of a project to recover the anticipated return on 
investment. Although there is a relatively small number of equity investors willing to undertake projects 
on a merchant basis, the absence of a PPA will largely dissuade private sector investment due to the 
lack of cash flow certainty. Similarly, projects that have entered into a PPA with a sub-investment grade 
counterparty have also experienced difficulties in attracting private sector project financing. In short, it 
is the combination of the LGCs and revenues received from the wholesale electricity that underpins the 
business case for investment in renewable projects. From the retailer’s perspective, the PPA provides 
access to future LGCs that will be used to satisfy its future LRET liability, thus hedging against future 
LGC price increases. 

It is the scarcity of PPAs with investment-grade counterparties that is the greatest impediment 
to the deployment of new clean energy investment under the RET. In the Australian market, there are 
only a small number of retailers that have investment grade credit rating, and each of those entities has 
had different strategies in procuring LGCs for their future liabilities. For instance, in the case of AGL 
Energy Limited (‘AGLE’), the focus has been to develop their own projects (and subsequently divest 
the equity interest) as evidenced by the development of the Hallett wind farms. More recently, this have 
been achieved through the Powering Australian Renewables Fund (‘PARF’) which is a partnership 
between AGLE and QIC Limited to develop, own and manage approximately 1GW of large-scale 
renewable energy infrastructure assets.116 Similarly, government-owned IGCs, have also developed, 
owned and operated renewable projects.117 On the other hand, the two other non-government owned 
IGCs, Origin Energy Limited (‘Origin’) and Energy Australia Pty Ltd (‘Energy Australia’), have more 
recently focused on procuring LGCs under long term PPA from third party renewable projects.118 

                                                           
115 The levelised cost of electricity (‘LCOE’) for specific technologies are outlined in Appendix A of the Finkel 
Review, above n 56, 201. The comparatively lower LCOE for onshore wind farms has meant that utility-scale 
investment in Australia has been largely in onshore wind farms to date.  However, in light of reduction in the 
LCOE for solar PV over the last 12 months and the simplicity of its construction relative to wind farms, investment 
in large-scale solar farms has increased substantially. For example, the 220MW Bungala solar farm in South 
Australia reached financial close in June 2017. The project has entered into a power purchase agreement with 
Origin Energy Limited, see Sophie Vorrath and Giles Parkinson, ‘Origin Signs up for 200MW Solar Plant in SA 
as PPA Prices Tumble’ RenewEconomy (online), 16 February 2017, <http://reneweconomy.com.au/origin-signs-
up-for-200mw-solar-plant-in-s-a-as-ppa-prices-tumble-86240/>. Indeed, there are now a number of large-scale 
solar farms investments in Australia including the 155MW Broken Hill and Nyngan solar farms, developed by 
AGL Energy Limited; see AGL Energy Limited, Broken Hill (accessed 4 November 2017) 
<https://www.agl.com.au/about-agl/how-we-source-energy/renewable-energy/broken-hill-solar-plant>. Also, the 
148MW Ross River solar farm, developed by ESCO Pacific; see Ross River Solar Farm, Ross River Solar Farm 
(accessed 4 November 2017) < http://rossriversolarfarm.com.au/>. 
116 See AGL Energy Limited, Renewable Energy (accessed 4 November 2017) <https://www.agl.com.au/about-
agl/how-we-source-energy/renewable-energy/hallett-wind-farm>; see also AGL Energy Limited, Powering 
Australian Renewables Fund (accessed 4 November 2017) <https://www.agl.com.au/about-agl/what-we-stand-
for/sustainability/powering-australian-renewables-fund>. 
117 For example, Hydro Tasmania has a long and successful track record of developing renewable projects either 
through joint ventures, such as the Roaring 40s, or via direct investment; see generally Hydro Tasmania, 
Agreement on End to Roaring 40s Joint Venture (accessed 4 November 2017) <https://www.hydro.com.au/about-
us/news/2011-04/agreement-end-roaring-40s-joint-venture>; Hydro Tasmania, Musselroe Wind Farm (4 
November 2017) <https://www.hydro.com.au/energy/our-power-stations/wind-power/musselroe-wind-farm>.  
118 Origin Energy Limited, ‘Origin Adds 530MW of Renewable Energy to its Portfolio, Sets New Benchmark for 
Renewable PPA Pricing’ (Media Release, 8 May 2017) 1 < https://www.originenergy.com.au/about/investors-
media/media-centre/origin-adds-530mw-of-renewable-energy-to-its-portfolio.html>; see also Energy Australia, 
‘New PPA Signed as Renewables Program Underpins 500MW of Capacity’ (Media Release, 20 July 2017) 
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Historically, the ability of third party developers to procure PPAs from IGC retailers has been difficult 
– this is compounded by the lack of private sector financing available for projects with non-IGC 
PPAs.119  

The design of the RET could have been improved if the liability to procure LGCs was imposed 
on either the transmission or distribution networks. This is due to the higher credit ratings of the network 
companies compared to the electricity retailers. Moreover, the networks would also have greater insight 
on optimal grid connections and do not have the competing internal interests of their own development 
pipeline.120 Under this modified design, the LGC would be a ‘pass through’ cost from the relevant 
network to the retailer and, ultimately, the consumer. The weighted average cost of capital for such 
projects would be lowered (and consequentially the cost to the consumer) as the long term PPA would 
be entered into with a counterparty with a superior credit profile. Moreover, the involvement of the 
networks should, in theory, result in a more even playing field between electricity retailers and third 
party developers. Indeed, the FIT scheme of the Australian Capital Territory adopted this approach with 
success. One of the main roles of the government in designing technology pull mechanism should be to 
minimise both the ‘real and perceived project risks’ – which includes accessibility to long term PPAs – 
to attract the highest level of market competition amongst developers, equity and debt investors, each 
in their respective spheres, to ultimately lower prices for the consumer.121 

The other main criticism of the RET has been its inability to create a consistent pipeline of 
investment opportunity. The combination of excessive banking of certificates, which occurred prior to 
the bifurcation of the REC into LGCs and STCs in 2011, and the lack of a mandated trajectory to the 
2020 target has meant that the sector has had a tumultuous journey on its path to the target. In 
comparison, a FIT scheme does not have this problem as the sector has visibility on the pipeline of 
future investment opportunities, whether the FIT is conducted by way of auction or requires proponents 
to commission projects by a specified date.  Despite the various shortcomings associated with the RET 
Scheme, the RET has been very successful in encouraging investment in renewable generation and 
continues to be Australia’s main policy instrument for decarbonising the electricity sector. As noted 
above, this platform alone is insufficient to deliver the new investment required to meet Australia’s 
emissions reduction task under the Paris Agreement. 

 
B Direct Action - the Emissions Reduction Fund  

  
Following the repeal of the Carbon Pricing Mechanism (‘CPM’) by the Coalition Government,122 the 
main policy platform at the federal level to reduce greenhouse gas emissions is the Emissions Reduction 
Fund (‘ERF’), which was the centrepiece of the Coalition’s ‘Direct Action Plan’.123 In contrast to the 
RET, which focuses on encouraging additional investment in renewable generation, the ERF is intended 

                                                           
<https://www.energyaustralia.com.au/about-us/media/news/new-ppa-signed-renewables-program-underpins-
500-mw-capacity>.  
119 This is excluding potential financing available from the Clean Energy Finance Corporation (‘CEFC’), which 
will be considered in detail in Part IV(C) below. 
120 For example, the credit ratings of the private sector transmission networks are as follows: Ausnet Services, A- 
(S&P) (Ausnet Services, Half Year 2018 Results (15 November 2017) 34); ElectraNet, BBB+ (S&P) (ElectraNet, 
Ownership and Governance (accessed 27 December 2017) <https://www.electranet.com.au/who-we-
are/ownership/>); TransGrid, Baa2 (Moody’s) (Spark Infrastructure, Investor Day with TransGrid – TransGrid 
Management Briefing (1 December 2016) 31). 
121 Cheuk Wing Lee and Jin Zhong, ‘Top Down Strategy for Renewable Energy Investment: Conceptual 
Framework and Implementation’ (2014) 68 Renewable Energy 761, 770. Also, the CCA acknowledged the 
importance of PPA arrangements in obtaining debt financing, see CCA RET Review, above n 84, 31. 
122 A high level review of the CPM is undertaken in Part V below. 
123 Coalition Government, The Coalition's Direct Action Plan (accessed 17 December 2017) 
<http://www.greghunt.com.au/Portals/0/PDF/TheCoalitionsDirectActionPlanPolicy2010.pdf>. 
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to incentivise practices and technologies that reduce emissions.124 The ERF was implemented using the 
existing legal architecture of the Carbon Farming Initiative (‘CFI’), which was originally designed as a 
carbon offset mechanism to complement the CPM.125  Arguably the CFI was modelled on the United 
Nation’s Clean Development Mechanism (‘CDM’), which allowed developed countries to buy 
emissions reductions in developing countries to assist with their own emission reduction targets under 
the Kyoto Protocol. Specifically, the Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) (‘CFI 
Act’) was amended to establish the $2.55bn ERF fund which would achieve its objective via the 
government purchasing abatement through either a reverse auction or a tender process. The scheme, 
which rolls in previous CFI projects, is intended to facilitate projects that offset carbon emissions 
through approved methodologies, where successful proponents enter into long term contracts with the 
government. This is a philosophical departure by the Coalition Government away from market based 
mechanisms – where the cost is borne by the emitters – to direct regulation where the tax payer is 
ultimately paying for emitters to reduce their emissions. Although direct regulation can play an 
important part of the broader myriad of climate change policy, the ERF has been rightly criticised for 
moving away from the ‘polluter pays principle’.126 That said, under a polycentric governance model, a 
modified ERF – as detailed below – can contribute to Australia’s emissions reduction task. However, it 
will need to be complemented by other policies outlined in Part V if Australia is to meet its international 
obligations. 
 
The ERF has three elements – crediting, purchasing and safeguarding emissions reduction – each of 
which is administered by the CER and reviewed below.127 
 
1 Crediting Emissions Reduction 
 

The CFI was established to allow projects using approved methodologies to generate offset 
credits, which could then be purchased voluntarily by companies or mandatorily under the CPM. The 
ERF is premised on the same approved methodologies developed under the CFI. For a project to 
generate Australian carbon credit units (‘ACCUs’), it must be an ‘eligible offset project’ satisfying the 
following criteria, amongst others: 
 
• the project being carried out in Australia;  
• the project being consistent with one of the approved methodology determinations; 
• the project proponent satisfying the ‘fit and proper’ test; and  
• the ‘additionality requirements’, which consists of three limbs: 

o the ‘newness requirement’ (ie the project has not commenced implementation); 
o the ‘regulatory additionality requirement’ (ie the project is not required to be carried out 

under any federal, state or territory legislation); and 
                                                           
124 Australian Government, Department of the Environment and Energy, Emissions Reduction Fund (accessed 17 
December 2017) < http://www.environment.gov.au/climate-change/government/emissions-reduction-fund>.   
125 Carbon offsets are defined as the ‘reductions in emissions … relative to a counterfactual reference case, which 
can be used to compensate for emissions from another source’; see generally, Andrew Macintosh and Lauren 
Waugh, ‘An Introduction to the Carbon Farming Initiative: Key Principles and Concepts’ (2012) 29 
Environmental and Planning Law Journal 439, 440-50, for a detailed review of the theory of offsets and the key 
principles of the CFI.  Under the CPM, emissions from agriculture, forestry, land use were not included in the 
scheme due to the diffuse nature of the sector and the high administration costs associated with those sectors. 
Thus, the CFI was developed to assist with decarbonising these sectors; see also Jonathan Verschuuren, ‘Towards 
Regulatory Design for Reducing Emissions from Agriculture: Lessons from Australia’s Carbon Farming 
Initiative’ (2017) 7 Climate Law 1, 14. 
126 Gunningham and Bowman, ‘Energy Regulation’, above n 81, 23. 
127 For details regarding the modification of the CFI scheme to implement the ERF, see generally, Martijn Wilder 
and Matthais Thompson, ‘Falling Behind: Consequences of Australia’s New Approach to Climate Policy’ 
(December 2014) Australian Environment Review 295; see also Verschuuren, above n 125, 14-35. 
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o the ‘government program requirement’ (ie the project would otherwise be unlikely to be 
carried out under any federal, state or territory program or scheme).128 

 
The intention behind these requirements is to ensure that projects that would otherwise have occurred 
in the ordinary course of business practice do not receive windfall payments under the ERF as well. 

 
The CER issues one ACCU for each tonne of emissions reduction generated from an eligible 

project.129  The Emissions Reduction Assurance Committee is responsible for providing the Minister 
advice on making or varying a methodology determination.130 Activities approved under the 
methodology determinations include emission reduction activities covering vegetation management, 
agriculture, energy efficiency of commercial and industrial facilities, mining, oil and gas, transport and 
waste & waste water.131   
 
2 Purchasing Emissions Reduction  
 

Although the CER has the ability purchase ACCUs through either auction or tender process, all 
purchases to date have been through reverse auction which best complies with the key principles of 
maximising abatement ‘at the least cost’ and ‘encouraging competition’.132  Following the completion 
of the auctions, the CER will, on behalf of the government, enter into contracts with successful 
proponents to purchase emissions abatement based on the auction price achieved and for terms of no 
more than 7 years.133 Given that the carbon abatement contracts are with the government, they should 
theoretically allow for such activities to be financed more easily. Unfortunately, there has not been any 
meaningful project financing of abatement projects under the ERF. This may be due to the smaller 
capital costs associated with projects, the likelihood for larger companies to use balance sheet funding 
to meet any additional capital expenditure and the lack of knowledge of accessibility of such funding 
by the agriculture sector.134 
 
3 Safeguard Mechanism 
 

To ensure that the ERF is not undermined by a ‘significant rise in emissions elsewhere in the 
economy’, it includes a ‘safeguard mechanism’ which establishes baseline limits for larger emitters. 
The legislative framework is set out in the National Greenhouse and Energy Reporting Act 2007 (Cth) 
(‘NGER Act’) and requires Australia’s largest emitters, comprising approximately 140 businesses that 
have facilities with direct emissions of more 100, 000 tonnes of CO2 equivalent (t CO2-e), to keep 
emissions within ‘baseline’ levels. The safeguard requirements are required to be met by the entity with 

                                                           
128 CFI Act ss 27(4A)(a)-(c) for the ‘additionality requirements’. For further discussion on risks associated with a 
relaxation of additionality criteria, see Karen Bubna-Litic and Natalie Stoianoff, ‘Carbon Pricing and Renewable 
Energy Innovation: A comparison of Australia, British and Canadian Carbon Pricing Policies’ (2014) 31 
Environmental and Planning Law Journal 368, 381; see also Macintosh and Waugh, above n 125, 450-451. 
129 CFI Act ss 106(4), 114(7A), 123A. 
130 CFI Act s 20G(3); see also, Australian Government, Department of the Environment, Emissions Reduction 
Fund Green Paper (December 2013) 29 <http://www.environment.gov.au/topics/cleaner-environment/clean-
air/emissions-reduction-fund/green-paper>, which envisaged that reverse auctions be regularly run to ensure ‘best 
value for money’ was achieved. 
131 Australian Government, Department of the Environment and Energy, Emissions Reduction Fund - Eligible 
Activities (accessed 26 October 2017) <http://www.environment.gov.au/climate-change/government/emissions-
reduction-fund/methods>. 
132 CFI Act s 20G(3); See also Clean Energy Regulator, ERF Auction Results (31 October 2017) 
<http://www.cleanenergyregulator.gov.au/ERF/Auctions-results/april-2017>.  
133 CFI Act s 20CA. 
134 See also Verschuuren, above n 125, 31. 
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the ‘operational control’ of the facility.135 The baseline for existing facilities was set at the highest level 
of reported emissions for a facility over the historical period 2009-10 to 2013-14, by using data reported 
under the NGER Act, with a floor baseline set at the coverage threshold of 100,000 t CO2-e.136 If a 
facility’s net emissions is above the baseline, the facility operator may either purchase ACCUs to cover 
the excess emissions or, alternatively, opt to have its net emissions calculated over an extended two or 
three year ‘multi-year’ period.137 In addition, an operator may seek to have the baseline recalculated if 
it exceeded it in its first operating year on the basis that the historical emissions did not represent normal 
historical emissions.138 This is somewhat of a curious provision as the baselines were set using the high 
points during the tested historical period. For the electricity sector, limits on individual facilities do not 
apply until the annual sector threshold of 198 million t CO2-e has been reached.139 In terms of 
enforceability, the CER can issue infringement notices, accept enforceable undertaking and seek 
injunctions, in addition to civil penalties to encourage compliance.140   
 

The key to the efficacy of the ERF is the manner in which these baselines are set. Given that 
the baselines were set using the highest level of historical emissions, it is unlikely that many of the 
emitters will be forced to limit emissions and many perversely may be able to increase their carbon 
emissions under the scheme.141  There has been broad criticism that, in its current form, the ERF and 
the generous baselines set under safeguard mechanism are unlikely to deliver the decarbonisation 
required for Australia to meet its Paris Agreement targets.142 Further, the CCA has also concluded that 
the ‘safeguard mechanism is not expected to contribute to material reductions in emissions’ but rather 
prevent increases in emissions from covered facilities.143  
 

In terms of its abatement credentials, through five separate auctions conducted by the CER, the 
Coalition Government has claimed to have secured 189 million tonnes of emissions reduction through 
387 contracts valued at $2.2 billion, with an average price of $11.83 per tonne of abatement.144 The 
volume of abatement by method are outlined in Figure 4 below.  

 
 
 

 

                                                           
135 NGER Act ss 11,11A, 11B, 22XH. 
136 NGER Act 22XI and 22XJ; National Greenhouse and Energy Reporting (Safeguard Mechanism) Rule 2015 
(Cth) ss 7-13 (‘NGER Safeguard Rules’). 
137 NGER Act ss 22XK, 22XM; see NGER safeguard Rules, pt 4, div 2 regarding ‘multi-year’ period declaration. 
138  NGER Safeguard Rule s 25.  
139 NGER Safeguard Rule ss 4, 7 regarding ‘sectoral-baseline financial year’; NGER Act s 22XI. 
140 NGER Act pt 5; See also Australian Government, Department of Environment and Energy, The Safeguard 
Mechanism (accessed 26 October 2017) <http://www.environment.gov.au/climate-change/government 
/emissions-reduction-fund/publications/factsheet-safeguard-mechanism-managing-excess-emissions> which 
states that the civil penalties are not designed to raise revenue but intended as a ‘last resort and will never apply 
to businesses that meet legislated safeguard requirements’. 
141 The setting of the baselines has been highly criticized, see Gunningham and Bowman, ‘Energy Regulation’, 
above n 81,124; see also Penny van Oosterzee, ‘Australia’s Climate Plan: Are you Serious? The Conversation 
(online), 23 January 2014 <http://theconversation.com/australias-climate-plan-are-you-serious-22170>.  
142 See generally, Sarina Locke, ‘Emissions Reduction Fund to Cost $23 Billion by 2030 if Australia’s Sole Policy 
to Tackle Climate Change’ ABC News (online), 23 May 2017 <http://www.abc.net.au/news/rural/2017-05-
23/$23-billion-cost-to-government-of-climate-policy/8549944> where it is estimated that $23 billion funding 
would be required to meet the Paris Agreement targets, which is well in excess of the $2.55 billion currently 
earmarked under the ERF. For further scepticism regarding the ERF as the sole policy platform, see Peel, ‘Climate 
Law’, above n 8, 16.  
143 CCA Review 2016, above n 81, 69.  
144 Clean Energy Regulator, ERF Auction Results (31 October 2017) <http://www.cleanenergy 
regulator.gov.au/ERF/Auctions-results/april-2017>. 
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Figure 4: Volume of abatement by method 
 

Volume of abatement by method145  
Activities Million 

tonnes 
Vegetation 122 
Landfill and waster 24.3 
Agriculture 17.7 
Savanna burning 13.8 
Industrial fugitives 5.3 
Energy efficiency  4.6 
Transport 1.2 
Total 189 

 
As the regulatory framework of the ERF is essentially the ‘baseline and credit’ model,146 there is scope 
for this policy to be improved to deliver a meaningful contribution to Australia’s climate change 
objective.  The ERF can be enhanced if the calculations and variation of baselines are tightened and the 
threshold for covered facilities is reduced to capture a larger portion of higher emitters. Indeed, the CCA 
has recommended that the facilities threshold be reduced from 100,000 to 25,000 t CO2-e, which aligns 
with the reporting threshold under the NGER Act, and that such baselines decline at a uniform linear 
rate consistent with Australia’s INDC commitment.147  As recognised by the CCA, if covered facilities 
are to meet their safeguard obligations in a cost-effective manner under a ‘reducing baseline’ approach, 
the scheme would need to allow them to surrender international credits and permits (although with 
limits to ensure that the domestic sector is ultimately decarbonised).148  
 

These recommendations to enhance the ERF are an improvement but unlikely to be as effective 
as other market based policies outlined in Part V below. If ERF was assessed against the ‘smart 
regulation’ governance framework developed by Gunningham et al, the lack of enforceability and 
limited support amongst the key actors, would render it ineffectual in meeting the significant 
environmental and decarbonisation challenge that lies ahead. It is important to remember that the CFI 
was initially intended as a complementary policy to the CPM and not as the central policy platform. 
Again, under the polycentric governance model, the ERF can nevertheless serve a purpose in promoting 
sustainable land-management practices and innovation in the agricultural sector.  However, by itself, it 
is inadequate in achieving Australia’s current and future NDCs under the Paris Agreement. 

  

                                                           
145 Clean Energy Regulator, Combined Results for all Auctions – Emissions Reduction Fund (13 April 2017) 
<http://www.cleanenergyregulator.gov.au/PublishingImages/auction%20results%20april%202017/ERF%20Fift
h%20Auction%20April%202017%20combined%20results.jpg>. 
146 A ‘baseline and credit’ model is a type of scheme whereby a lower-emitter receives credits if it is below the 
designated emissions baseline; a higher-emitter above the baseline is required to buy credits. The subsequent trade 
in credit amongst emitters is designed to ensure that abatement is achieved at the lowest cost, see further Climate 
Change Authority, Special Review, Second Draft Report – Australia’s Climate Policy Options (November 2015) 
19. 
147 CCA Review 2016, above n 81, 70. 
148 Ibid. See also, Peel, ‘Climate Law’, above n 8, 17. 
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C Other Government Initiatives 

The Australian climate change regulatory landscape has also been assisted by various federal statutory 
institutions to facilitate investment in the clean energy sector. With the repeal of the CPM and the 
growing vacuum of climate change policy at the federal level, various states and territories have also 
created jurisdictional schemes to incentivise investments, albeit with a focus on job creation and 
supporting local economies. This section of the thesis considers these developments in light of 
achieving Australia’s international climate change commitment. 

 

1 Statutory Institutions to Facilitate Innovation 

To obtain the support of the Greens, the Gillard Labor Government agreed to establish the Clean 
Energy Finance Corporation (‘CEFC’) at the same time as the introduction of the CPM. Established 
under the Clean Energy Finance Corporations Act (Cth), the CEFC is tasked with facilitating ‘increased 
flows of finance into the clean energy sector’ with access to funding of $10 billion over 5 years annual 
appropriation.149 As outlined in its corporate plan, the CEFC’s strategic approach is to ‘identify the 
main sources of carbon emissions in the Australian economy’ in order to ‘facilitate a lower emissions 
economy in the future’, with investments targeting projects that support low carbon electricity, energy 
efficiency and accelerated electrification and fuel switching.150  

Interestingly, the CEFC was set up to facilitate new investment opportunities within a 
commercial ‘risk and return’ matrix.151 The CEFC’s Investment Policy states that the organisation will 
achieve its objectives through the ‘prudent application of capital’ using a ‘commercially-rigorous 
approach to investment activities and risk management practices’.152  In practice, the CEFC operates as 
a ‘Green Bank’ considering investment opportunities through a commercial lens, where the level of 
expected return is commensurate with the risk assumed. The CEFC can invest in ‘financial assets’ which 
is broadly defined to include debt or equity securities, but with limitations around the use of 
guarantees.153 From its inception to 30 June 2017, it has committed $4.3 billion to projects with a 
combined value of $11 billion; for every dollar committed in the portfolio, the CEFC has leveraged 
$2.10 of private sector capital.154 In terms of investment yield, the portfolio has a forecast investment 
yield of 5.4 per cent as at 30 June 2017.155 Projects which have received CEFC funding range from 
large scale wind and solar projects and green bond issuances to energy efficiency and community 
housing initiatives.156 

If the goal is to facilitate the pathway to decarbonisation through innovation and growth, the 
CEFC can promote the renewable energy sector in areas where there has been funding difficulties in 
the past. As discussed above, this may include supporting projects that have greater merchant energy 
exposure or lack PPAs with investment grade counterparties. The CEFC can also provide longer dated 

                                                           
149 Clean Energy Finance Corporations Act 2012 (Cth) s 3 (‘CEFC Act’). See generally, Kate McCallum, above 
n 99, 73-4 for the political background to the creation of the CEFC.  
150 Clean Energy Finance Corporation, Corporate Plan 2017-18 (31 August 2017) 10 
<https://www.cefc.com.au/publications/corporate-plan.aspx>; see also CEFC Act s 60. 
151 See CEFC Act s 64(3) which lists ‘risk and return’ as a matter over which Ministerial directions can be made 
when setting policies to be pursued by the CEFC.  
152 Clean Energy Finance Corporation, CEFC Investment Policies (effective 15 June 2017) 5, which is issued 
pursuant to s 68 of the CEFC Act. 
153 CEFC Act ss 4, 63(2), 69. 
154 Clean Energy Finance Corporation Annual Report, 2016-17 (21 September 2017) 12 (‘CEFC Annual Report 
2017’). 
155 Ibid 54.  
156 Clean Energy Finance Corporation, Where We Invest (27 December 2017) <https://www.cefc.com.au/where-
we-invest.aspx>. 
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financing which is difficult to obtain from the Australian bank debt market due to the tenor funding 
constraints of the domestic banks. In addition, recent CEFC investments in waste to energy projects – 
which have had difficulties in attracting investment in the past – may open that market to a greater pool 
of private sector investment in the future.157 Although not quantifiable, one of the important benefits 
that the CEFC provides is its ability to act as a ‘path finder’ and sharing its investment learnings with 
the broader investment community to increase future investment. In terms of abatement, the CEFC 
estimates that its investment portfolio will contribute to the abatement of 121 million t CO2-e.158  

Another statutory body intended to spur investment in the renewable sector is the Australian 
Renewable Energy Agency (‘ARENA’), which was established in 2012 for the purpose of accelerating 
‘Australia’s shift to an affordable and reliable renewable energy future’ with $2 billion of funding.  
ARENA’s primary role is to fund research and development of renewable energy technologies, with a 
focus on ‘sharing knowledge’ with the private sector to improve the competitiveness of renewable 
energy technologies and increase their uptake.159 ARENA has invested in projects ranging from large 
scale solar to battery and storage solutions. In relation to the large-scale solar initiative, ARENA 
provided assistance to large scale solar projects in an effort to drive down the costs. Although the 
initiative is likely to have strengthened the pipeline of opportunities and developed local expertise, it is 
questionable whether the initiative played any substantial role in the driving down the cost curve of 
solar photovoltaics as much of the capital expenditure reduction was due to economies of scale achieved 
in manufacturing abroad and the cumulative deployment of the technology globally.160 That said, given 
the limited nature of venture capital in Australia, ARENA has the potential for supporting projects and 
ventures that would otherwise have substantial difficulty in receiving seed funding, effectively bridging 
the gap between innovation and commercialisation.   

Neither the CEFC nor ARENA have avoided the politicisation of the renewable sector, with 
calls at different times, for the abolition of both entities.161 The preservation of both these statutory 
bodies, which cover investments from the research and development stage (through ARENA) to 
commercialisation and project funding (through the CEFC), is important as it ensures that Australia is 
positioned at the forefront of technological and financial innovations. Both institutions are 
complementary policies and are intended to facilitate greater clean energy investment by meeting the 
funding challenges which the private sector is unwilling or not capable of satisfying.  

 

 

                                                           
157 See eg, Clean Energy Finance Corporation, ‘CEFC Commits $100 million to New Australian Bioenergy Fund 
to Unlock the Potential of Bioenergy’ (Media Release, 26 November 2015) 
<https://www.cefc.com.au/media/files/cefc-commits-$100-million-to-new-australian-bioenergy-fund-to-unlock-
the-potential-of-bioenergy.aspx>. 
158 CEFC Annual Report 2017, above n 154, 14; CEFC notes that this abatement is not independent of the RET 
or other complementary government policies. 
159 Australian Renewable Energy Agency Act 2011 (Cth) (‘ARENA Act’) ss 3, 8. 
160 See International Renewable Energy Agency (‘IRENA’), The Power of Change: Solar and Wind Cost 
Reduction Potential to 2025 (June 2016) 14-21, for an analysis of the historical and projected costs reduction in 
solar PV from 2010-2025. Although it can be argued that the large scale solar initiative may have created 
competition in the balance of plant components of the projects, given that the cost of panel modules and inverters 
represent a substantial part of a project’s capital expenditure, the increased competitiveness of large scale solar 
projects is more likely a reflection of cost savings associated with equipment costs and their increased energy 
efficiencies. These costs savings are a function of the global cumulative capacity deployment; it is estimated that 
with every doubling of capacity, costs are reduced by 18 to 22% for solar PV modules (compared with 12% for 
onshore wind). 
161 See Gunningham and Bowman, ‘Energy Regulation’, above n 81, 134 for further details on the history of both 
organisations and the curtailment of mandates since their inception. 
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2 State and territory-based Initiatives 

As noted above, the private sector investment in renewable projects substantially declined 
during the Warburton Review. In the absence of federal government leadership, various state and 
territory governments undertook their own initiatives and have announced jurisdictional renewable 
energy targets as outlined in Figure 5 below.162 

Figure 5 – Jurisdictional Renewable Targets across Australia163 

State or Territory Renewable Energy Target 
Australian Capital Territory 100% by 2020  
South Australia 33% by 2020 and 50% by 2025 
Victoria 25% by 2020 and 40% by 2025 
Queensland 50% by 2030 

 

The ACT has led the country with its commitment to transition to 100 % renewable electricity 
by 2020 and achieve net zero emissions by 2050 as first canvassed under the review of the ‘Climate 
Change Strategy and Action Plan 2’.164 Indeed, some of the ACT’s ambitious greenhouse gas and 
renewables targets predate the Warburton Review but were enhanced in 2016 through amendments to 
the Climate Change and Greenhouse Gas Reductions Act 2010 (ACT).  Its cornerstone commitment to 
be 100% renewable electricity will be achieved through its large-scale feed in tariff scheme, which was 
based on running competitive rounds of reverse auctions to attract the most competitive tariff prices 
(‘ACT FIT Scheme’).165 In summary, the ACT Government ran a series of reverse auctions under which 
20 year flat, non-escalating FIT payments were awarded to successful proponents. The FIT is paid to 
the project, on a monthly basis by the ACT electricity distributor, ActewAGL Distribution 
(‘ActewAGL’), under a contract for difference contract (‘CfD contract’). Under the CfD contract, 
ActewAGL pays the project generator the difference between the flat FIT price and the wholesale 
electricity price for each MWh of generation. ActewAGL either ‘top ups’ the electricity price received 
under the NEM if the price is below the FIT price or receives a payment to the extent that the market 
price is higher than the FIT price. From the project’s perspective, it will always receive the flat FIT 
price over the tenor of the CfD contract, which is sufficient to satisfy the expected return of debt and 
equity investors. From the ACT electricity consumers’ perspective, the CfD contract provides a 
financial hedge in respect of any future wholesale electricity price movements as illustrated in Figure 6 
below (in effect, the ACT has ‘hedged’ the price of electricity at the average FIT price achieved under 
the various auctions): 

 

                                                           
162 For the purposes of this thesis, only the ACT, Victoria and Queensland schemes will be examined. Recent 
policies in South Australia are more geared to ensuring energy security and less on deployment of additional 
renewable generation and will not be considered. South Australia has the highest level of renewable generation in 
Australia; total renewable generation was 42 per cent of the region’s total local generation supply in 2015-2016; 
see Australian Energy Market Operator, South Australian Renewable Energy Report (December 2016) 3. The 
focus on energy security and reliability is a consequence of the South Australian ‘black-outs’ experienced in late 
2016. See generally, Government of South Australia, Our Energy Plan (accessed 26 October 2017) 
<http://ourenergyplan.sa.gov.au/>; Government of South Australia, Energy Security Target – Stakeholder 
Consultation (26 October 2017) <dpc.sa.gov.au/__data/assets/.../Energy-Security-Target-Stakeholder-
Consultation.pdf>. 
163 See further Climate Change Authority and the Australian Energy Market Commission, Towards the Next 
Generation: Delivering Affordable, Secure and Lower Emissions Power (June 2017) 19 (‘Joint Report’).  
164 ACT Government, Environment and Planning, 2015 Review of AP2 – A New Climate Change Strategy and 
Action Plan for the Australian Capital Territory (November 2015). 
165  The mechanism was legislated under the Electricity Feed-in (Large-scale Renewable Energy Generation) Act 
2011 (ACT). 



30 
 

Figure 6: Payment mechanics under the CfD contract 

 
 Source: ACT Government – Environment Planning and Sustainable Development Directorate – Environment166  

The LGCs generated from the projects are to be delivered to the ACT, at no cost, and are not counted 
towards the 33,000 GWh target under the RET. In terms of the ACT FIT Scheme itself, the flat non-
escalating tariff ensures that the ACT does not pay a premium to developers as a result of future 
technological improvements. In respect of the reverse auctions, the proposals were considered under a 
‘value for money’ framework that took account of the proponents FIT price and the following four 
evaluation criteria: 

• (EV1) risk to timely project completion; 
• (EV2) local community engagement practices and outcomes; 
• (EV3) economic benefit flowing to the ACT region; and 
• (EV4) reliance on the ACT Treasury financial guarantee for change of law risk (‘ACT 

Guarantee’).167 

If there is any criticism of the ACT FIT Scheme it would be in relation to EV4.  Under this 
criterion, proponents were required to bid a quantum for the ACT Guarantee – which would be the 
amount payable by the Act Government if it decided to repeal the FIT scheme. Based on the 
methodology under EV4, the maximum size of the ACT Guarantee was likely to provide sufficient 
protection for debt investors but not equity. Given that a repeal of the scheme is under the control of 
government, imposing this risk on equity investors, who are investing in infrastructure with a 25 to 30 
year asset life, appeared unjustifiable. This risk allocation is well understood under private public 
partnership (‘PPP’) arrangements whereby change of law risk is largely borne by the government as it 
is in the best position to manage or mitigate that risk.168 Alternatively, this may have been dealt with 
through a de-escalating FIT payment structure to reduce the cost to the ACT consumer over time.  That 

                                                           
166 ACT Government – Environment Planning and Sustainable Development Directorate – Environment, How 
do the ACT’s Renewable Energy Reverse Auctions Work? (27 October 2017) 
<http://www.environment.act.gov.au/energy/cleaner-energy/how-do-the-acts-renewable-energy-reverse-
auctions-work>. 
167 See generally, Jacobs, ‘Review of Next Generation Renewables Auction and the Electricity Feed-in (Large 
scale Renewable Energy Generation) Act 2011, Final Summary Report’ (Final Summary Report, 15 May 2017) 
12-13. 
168 See generally, Global Infrastructure Hub, Allocating Risks in Public-Private Partnership Contracts (2016) 30, 
138. 
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said, the ACT reverse auction FIT has been successful with 650MW of projects selected to deliver on 
the ACT’s 100% renewable target at a cost per residential customer in 2020 of $2.18 per week (real 
2017 dollars).169 The FIT price achieved in the last round of auction ranged from $73 to $86 per MWh 
(fixed), for the Hornsdale 3 and Crookwell 2 wind farm projects, respectively – prices which were very 
competitive at that time.170 In terms of its climate change credentials, the ACT is an international leader 
and at the COP 22 Meeting in Marrakesh, the ACT signed the global initiative ‘Under 2 MOU’ whereby 
signatories commit to reducing greenhouse gas with the goal of limiting global warming to below 
2°C.171  

In June 2016, the Victorian Government announced its own renewable energy target for 
generation of 25 per cent by 2020 and 40% by 2025 (‘VRET’), based on the State’s electricity 
requirement.172 Inspired by the ACT FIT Scheme, the VRET will be supported by the Victorian 
Renewable Energy Auction Scheme (‘VREAS’), whereby projects will be offered long term 15 year 
CfD contracts with the government if they are successful under the reverse auction. The VREAS is 
intended to be technology neutral, although with a 20% allocation of auctions for large scale solar 
projects to ensure diversity of energy generation. The first round of reverse auction is currently open 
for bids for up to 650MW of renewable capacity, of which 100MW has been set aside for large scale 
solar projects.173  

The VRET is part of the State’s broader energy policy package that is designed ‘to deliver 
investment and employment to Victoria’.174 It will undoubtedly increase the proportion of Victoria’s 
renewables generation, with a strong focus on investment in Victoria and job creation.175  Hopefully 
these objectives are considered in the broader context of emissions abatement and affordability. In 
addition to the VRET, the Victorian Government has passed the Climate Change Act 2017 (Vic) which 
establishes a target for Victoria to have net zero greenhouse gas emissions by 2050.176 In addition, the 
TAKE 2 Pledge program has also been launched, which is intended to mobilise local businesses and 
communities to pledge their contribution to achieving the 2°C target.177 As such, Victoria is positioning 
itself to take advantage of the political uncertainty at the federal level to encourage sector growth and 
investment in clean energy. This reflects the polycentric governance measures where action is taken 
across the different layers of government to promote clean energy investment to meet Australia’s 
international legal obligations. 

Similarly, the Queensland government has been seeking to attract clean energy investment to 
Queensland with its commitment to achieve a 50 per cent renewable energy target by 2030.178 Under 

                                                           
169 Jacobs, above n 167, 37. 
170 Ibid 5. 
171 ‘Under2MOU’ is a sub-national global climate leadership initiative that has 188 jurisdictions from 39 countries 
as signatories; see generally, Under2MOU, Coalition (accessed 26 October 2017) 
<http://under2mou.org/coalition/>. These initiatives reflect the increasing role of actors at the sub-national level. 
On a smaller scale, the ‘Take2 Pledge’ is an initiative led by Sustainability Victoria, which encourages corporates 
and communities to make the same 2°C commitment; see Sustainability Victoria, Take2 (accessed 26 October 
2017) < http://www.sustainability.vic.gov.au/services-and-advice/community/take2>. 
172 The 40% target translates to approximately 5400MW of new renewable generation by 2025.  By comparison, 
that is more than 3 times the capacity of the Hazelwood coal-fired power station that was recently shut. 
173 Victorian Government, Department of Environment, Land, Water and Planning, Victorian Renewable Energy 
Auction Scheme (accessed 27 December 2017) < https://www.energy.vic.gov.au/renewable-energy/victorian-
renewable-energy-auction-scheme>.  
174 See Renewable Energy (Jobs and Investment) Act 2017 (Vic) s 1(b). 
175 Victorian Government, Department of Environment, Land, Water and Planning Victorian Energy Action Plan 
(2017) 4-5 (‘Victorian Energy Action Plan’). 
176 Climate Change Act 2017 (Vic) s 6. 
177 Victorian Government, ‘Victorian Energy Action Plan’, above n 175, 32.  
178 Queensland Government, Department of Energy and Water Supply, Powering Queensland Plan (2017) 6 
(‘Powering Queensland Plan’).  
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the ‘Solar 150’ large scale solar investment program, the government agreed to enter into long term 
offtake agreements with successful Queensland projects under the ARENA large scale solar 
initiative.179  This was an innovative program as it allowed Queensland to capitalise on its high solar 
resource by ensuring that projects located in the state enjoyed favourable financing arrangements (and 
lower financing costs) as a result of the PPAs entered into with the government. More recently, the 
Department of Energy and Water Supply announced the ‘Renewables 400’ reverse auction program, 
which is a reverse auction scheme for up to 400 MW of renewable energy capacity, including 100MW 
of energy storage (‘QRET’).180 The QRET is likely to be modelled on the ACT FIT Scheme, with the 
government to enter into long term PPAs with successful proponents under a reverse auction. These 
schemes are all part of the $1.16 billion ‘Powering Queensland Plan’ (‘PQP’) that sets out the strategy 
‘to guide the state through … the challenges facing Australia’s energy markets’.181  As part of the QPQ, 
the Queensland Government has also committed $386 million to strengthen and diversify the North 
Queensland network by investing in strategic transmission infrastructure to accommodate further 
renewable projects.182  

In anticipation of the introduction of the CPM, many of the state based emissions reduction 
targets were wound back in favour of a centralised approach to climate policy.183 Given the current 
regulatory uncertainty at the federal level, that trend has been reversed with an increasing tendency for 
measures to be taken at sub-national levels to set renewable and emissions targets, as evidenced by the 
initiatives outlined above. Although there are merits in such a diversified, mosaic approach to climate 
policy in a divided political environment, the lack of cohesion amongst the various policy and legal 
frameworks may result in abatement being achieved at a higher cost. This may be unavoidable as the 
alternative is to have no action at all given the difficulties of achieving consensus on one single legal 
framework. 

 
Indeed, some have criticised past state schemes (such as the small-scale solar PV FIT schemes 

which overlapped with the RET) as rendering no additional abatement and incurring higher financial 
costs to the consumer.184 In assessing the effect of technology pull policies, the modelling 
commissioned by the CCA indicates that whilst such policies are not as cost effective as an emissions 
intensity scheme (which is examined in detail in Part V below), they are nonetheless more effective 
compared to direct regulatory options.185 Technology pull policies, such as the RET and the state-based 
FIT auction schemes, will result in additional deployment of renewable generation but solely relying 
on these initiatives is not an optimal solution. In particular, as the Queensland and Victorian initiatives 
focus on ‘job creation’ and attracting investment to the state, it is argued that the build out of new 
renewable generation is likely to be uneven across the NEM and may, from a technical perspective, 
result in complications associated with security and reliability and ultimately a higher overall cost for 
consumers.186 The AEMO’s submission under the VRET consultation process emphasised the need to 
                                                           
179 Queensland Government, Solar 150 – Queensland’s large-scale solar investment program (8 September 2016) 
<https://www.business.qld.gov.au/industries/mining-energy-water/energy/renewable/solar-150>. 
180 Queensland Government, Renewables 400 (31 October 2017) <https://www.business.qld.gov.au 
/industries/mining-energy-water/energy/renewable/renewables-400>. 
181 Queensland Government, ‘Powering Queensland Plan’, above n 178, 1.  
182 Ibid 4. It is interesting to see these developments in Queensland which also has a strong coal mining 
constituency.   
183 For example, the NSW Greenhouse Gas Abatement Scheme (GGAS) was phased out in view of the proposed 
national emissions trading scheme; see generally Peel, ‘Climate Law’, above n 8, 13. 
184 See Australian Government Productivity Commission, Carbon Emission Policies in Key Economies: 
Productivity Commission Research Report (2011) 81.  
185 CCA Review 2016, above n 81, 114.  
186 Ibid. These complications are also acknowledged by the CCA. Security and reliability issues associated with 
high penetration of intermittent generation was examined in detail following the South Australian ‘black outs’ of 
2016. See generally, Australian Energy Market Operator, Black System South Australia 28 September 2016 
(March 2017); however, the AEMO report is not without criticism, see Nick Harmsen, ‘AGL Slams AEMO’s 
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consider the impacts of the VRET scheme on the electricity network and the inclusion of security and 
network connectivity as part of the evaluation criteria.187 In the author’s view, such concerns may be 
over-emphasised as the National Energy Law and the NER should already be adept in addressing such 
technical issues. If they are considered outdated, then they should be strengthened to accommodate new 
renewable generation. In summary, the recent state and territory initiatives are a positive development 
for the industry. It is undeniable that better coordination at the state and national levels would ultimately 
result in emissions abatement being achieved more cost effectively for consumers – a fact 
acknowledged by the Energy Council of COAG.188 It is important that both levels of government work 
together to ensure that policies at the sub-national level coherently integrate with the federal regulatory 
framework. That said, in the absence of federal government leadership, these state-based initiatives may 
be the only politically feasible means of decarbonising our electricity generation mix. 
 
 

V ROLE OF THE STATE – POLICY MECHANISMS TO ACHIEVE EMISSIONS 
ABATEMENT 

 
A Reflections on the Repealed Carbon Pricing Mechanism (‘CPM’) 

 
The merits of having a ‘cap and trade’ emissions trading scheme (‘ETS’), like the CPM, has been the 
subject of numerous articles. 189 As such, this thesis will not examine in detail the specific mechanics 
of the CPM – instead it will focus on a brief overview of the CPM, before comparing it against 
alternative climate change policy and legal frameworks to assess which is best suited to promote clean 
energy investment to assist Australia meet its international commitments.  
 

Prior to delving into the design aspects of an ETS, it is worth discussing the politics of carbon 
pricing in Australia, which is just as important as its theoretical economic underpinnings.190 The 
introduction of a ‘cap and trade’ ETS was recommended by the National Emissions Trading Taskforce 
(‘NETT’) in 2006, which was set up by the then Australian Prime Minister John Howard to develop an 
Australian carbon trading scheme.191 The key messages of NETT represented a rare moment of 
bipartisanship in Australia’s climate change debate as it was recognised by the federal and state and 
territory governments that Australia was in need of ‘a comprehensive coherent and streamlined national 

                                                           
South Australian Black out Report for ‘Apparent Discrepancies and Omissions’, ABC Online (online), (9 May 
2017) <http://www.abc.net.au/news/2017-05-09/agl-slams-aemos-sa-blackout-report/8510028>, which questions 
whether AEMO itself played a contributing part as the market operator should have ensured more gas-fired 
dispatchable generation was available in anticipation of the storms. 
187 Australian Energy Market Operator, ‘Victorian Renewable Energy Auction Scheme – AEMO Submission’ (31 
August 2017) <https://www.aemo.com.au/-/.../AEMO-submission-to-VRET-consultation-310816.pdf>.  
188 COAG Energy Council, 4th COAG Energy Council Meeting Communique (4 December 2015) 2, which noted 
that the ‘successful integration of carbon and energy policies will be critical to meeting Australia’s emissions 
reduction target of 26 to 28 per cent below 2005 levels by 2030’. 
189 For detailed consideration of the CPM, see eg, Bubna-Litic and Stoianoff, above n 128, 368; see also Peel, 
‘Symposium: The Australian Carbon Pricing Mechanism: Promise and Pitfalls on the Pathway to a Clean Energy 
Future’ (2014) 15 Minnesota Journal of Law, Science & Technology 429; Lisa Caripis, Jacqueline Peel, Lee 
Godden and Rodney Keenan, ‘Australia’s Carbon Pricing Mechanism’ (2011) 2 Climate Law 583; Sharon 
Christensen, WD Duncan and Angela Phillips, ‘Regulation of Emissions under the Carbon Pricing Mechanism: 
A Case Study of Australia’s Coal-Fired Electricity Sector’ (2013) 15 Asia Pacific Journal of Environmental Law 
17; Elisa de Wit and Wilfred Finn, ‘Uncertainty for Australia’s Emissions Policy Following the Repeal of the 
Carbon Pricing Mechanism’ (December 2014) Australian Energy and Resources Law Bulletin 90. 
190 For a detailed historical political account, see Peel, ‘Australian Carbon Pricing Mechanism’, above n 189, 435-
439 and David Hodgkinson, ‘Putting and Keeping a Price on Carbon in the Australian Federal System – An 
Explainer’ (September 2016) Australian Environment Review 198. 
191 National Emissions Trading Taskforce, Possible Design for a National Greenhouse Gas Emissions Trading 
Scheme: Final Framework Report on Scheme Design (December 2007). 
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climate change strategy’ together with complementary policies such as a carbon offset scheme (for 
sectors outside the ETS), energy efficiency and technology pull mechanisms.192  Following a change of 
government, the Rudd Labor Government planned to implement a national ETS and proposed the 
Carbon Pollution Reduction Scheme (‘CPRS’). After the relevant bill was defeated twice in the senate, 
any aspirations of a carbon price measure was shelved until the Gilliard Labor Government introduced 
the CPM in 2011.  Against this backdrop, the government’s principal climate change advisor, Professor 
Garnaut, issued two climate change reports in 2008 and 2011, which concluded that the ‘economy wide 
pricing of carbon [was] the centre piece of any policy designed to reduce emissions at the lowest 
possible cost’.193 In short, Australia’s CPM was a hybrid system of a carbon tax, applying during the 
first 3 years, which then transitioned to a cap and trade ETS with a floating price – this approach was 
advocated to reduce uncertainty associated with the absence of a comprehensive international 
agreement to allow for deep trade of entitlements.194  This economy wide approach can be contrasted 
to a polycentric governance model where an overarching framework provides the platform for further 
future initiatives. 

 
As noted above, many of the sub-national programs were rolled back or withdrawn to avoid 

undue interference with the overarching ETS framework.195 For example the NSW Greenhouse Gas 
Reduction Scheme, which was a pioneering greenhouse baseline and credit emissions trading scheme 
for its time, was closed on 1 July 2012 in view of the introduction of the nation-wide CPM.196 Following 
the election of the Abbott Coalition Government, the CPM was repealed on 1 July 2014, making it one 
of the most comprehensively designed but short-lived ETS internationally.197 Unfortunately, there has 
been little analysis on the performance of the CPM. In November 2012, AEMO reported that, after the 
start of the CPM, there had been an increase in market share of hydro generation (from 8.4% to 10.20%) 
to the detriment of black coal (from 53.0% to 51.1%) and brown coal (from 24.1% to 23.3%) generation 
– although these finding can be attributed to a number of other factors, such as greater hydro generation 
dispatch to take advantage of the higher NEM prices post the introduction of the CPM. 198 
 
 With the benefit of hindsight, there are various learnings that can be drawn from the Australian 
ETS experience. The lack of broad political support and grass root communication regarding the ETS 
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allowed parts of the political landscape to demonise the CPM before it commenced.199  If judged against 
Ostrom’s polycentric model, the CPM would not perform well due to the lack of broad base of actors 
and the inability to mobilise ‘citizens’ trust’ during its introduction. It is interesting that the modelling 
commissioned under the Garnaut reviews did not compare the ETS with an emissions intensity scheme 
(‘EIS’). Indeed, as part of the 2008 Garnaut Review, Frontier Economics made a submission modelling 
the cap and trade schemes against a ‘baseline and credit’ EIS (which will be analysed in detail below). 
The modelling showed that a cap and trade ETS scheme would result in wholesale prices being higher 
(ranging from $32 to $39 per MWh depending on the NEM region) when compared to the ‘baseline 
and credit’ EIS.200 Given the consumer price shocks under a nation-wide ETS were materially greater 
than an electricity sector-specific EIS, an EIS alternative should have been considered from the outset 
by the Garnaut review. They may have garnered greater public support and, whilst less comprehensive 
than the CPM, would have been more politically palatable. The overall benefits associated with 
adopting a model with wider public and political support is likely to have exceeded a comprehensive 
overarching framework that only theoretically produced the least-cost outcome.   
 
 The level of carbon price set under the CPM was very relevant. As noted, the CPM operated as 
a carbon tax during the first three years with the price starting at $23 per tonne of CO2 equivalent, 
escalating to $25.40 per tonne over the fixed period.201 Although, it is essential that the carbon price be 
set at a level to incentivise the transition to a low carbon economy by rendering higher greenhouse gas 
intensive energy sources more costly, the strong reliance on ‘price’ as the driving force to facilitate a 
radical change in the infrastructure of the economy can be problematic. The limits of price as the 
transformative agent has been noted by some commentators.202 Driesen rightly contends that the use of 
carbon pricing is no panacea and will not lead to ‘automatic’ reductions in emissions without other 
complementary policies and difficult government decisions.203 Again, although the CPM may have been 
more comprehensive, a more measured EIS approach, with complementary technology pull polices, 
would arguably have presented a better option as, at that time, the levelised cost of electricity associated 
with renewable technologies was still higher than any increase in the NEM wholesale prices inclusive 
of the carbon price.204 Given the prices of EU ETS allowances and CDM credits in 2012-2013 (which 
at one point fell below €5 per tonne), increasing the Australian carbon price well above $23 per tonne 
to provide the required incentive to deploy new generation would not have been tenable from a public 
perspective.205 Indeed, in the author’s view, the inability of the consumer to accept large price shocks, 
despite being an intended part of a scheme design, is a factor that is not contemplated in the economic 
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modelling. The CCA has also recognised the limitations of an ETS in delivering large-scale investments 
whilst acknowledging the key role played by technology pull policies (like the RET and the FIT 
schemes) in contributing to the renewable infrastructure.206 If the 2008 Garnaut Review 
recommendation regarding the RET had been accepted and the RET scheme repealed with the 
introduction of the CPM, the author contends that much of the large-scale investment in Australia’s 
renewables infrastructure would not have occurred. 
 
 The other criticism of the CPM, like that in relation other ETS internationally, has been the 
oversupply of allowances and the issuing of free permits.207 Under the CPM, free permits worth $3 
billion were allocated to EITE industries and cash and permits worth $5.5 billion (over 5 years), to the 
most emissions-intensive coal fired power stations.208 Although the former can be justified on the basis 
of compensating companies for loss of international competitiveness, the concept of paying the most 
emission intensive generators in the sector is difficult to justify. This aspect of the CPM has been 
understandably criticised by many commentators as defeating the ‘polluter pays’ principle.209 This 
problem can be overcome by auctioning the allowances and ensuring any free permits issued are done 
solely to protect EITE industries who compete internationally with companies that may not be subject 
to carbon pricing.210 
 

The key learning from the CPM experience has been that any scheme that does not enjoy broad 
political support and public confidence, notwithstanding how innovative or comprehensive in design, 
will not succeed in providing the necessary platform to attract the long-term investments that are 
essential to meet Australia’s obligations under the Paris Agreement. These considerations are arguably 
more important than economic arguments of ‘efficiency’ and ‘cost-effectiveness’. A lack of credibility 
or doubts surrounding the longevity of a legal framework has the potential to dissuade investors to 
invest at all, given the long investment horizons for such projects. A lack of public confidence may 
ultimately result in a full repeal of the policy altogether, as evidenced in Australia. The CCA rightly 
contends that climate policy that has wide community acceptance is in practice more likely to endure 
and provide the most cost effective outcome in practice.211 The CPM experience in Australia highlights 
the benefits of a polycentric governance approach where multiple initiatives can be pursued at different 
levels and forums to ensure broader community support. 
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B Alternative Policy Mechanisms 
 

When considering the potential policy and legal frameworks that can be adopted to meet Australia’s 
national target under the Paris Agreement, accommodate future increases to its NDCs and promote 
clean energy investment, it is important to evaluate the ability of various models to foster broad 
community and business support. As outlined above, the wisdom of a decentralised, ‘multi-level’ 
governance model, involving governments, non-government and the private entities, may provide the 
best approach in ensuring that Australia’s climate change targets are achieved in a deeply partisan 
political environment. In such an environment, some commentators have argued that the ‘framing’ of 
climate change issues should be done in a manner that resonates with the community’s ‘broader range 
of moral beliefs and cultural values’.212 It is contended that approaches that allow for bipartisan 
agreement (‘going together’ strategies) or circumvent partisan divide (‘going around’ strategies) are 
likely to provide the best possible chance of success.213 The author agrees that the manner in which 
issues are ‘framed’ and which ‘spheres’ they are advanced are as equally important as the modelling 
which heavily focuses on ‘economic efficiency’. Indeed, the ‘tone, relatability and perceived 
trustworthiness of communicators’ and pursuing action in ‘less polarised’ spheres all contribute to 
whether a policy platform will attract the broad populous and political support.214 As such, in 
considering how our current framework can be adapted by the alternative legal and policy mechanisms 
outlined in this Part of the thesis, these broader dynamics will be considered in addition to the traditional 
metrics of cost efficiency. Moreover, given Australia’s experience with the CPM, the focus will be on 
policies that solely target the electricity sector as that sector represents a sizeable portion of Australia’s 
greenhouse gas emissions, it is characterised by measurable and verifiable emissions and involves a 
small number of large emitters, which assists from a compliance and enforcement perspective.215   

 
1 Emissions Intensity Scheme 
 

Although a cap and trade ETS and an emissions intensity scheme (‘EIS’) are both market-based 
mechanisms, they are quite different in the way they achieve emissions abatement. A cap and trade ETS 
works by imposing a charge on all emissions produced. This is achieved by the government setting an 
annual cap on emissions, which is calibrated with a national emissions reduction target, and then 
creating permits for the right to emit up to that cap.216  The government can either allocate or auction 
the permits to capture the value associated with the emissions and use it for public purposes.217 The 
revenue raised from the carbon price can then either be distributed back to taxpayers in the form of 
lower tax rates or used to fund various initiatives including compensation to EITE industries, jobs and 
training for impacted industries or assistance to low-income earners to compensate for higher energy 
costs.218 Under a typical ETS, the relative cost of gas generators, which produce less emissions, would 
be lower than the higher-emitting coal-fired generators, which would result in ‘fuel-switching’ once the 
carbon price is sufficiently high to change the merit order (this is evidenced in Figure 7 below, which 
shows the comparative effects of an ETS and EIS on the dispatch merit order). As such, the difference 
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in the relative cost imposed on generators results in a change in the dispatch merit order and facilitates 
a move away from high-emissions generation to lower-emissions technologies.219 As the carbon cost is 
borne by all emitters, there is a larger impact on wholesale prices when compared to an EIS. As outlined 
in Figure 7 below, the wholesale price increase is due to a combination of the resource cost increase 
and the tax revenue transfer to government. Although the focus of this discussion will be on the 
electricity sector, an ETS can cover various sectors by imposing a cost on carbon across the wider 
economy (as evidenced by the CPM which was a broad-based ETS covering a substantial section of the 
Australian economy). The cap and trade ETS is the most widely used market mechanism 
internationally.220 

 
Figure 7: Merit order impact of a typical ETS and EIS 
Source: Frontier Economics221 
 

On the other hand, a typical EIS specifically targets the electricity sector and works by setting 
an emissions intensity baseline, usually measured in tonnes of CO2e per MWh (‘tCO2e/MWh’), across 
that sector.222 The EIS is designed to reward and penalise a generator based on its respective emissions 
intensity compared to a sector baseline set by the government. Generators below the sector baseline 
receive permits that can be sold to generators above the baseline that have an obligation to surrender 
permits (as outlined in Figure 8 below).  The trade in permits determines the price, thus creating an 
incentive to reduce emissions either through plant modifications or ultimately exiting the market. Under 
a typical EIS, renewables and gas plants (to the extent the latter is below the baseline) will receive 
permits which can then be sold to coal-fired generators. As evidenced in Figure 7 above, the wholesale 
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price increase is not as great as an ETS as there is no net transfer to government with only an increase 
in the resource cost.223 The emissions intensity baseline can be set to calibrate with the national 
emissions target and thus reducing over time to progressively lower overall emissions. 
 

 
 
Figure 8: Baseline – credits and liabilities across two generators  
Source: Frontier Economics224  
 

As noted above, when assessing whether to adopt an EIS or ETS, ensuring that the policy has 
broad public support is equally as important as any market efficiency considerations. This includes 
placing greater emphasis on the impact of electricity prices on consumers. In the case of Australia’s 
CPM, the author contends that the wholesale electricity price differences between an ETS and an EIS 
should have been considered as part of the 2008 Garnaut Review as – from a consumer perspective – 
the substantially lower prices may have galvanised greater public support under an EIS and potentially 
nullified the ‘higher prices’ arguments of the CPM detractors.225 Moreover, empirically, ETSs have not 
shown an ability to drive long term investment decisions towards lower technologies, which has been 
primarily driven by technology pull policies such as the RET and FIT schemes.226  

 
The CCA has in the past recommended the adoption of an EIS.227 In reviewing various policy 

options in 2016, the CCA concluded that holistically the EIS was the preferred mechanism. Although a 
cap and trade ETS (which recycled the tax revenue through lower taxes) results in the lowest resource 
cost and the cost of abatement, the EIS was favoured on the basis that the investor confidence would be 
undermined through the uncertainty that may arise in relation to the reintroduction of an ETS.228  This 
conclusion reflects the growing appreciation that real politics plays a significant part in the successful 
adoption of a scheme.  Arguably, the CCA were hoping that in making this recommendation they were 
adopting a ‘going together’ strategy to break the political divide associated with an ETS. Under the 
CCA-commissioned modelling, a cap and trade ETS scheme that recycled the government revenue in 
the form of tax cuts was found to be more cost effective to an EIS; this was contrasted to a cap and trade 
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ETS with ‘lump sum’ payments (in the form of government payments) which was likely to be less cost-
effective, when compared with an ETS ‘tax recycling’ model and an EIS.229  From a welfare perspective, 
the EIS was found to lower the cost for liable firms and lower the cost of energy for consumers.230  

 
Similarly, in their energy and emissions reduction policy review, the AEMC concluded that an 

EIS outperformed an extended LRET scheme and direct government regulation, in the form of 
‘scheduled closures’.231 The modelling found that the EIS achieved the lowest wholesale electricity 
prices, the lowest resource costs and lowest cost of abatement in meeting the emissions reduction target 
of 28 per cent on 2005 levels by 2030.232 The EIS was favoured as it also maintained the standard NEM 
risk allocation between generators and consumers, achieved through ‘price signals’ that ultimately drive 
investment decisions.233 Importantly, the EIS was tested to see whether it was ‘scalable’ should the 
emissions reduction targets be adjusted in the future if Australia were to strengthen its NDC. The 
modelling revealed that the EIS outperformed its counterparts with lowest resources costs, costs of 
abatement and increase in wholesale prices in the event that the emission reduction target was revised 
upwards to 50 per cent below 2005 by 2030.234 The cost of abatement was estimated at $30.40 per tonne 
of carbon, compared to $75.70 and $34.20 per tonne for the extended LRET scheme and regulatory 
closure mechanism, respectively.235 

 
One of the main criticisms levelled against the EIS is whether it is can adapt in a high gas price 

environment. Before discussing the modelling supporting the AEMC Review, it is worth examining the 
interrelationship between the gas and electricity market. In the NEM, gas-fired generators have 
traditionally provided dispatchable load to meet both intermittent and peak demand; as gas generators 
have higher cost compared to coal-fired generators, they are typically the ‘marginal producer’ in the 
NEM, and thus their input costs are reflected in the wholesale electricity prices (ie higher gas prices 
translate into higher electricity prices).236 Furthermore, gas-fired generators currently play an important 
role in maintaining energy security and reliability given the intermittent nature of renewable 
generation.237 The interdependency between gas and electricity has become more pronounced in recent 
years due to development of three liquefied natural gas (‘LNG’) projects in Queensland which have 
effectively linked the Australian east coast gas market to the international gas markets (which are in 
turn priced from benchmark international oil prices).238 With the decommissioning of coal-fired 
generators, gas-fired generation is likely to set the marginal cost of dispatchable generation in the NEM, 
based on current technologies. Indeed, the Finkel Review acknowledged the importance of affordable 
gas supply and recommended greater AEMO oversight of gas supply contracts for gas-fired 
generators.239 The indirect linking of Australian east coast gas market to international energy markets 
has transferred volatilities of those markets to the NEM. Moreover, as the LNG projects are underpinned 
by long term supply obligations, the ability of domestic gas customers to receive gas at affordable prices 
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has proven problematic.240 The historic gas price cost of $3 to 4 per gigajoule (‘GJ’) has be supplanted 
with prices ranging from $6 to $20 per GJ; although these prices are based on short term arrangements, 
the ability of gas customers to obtain gas under long-term supply contracts has been difficult in view of 
the LNG projects’ requirement to supply offshore customers.241 Moreover, the various states have 
moratoria in place on the exploration and development of onshore unconventional gas fields given 
community concerns associated with coal seam gas (‘CSG’) and its impact on the environment.242 To 
address deficiencies in the gas market, the Finkel Review concluded that ‘governments should work 
with communities and industry to enable the safe exploration and production’ of gas to ensure long term 
supply certainty.243 

 
Since the Finkel Review, the uncertainties surrounding the gas market have entered the energy 

debate with the federal government introducing the Australian Domestic Gas Security Mechanism 
(‘ADGSM’) through amendments to the Customs (Prohibited Exports) Regulation 1958 (Cth) 
(‘Customs Regulation’). The objective of the ADGSM is to ensure that there is sufficient domestic 
supply of gas to Australian consumers by giving the minister the ability to determine whether there is a 
‘domestic shortfall year’ and, if required, impose export controls on the LNG projects.244 What followed 
was a gas inquiry by the Australian Consumer and Competition Commission (‘ACCC’), commissioned 
under section 95H(1) of the Competition and Consumer Act 2010 (Cth) which found that access to 
‘reasonably priced gas … is critical for electricity affordability’ and that in 2018 there was a projected 
shortfall of 55 peta joules based on projected LNG sales.245 Furthermore, the ACCC provided 
benchmark pricing ranging from $6.29 to $7.77 per GJ for 2018 (depending on the jurisdiction) using 
Asian LNG spot netback prices.246  This ultimately led to each of the of the LNG exporters agreeing 
with the federal government to maintain affordable supply of gas to the domestic market.247 By 
effectively introducing a ‘light touch’ gas reservation policy through the Customs Regulation, the 
government has opened itself to criticism of increasing Australia’s ‘sovereign risk’ for new investments. 
How real such sovereign risk will be for future investment in Australia is debateable but the 
government’s actions reflect the importance of controlling the price and supply of gas given that gas 
generators are the marginal price setters in the NEM.248 In the absence of changing technology costs 
associated with energy storage, the role of gas will remain significant in shaping wholesale electricity 
prices in the NEM and will continue to play a part in the climate change debate. This position may 
change as new dispatchable technologies, such as battery storage, become more economic and continue 
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to experience cost curve reductions or if infrastructure planning is strengthened to ensure renewable 
intermittency is less problematic.249    

 
Given the importance of gas prices as outlined above, the AEMC Review modelled the impact 

on abatement costs under a ‘high gas’ price scenario and found that the EIS was the most robust market 
mechanism.250 Specifically, the modelling found the cost of abatement (per tonne) of approximately 
$51, $72 and $74 for each of EIS, extended LRET and regulatory closure.251 In addition, the EIS 
remained the preferred option from a resource cost and consumer impact perspective.252 The Finkel 
Review also evaluated the merits of an EIS but ultimately recommended the Clean Energy Target 
(‘CET’), which is considered in detail below.253 The decision to recommend the CET appears likely to 
have been based on a ‘going together’ strategy given the coalition government’s outright rejection of 
the EIS following the AEMC Review.254  As to whether an EIS should be complemented with additional 
policies, the CCA recommended that an EIS be introduced as a stand-alone scheme without other 
regulatory policies, such as technology pull policies, due to increased costs and complexity 
considerations.255  Although the economic modelling supports this contention, the author contends that 
having complementary policies will ensure that Australia’s electricity sector decarbonises more rapidly 
and less reliance is placed on ‘transitioning’ fuels such as gas which present security of supply and input 
cost difficulties. 

 
In summary, it appears that the EIS is likely to be the most cost effective regulatory framework 

and the most robust in dealing with changes to the emissions reduction target (in the event that Australia 
upwardly revises its NDC under the Paris Agreement in the future), variability in energy demand and 
higher gas prices. In retrospect, the demise of the EIS may have been prevented if a more ‘polycentric’ 
approach was adopted in its promotion. Had the EIS been framed in terms of ‘cost reduction’ for 
consumers and providing business with ‘regulatory certainty’, through the CEC and other non-
government actors, it may have received wider support and presented greater obstacles for factions 
within the Coalition Government to argue against it. That said, it may have still been too difficult to 
bridge the political divide, particularly within the Government itself. Indeed, the conservative faction 
within the Government were quick to reframe the EIS as another form of ‘carbon pricing’ and a 
‘renewable subsidy’ to disenfranchise the public based on political lines.256  Without over-emphasising 
the role that non-governmental actors can play, a greater alignment between advocacy groups and the 
private sector may allow climate change and energy policies to be shaped in a manner more conducive 
to populous support.257 In any event, despite the EIS being the preferred cost-effective emissions 
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reduction framework it is unlikely to receive bipartisan support and play a part in Australia’s transition 
to a low carbon economy in the near term. 

 
  

2 Clean Energy Target  

In an attempt to win broader political support, the Finkel Review recommended the CET over 
the EIS. By way of background, the CET is a form of low emissions target mechanism which is 
administered in the same manner as the RET but with broader technology eligibility. Under the CET, 
all fuel types below a designated emissions intensity threshold would be eligible to receive a CET 
certificate.258 It is different from an EIS as generators above the threshold are not penalised but simply 
do not generate certificates. This would have been an important consideration when recommending the 
CET to ensure that it was politically palatable by not penalising coal and by being technology neutral. 
The CET can be calibrated to an emissions reduction target, based on the number of CET certificates 
that are surrendered each year. Under both an EIS and CET, the emissions outcome is dependent on 
actual demand, with the former accommodating adjustments through the sector emissions intensity 
target whilst the latter through the number of CET certificates that are surrendered.259  

Proposing to use the RET legal framework, the CET was to operate in the same way as the RET 
with each generator below the designated emissions intensity receiving a CET certificate proportional 
to its emission intensity. The modelling undertaken by Jacobs in support of the Finkel Review assumed 
an emissions intensity threshold set at 0.6 tCO2e/MWh, although the Finkel Review did not make a 
recommendation regarding the baseline.260 For the purposes of the modelling, all new eligible 
generators received CET certificates for a 15 year period, proportional to their emissions intensity. For 
example, if a generator had an emissions intensity of 0.3 tCO2e/MWh, it would earn 0.5 certificates for 
each MWh generated (based on the threshold of 0.6 tCO2e/MWh). Projects with zero emissions, such 
as wind and solar, would receive the full CET certificate for each MWh generated.  The proposed CET 
scheme excluded generators already receiving certificates under the LRET.261 

Based on modelling supporting the Finkel Review, the CET had marginally higher resource 
costs compared to the EIS, with residential prices marginally higher under the EIS.262 In terms of the 
energy mix, approximately 42 per cent of the generation would be renewable by 2030 under both the 
CET and EIS, with the CET having a slightly higher amount of brown coal-fired generation in the long-
term as there are no penalties imposed on the higher emitters.263 Given the politicisation of the EIS, the 
Finkel Review opted for the CET noting that the most important characteristic for a policy mechanism 
was ‘sufficient broad based support that investors can be confident … will endure through many 
electoral cycles’.264

  In reaching its conclusion, the Panel acknowledged that the ‘differences in theory’ 
was less significant than the scheme design and implementation. Therefore, it recommended that the 

                                                           
258 Finkel Review, above n 56, 89. Similarly, the Joint Report also recommended the adoption of a low emissions 
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existing regulatory framework of the RET be used for the efficient implementation of the CET.265 Given 
the politics associated with the EIS, the Panel attempted to depoliticise the debate by utilising a ‘going 
together’ strategy. Notwithstanding the pragmatic approach taken, the Coalition Government has agreed 
to implement 49 of the 50 recommendations under the Finkel Review, with the notable exception of 
arguably its most important recommendation - the adoption of the CET.266  Despite the attempts to 
depoliticise the energy and climate change debate, it is regrettable that the pragmatic option, in the form 
of the CET, has been rejected.   

 

3 Direct Regulation  

The use of command and control direct regulation has declined over the last 20 years as a 
method of governance as many new-liberal governments favoured free markets and voluntarism.267  As 
discussed in Part III above, Australia similarly embraced this pivot towards free markets and 
competition, with the formation of the NEM underpinned by the liberalisation and deregulation 
philosophy of the Hilmer Review. The ideology of favouring market based mechanisms and notions of 
‘cost effectiveness’ are inherent in the National Electricity Law and reflected in the NEO itself. The 
stigma associated with direct regulation is reflected in the Abbott Government’s framing of the CPM 
as a form of taxation and, corollary, a burden on Australian businesses and households.268 That said, in 
examining the various emissions reduction mechanisms, the CCA did acknowledge the benefits of 
regulation in circumstances where government had good information about the least-cost emissions 
available to firms and where the transaction costs associated with a market based mechanism would be 
exorbitant.269 In this Part of the thesis, regulation in the form of plant closures will be examined, together 
with past and proposed policies incentivising generator retirements. 

The AEMC Review considered the impact of government mandated closures of generators when 
evaluating the alternative mechanisms to achieve the 28 per cent emissions reduction target.270 In terms 
of performance against an EIS and the extended LRET, government closures yielded the highest 
wholesale prices whilst second in terms of the average cost of abatement ($34 per tonne compared to 
$30 per tonne under an EIS).271 The high wholesale prices is a consequence of reducing supply which 
places upward pressure on prices to signal the need for new capital investment.272 The AEMC was 
critical of regulatory closure based on the argument that centralised decision-makers are not adept at 
determining and implementing the optimal closure schedule.273  Specifically, the AEMC contends that 
the ‘optimal closure schedule is only optimal by reference to a particular set of assumptions of future 
electricity demand, technology costs and fuel costs’ and thus too difficult to centralise through 
government and likely to result in ‘sub-optimal closures’ costing both the taxpayers and consumers.274 
This contention appears to be founded on ideology rather than fact – by imposing a retirement age on 
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coal-fired generation, which may be done by reference to the manufacturer’s design life, stakeholders 
will be provided with the certainty to appropriately plan for retirements and also allow for the orderly 
transition through the commissioning of new generation investments.  

 The ‘Contract for Closure’ program (‘Closure Program’), which was introduced as part of the 
CPM, was a form of direct regulation aimed at retiring around 2000MW of high emissions-intensive 
coal-fired generation capacity from the NEM.275 The objective of the Closure Program was to provide 
certainty about the timing of retirements to allow new capacity investment decisions to be made and to 
minimise the risk to energy security arising from an unplanned exist of generation capacity.276 This 
objective was to be achieved by way of bilateral agreements with the owners of the coal-fired generators 
based on achieving ‘value for money’ outcomes; in the end, the government abandoned the Closure 
Program as no agreement was reached on the price for such closures.277 Although energy security is 
very important and the closure of base load generation on short notice can result in wholesale price 
shocks, the merits of the government paying owners of high emitters is questionable as these closure 
costs should have been factored into shareholder investment decisions at the outset. The AEMC and the 
CCA have both rightly criticised this approach on the basis that such intervention may result in perverse 
corporate behaviour where owners are incentivised to continue operating old coal-fired generators based 
on an expectation of receiving closure payments (rather than based on price signals in NEM).278 
Although it is important that decarbonisation of the electricity sector is achieved in an orderly fashion, 
it is difficult to justify the absorption of costs that should inherently rest with equity. To address this 
issue, Jotzo and Mazouz devised an alternative mechanism whereby coal-fired generators would 
competitively bid for the payment they require to permanently close, with that cost then borne by the 
remaining power stations in proportion to their carbon dioxide emissions.279 This scheme does have the 
benefit of overcoming the information asymmetry that governments face but still does not address the 
concern that such remediation costs should be borne by the shareholders of the retiring plant and not 
third parties. Any precedents of pushing such costs to other parties will incentivise owners to remain 
operating, notwithstanding the age of the power station, and presents a barrier to exit of excess capacity. 
The orderly closure of aging plants is an area where ‘top down’ regulation is likely to result in more 
effective outcomes for both the taxpayer and the environment. The author contends that one possible 
solution would be to require aging coal-fired generators to commence provisioning for remediation 
costs in the last 10 years of their asset life. That will ensure that such costs are ultimately borne by the 
respective owners of such facilities and are not socialised in the event that they have not been 
appropriately provisioned and costed. 

The Finkel Review also examined policies to phase out coal-fired generators and suggested that 
the government consider imposing a lifetime limit for existing generators based on their fuel type or 
emissions intensity.280 The 50 year lifetime limit was also modelled by Jacobs in combination with each 
of EIS and CET, which resulted in substantial emissions reduction post 2030 but at higher resource cost 
(due to the additional capital expenditure of new investment), with only marginal impact on retail 
prices.281 However, it was deemed ineffective as a stand-alone policy to meet the 28 per cent emissions 
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reduction target.282 Although not a recommendation, the Finkel Review suggested introducing a 50 year 
lifetime limit for plants to reflect the expected investment life of existing coal-fired generation assets 
and provide visibility to both affected workers and regional economies.283  

To avoid the adverse price shocks and system security issues associated with a generator exiting 
the NEM on short notice, as evidenced by Engie’s decision to shut down the Hazelwood coal-fired 
generator, the Finkel Review has recommended a requirement for all large generators to provide at least 
3 years’ notice prior to closure.284 This policy also provides certainty to investors to invest in new 
generation on the understanding that capacity will be withdrawn in an orderly and sequenced manner. 
This recommendation has been questioned by the CCA based on arguments that it may be impeded by 
work place health and safety issues (‘OH&S’), insolvent trading provisions under the Corporations Act 
2001 (Cth) and feasibility for generators continuing operations without major upgrades.285 
Unfortunately, none of these arguments are compelling as OH&S issues and insolvent trading apply to 
all businesses and both policies can co-exist with all business as usual regulatory requirements. The 
concern regarding major upgrade costs being imposed on generators is also not insurmountable as 
scheduled maintenance programs for thermal generators are often planned more than 5 years in advance. 
In conclusion, the author contends that command and control regulation in the sphere of plant closure 
may ensure that thermal generator retirements are done in a cost effective manner that maintains system 
security and provides a transitional path for affected communities.  

 

4 National Energy Guarantee  
 
Following the rejection of both the CET and EIS by the Coalition Government, a more 

politically palatable framework in the form of the ‘National Energy Guarantee’ (‘NEG’) was devised 
by the newly created Energy Security Board (‘ESB’) to garner greater support within the 
Government.286 The ESB was tasked with advising COAG on the changes required to the legislative 
framework of the NEM to ensure that the reliability of the system is maintained and emissions reduction 
is achieved to meet Australia’s international commitment at the lowest overall costs.287 Given the 
political gridlock associated with the CET, requesting advice from the ESB can be characterised as a 
‘going around’ strategy designed to depoliticise the energy and climate change debate by ‘reframing’ 
the issue through a different forum. 

There is currently limited information about the design of the NEG; however, in broad terms, 
the scheme is intended to require retailers to meet both a reliability and an emissions guarantee.288 The 
ESB viewed retailers to be in the best position to forecast and acquire supply necessary to meet 
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consumer demand and thus in the best position to carry the dual obligations.289 The dual guarantee 
operates by imposing a requirement on energy retailers to meet their load obligations with a portfolio 
of resources which include dispatchable capacity and an emissions level consistent with Australia’s 28 
per cent emissions reduction international obligation.  

Under the reliability guarantee, retailers will be required to meet a percentage of their load 
requirements with ‘flexible and dispatchable resources’ either through forward contracts with or direct 
investment in dispatchable resources.290  The notion of ‘dispatchability’ and the types of generation that 
would meet this requirement are still to be clarified. In the case of the ‘gentailers’ that have excess 
dispatchable generation capacity, they will be able to enter into contracts with other retailers who need 
additional resources to meet their obligations.291 One of the major challenges identified with the 
reliability guarantee is the ‘tracing of power’ in the NEM where electricity is pooled based on a merit 
order system without reference to a particular type of generation.292 Furthermore, the typical financial 
hedge instruments in the NEM do not require physical delivery of generation from a particular plant. 
As such, the current market dynamics will need to be adjusted through the creation of new financial 
products to achieve the proposed reliability guarantee. Importantly, how ‘dispatchability’ is 
characterised and the extent of ‘dispatchable capacity’ required under the NEG design will ultimately 
determine whether the reliability guarantee will promote thermal generation (and extend their role 
beyond current expectations) at the expense of renewable generation. 

Under the emissions guarantee, retailers would similarly be required to either contract with 
existing or new generators to meet their load requirements at a certain average emissions level that 
would be set to a threshold consistent with Australia’s international obligations. Generation purchased 
through the spot market will be assigned an average emissions level of the uncontracted generation 
capacity of the NEM.293  Retailers will be able to purchase ACCUs and international units and then be 
able to bank them across compliance periods to meet the guarantee obligations. In the author’s view, 
this has the potential to dissuade investment in new renewable generation if appropriate limits are not 
imposed on sourcing and banking units. Based on the ESB’s preliminary modelling, the mix of 
renewable generation in 2030 is expected to be in the order of 28 to 36 percent, with a savings of $100-
115 per annum on residential electricity bills over the period from 2020 to 2030.294  

There has been a mixed reception of the NEG, with some commentators arguing that it is a 
backward step whilst others, like the CEC, keeping an ‘open mind’ whilst questioning how the ‘investor 
confidence required to deliver … [the] pipeline of new clean energy projects’ will be bolstered.295 
Indeed, at the last COAG Meeting in Canberra, the South Australian and ACT governments argued 
against the NEG, with each favouring the adoption of the CET as recommended under the Finkel 
Review, but were out-voted by the federal and remaining states who voted in favour of further modelling 
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of the NEG.296  Presently, other than the original ESB advice, there is little detail on the NEG design 
and implementation and it is therefore difficult to ascertain whether the policy will be robust to deal 
with the energy challenges of emissions reduction, security and reliability and affordability. As 
contended by the CEC, although the NEG is a welcome progress on policy, further details are required 
to determine whether the new framework will deliver new renewable energy investment.297 Recent 
modelling by Bloomberg New Energy Finance reveals that the policy will do little in terms of emission 
reduction, when compared against the current ‘no policy’ scenario, unless the emissions reduction target 
was increased to 45% by 2030 as proposed by the Climate Change Authority.298 Based on the ESB’s 
preliminary modelling, if the lower bound of 28 per cent renewable generation mix is achieved, that 
will result in minimal utility-scale renewable generation post 2020 as the LRET is already expected to 
deliver 23.5 per cent of renewable generation by 2020.299 Again, we will need to wait for further design 
details to determine whether the NEG will deliver on emissions reduction and new renewable energy 
investment. 

As outlined in this Part of the thesis, there are numerous regulatory mechanisms that the 
Australian government can adopt to meet the challenges of security & reliability, emissions reduction 
and affordability. With the LRET reaching its objective by 2020, it is paramount that a framework is 
adopted that promotes future clean energy investment and assists with achieving Australia’s 
international commitments under the Paris Agreement. It is estimated that almost 70 per cent of the 
current fleet of coal-fired generators will reach their 50 year design life by 2035.300 Against this 
backdrop, it is important that an overarching national energy and climate change framework is 
implemented today to facilitate the decarbonisation pathway that will need to take place over the next 
two decades. The author contends that the policy and legal framework that is ultimately adopted should: 

• (Broad-based support) carry bipartisan support at the federal level and political ‘buy in’ from the 
states and territories. This is more important than measures of cost effectiveness and economic 
efficiency and will be instrumental in providing the regulatory certainty required for decisions to 
be made on new investments spanning 20 to 30 years; and   
 

• (Adaptability & robustness) be sufficiently robust to deal with changes in electricity demand, 
increases in Australia’s emissions reduction target and higher gas prices. Indeed, reliance on policy 
frameworks that promote ‘transitioning’ fuels may disappoint in the absence of affordable gas and 
security of supply.  Moreover, the declining technology costs for energy storage may provide new 
dispatchable capacity in the future and less dependency on gas generation.  
 

At present, it appears that the NEG is the only politically viable option – its performance will largely 
turn on the scheme design and implementation. Until there is regulatory certainty at the federal level, 
initiatives at the state level, such as the VRET and QRET, will continue to promote renewable 
investment and the transition to a low carbon economy. Given the experience with CPM, it is important 
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that state and territory governments continue to pursue technology pull mechanisms to promote 
renewable investment. Although such policies are often motivated by ‘job creation’ rather than 
emissions reduction, they will be crucial in decarbonising the electricity sector until the technology 
costs for renewable and storage projects decline to compete with traditional dispatchable capacity. The 
recently created ESB may also provide an opportunity to ‘reframe’ and de-politicise the energy debate 
within a new forum. For that to occur, the ESB will need to show strong governance and leadership to 
restore public and investor confidence in the NEM.  

 

VI ROLE OF THE PRIVATE SECTOR – ‘SOFT’ LEVERS OF CHANGE  
 
In addition to the ‘hard’ levers of government, the private sector can also play a pivotal role in 
facilitating the transition to a low carbon economy. As explored in Part II of this thesis, recent notions 
of governance promote ‘pluralism’ and the interaction of multiple actors, both public and private. The 
shift away from command and control to decentralised, polycentric models has allowed the private 
sector to player a greater role in the climate change debate and offers ‘soft’ levers of change. There is 
increasing evidence that non-state actors, from non-government organisations to corporations and 
financial institutions, are playing a greater role in shaping energy policy across different sectors and 
restructuring the public-private divide.301 For example, the participation of the private sector in this 
multi-faceted governance arrangement is evidenced by the Non-state Actor Zone for Climate Action 
platform (‘NAZCA’), established by the UNFCCC, which registers the climate change commitments 
of over 12,000 non-state actors worldwide.302 This Part of the thesis briefly examines two recent 
promising developments; firstly, the role of director’s duties in considering and responding to ‘climate 
change risks’ and, secondly, the recent recommendations by the Taskforce on Climate-related Financial 
Disclosures (‘TCFD’) regarding the disclosure of climate-related financial information. Both these 
areas have the potential of reframing how businesses assess climate change risks and how they integrate 
climate change considerations within their decision-making processes and investment decisions.303    
 

                                                           
301See generally Neil Gunningham, ‘Confronting the Challenge of Energy Governance’ (2012) Transnational 
Environmental Law 119-135. See also, Lee Godden et al, ‘Law, Governance and Risk: Deconstructing the Public-
Private Divide in Climate Change Adaptation’, (2012) 36(1) University of New South Wales Law Journal 224 
which considers the restructuring of the public-private divide in the context of climate change adaptation.  
302 NAZCA captures the climate change commitment of companies, cities, subnationals, regions, investors and 
civil society organisation, see Global Climate Action, Global Climate Action (2 December 2017) < 
http://climateaction.unfccc.int/>; As of 2 December 2017, 12,549 non-state actors had made individual climate 
change commitments. Similarly, the Science Based Target Initiative is a global initiative that encourages 
companies to set science-based targets to reduce their GHG emissions; see Science Based Targets, What is a 
Science Based Target? (2 December 2017) < http://sciencebasedtargets.org/what-is-a-science-based-target/>.  
303 Climate change litigation and member’s resolution legal action have played a very important role in the climate 
change debate in Australia.  Although both these topics will not be considered in this thesis, they have been 
considered in-depth by others; see generally Kate Bennett, ‘Australian Climate Change Litigation: Assessing the 
Impact of Carbon Emissions’ (2016) 33 Environmental and Planning Law Journal 538-554; Hari M Osofsky and 
Jacqueline Peel, ‘The Role of Litigation in Multilevel Climate Change Governance: Possibilities for a Lower 
Carbon Future’ (2013) 30 Environmental and Planning Law Journal 303-328; Nicole Rogers, ‘“If You Obey All 
the Rules You Miss All the Fun”: Climate Change Litigation, Climate Change Activism and Lawfulness’ (2015) 
13 New Zealand Journal of Public and International Law 179-199; Brian J Preston, ‘The Influence of Climate 
Change Litigation on Governments and the Private Sector’ (2011) 2 Climate Law 485-513; Jacqueline Peel, ‘The 
Role of Climate Change Litigation in Australia’s Response to Global Warming’ (2007) 24 Environmental and 
Planning Law Journal 90-105; Sarah Barker, ‘Shareholder Climate Activism … But Not as You Know It’ (March 
2015) Australian Energy and Resources Law Bulletin 18-19; Elspeth Owens, ‘Climate Litigation – Where Are 
We Now and Where is it Going Next?’ (October 2014) Australian Environment Review 228-232; Jess Feehely, 
‘Standing Up for Standing Up’ (August 2016) Australian Environment Review 106-110.  



50 
 

 The Future Business Council and Centre of Policy Development recently commissioned a legal 
opinion from Noel Hutley QC to consider ‘the extent to which the law permits or requires Australian 
company directors to respond to “climate change risks”’ (‘Hutley Opinion’).304 Specifically, Hutley 
considered the ‘duty of care and diligence’ imposed on directors under s 180(1) of the Corporations 
Act 2001 (Cth) which provides: 
 

A director or other officer of a corporation must exercise their powers and discharge their duties with the 
degree of care and diligence that a reasonable person would exercise if they: 

 
(a) were a director or officer … in the corporation’s circumstance; and 
(b) occupied the office held by, and had the same responsibilities within the corporation as, the director or 

officer. 
 
The director’s actions are evaluated against the objective ‘reasonable person test’ but taking into 
account the subjective circumstances of the director within the relevant company, including the 
‘circumstances of the particular corporation’.305 Climate change risk was divided in two major 
categories, using the same taxonomy adopted by the TCFD:306 
 
• (Physical risk)  the direct physical risk resulting from climate change, which can include direct 

damage to assets due to changes in climate patterns and indirect impacts from supply chain 
disruption; and  

• (Transitional risk) risks related to the transition to a low carbon economy, which includes financial 
and reputational risks to organisations due to climate change related mitigation and adaption 
requirements. Such risks could also result in asset re-valuation as costs associated with climate 
change become more apparent. 

 
The Hutley Opinion considered that a court may regard climate change risk as ‘foreseeable’ and not 
‘far-fetched or fanciful’307 and thus expose directors to liability for breach of their duty of care and 
diligence to the extent that the impact of such risks are not taken into account when assessing the impact 
on the company.308 Although, it is ultimately for directors to decide as to whether to take into account 
climate change and other environmental risks to the company, any failure to do so may expose the 
director to future litigation. Indeed, by virtue of s 180(2) of the Corporations Act 2001 (Cth), proactive 
directors may rely on information and advice provided by experts, if such decisions are made in good 
faith and considered in the best interests of the company, to protect themselves under the ‘business 
judgment rule’ defence.309 Importantly, the Hutley opinion noted that there is no legal obstacle in taking 
into account climate change risks; moreover, there are existing reporting requirements under both the 
Corporations Act 2001 (Cth) and the ASX Listing Rules to require companies to take into account 
material environmental issues as part of the directors’ report.310 The growing realisation that the failure 

                                                           
304 Noel Hutley SC and Sebastian Hartford-Davis, ‘Climate Change and Directors’ Duties’ (Memorandum of 
Opinion, The Centre for Policy Development and the Future Business Council, 7 October 2016) 1 (‘Hutley 
Opinion’). 
305 ASIC v Maxwell (2006) 59 ACSR 373, 397 (Brereton J). 
306 Task Force on Climate-related Financial Disclosures, Recommendations of the Task Force on Climate-related 
Financial Disclosures (June 2017) 5-6 (‘TCFD Report’). 
307 Citing the foreseeability test as enunciated by Mason J in Council of the Shire of Wyong (1980) 146 CLR 40 
at 47-48.  
308 Hutley Opinion, above n 304, 2-3. 
309 For further consideration of the business judgment rule, see generally, Matthew Hooper, ‘The Business 
Judgment Rule: ASIC v Rich and the Reasonable-Rational Divide’, Bond University – Corporate Governance 
eJournal <http://epublications.bond.edu.au/cgej/22>.  
310 Corporations Act 2001 (Cth) s 299(1)(f); Australian Securities Exchange, Listing Rules (at 7 December 2017) 
r 4.10; See also Australian Securities & Investments Commission, Regulatory Guide 247 - Effective Disclosure 
in an Operating and Financial Review (March 2013) [247.63], which states that the operating and financial review 

http://epublications.bond.edu.au/cgej/22
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to take into account climate change risks may expose directors to future liability will ensure that, at the 
very least, company directors are more inclined to seek further information and advice on climate 
change issues.311 
 

Another important development has been the attempt to standardise the disclosure of climate-
related information by businesses following the G20 Finance Ministers meeting in April 2015, where 
the Financial Stability Board was tasked with establishing TCFD to ‘develop voluntary, consistent 
climate-related financial disclosures that would be useful to investors, lenders and insurance 
underwriters in understanding material risks’.312 The concern of the G20 is ensuring that financial 
markets are not blind-slighted and subjected to asset valuation shocks from the failure of markets to 
effectively price in all material risks, including climate change risks, when making capital allocation 
decisions. As superannuation investors and financiers represent a substantial portion of the capital 
structure, the need for consistency in disclosure and the adoption of risk management strategies is 
considered essential for the smooth transition to a lower-carbon economy.   

 
Models for voluntary disclosure are not new in the climate change debate; indeed various 

investor and environmental groups have in the past advocated for corporate climate-related disclosure 
mechanisms such as the Carbon Disclosure Project (‘CDP’), the Climate Disclosure Standard Board 
(‘CDSB’) and the Global Reporting Initiative (‘GRI’).313 However, the TCFD is intended to provide a 
consistent climate change disclosure framework and risk management models across the G20 
jurisdictions in order to promote transparency and to allow investors to make better informed decisions 
when considering climate-related risks and opportunities. Notwithstanding the ASX Listing Rules and 
ASIC guidance, the environmental, social and governance (‘ESG’) related company data in Australia 
is not consistent across and within sectors.314 This was recently confirmed by a study undertaken by 
CPA Australia, in collaboration with Global Reporting Initiative, which found that Australian 
companies displayed the largest reporting dispersion, when compared to Hong Kong and the United 
Kingdom.315 Some commentators have rightly argued that this disparity in reporting is a consequence 
of the self-regulatory nature of non-financial disclosure, which ultimately hinders investors in making 
fully informed decisions.316 In the absence of standardisation in reporting and disclosure, it remains 

                                                           
in a directors’ report ‘should include a discussion of environmental and other sustainability risks where those risks 
could affect the entity’s achievement of its financial performance’. 
311 Again, the Hutley Opinion has only refocussed the attention of the private sector on the potential exposure to 
liability and the risks of litigation as this topic has been considered by many commentators in the past. 
312 TCFD Report, above n 306, iii. 
313 See Carbon Disclosure Project, CDP – Disclosure, Insight Action (7 December 2017) 
<https://www.cdp.net/en>, which is a not for profit charity that runs a global disclosure system for non-state 
actors. See also Climate Disclosure Standard Board, Climate Disclosure Standard Board (7 December 2017) 
<https://www.cdsb.net/>, an international consortium of business and environmental NGOs which has created a 
reporting framework with an objective of providing ‘investors with decision-useful environmental information 
via the mainstream corporate report’ to enhance the ‘efficient allocation of capital’. See also Global Reporting 
Initiative, Global Reporting Initiatives (7 December 2017) <https://www.globalreporting.org/ 
Pages/default.aspx>, which is an independent international organisation focussed on sustainability reporting with 
a mission to ‘empower decisions that create social, environmental and economic benefits’. There are also investor 
groups that are focusing on the impact of climate change on the financial value of investments; for example, see 
The Investor Group on Climate Change, IGCC – Who are We? (7 December 2017) <https://igcc.org.au/who-are-
we/>, which is a collaboration of Australian and New Zealand investors with total funds under management of 
around $2 trillion.  See generally, Anne Durie and Laura Horn, ‘Sustainability Reporting: The Role of Financial 
Institutions” (2009) 37 Australian Business Law Review 342. 
314 Raisa Blanco, ‘Reconsidering the Self-regulatory Approach to Corporate Social Responsibility’ (2017) 35 
Company and Securities Law Journal 7, 16.  
315 CPA Australia, Sustainability Reporting: Practices, Performance and Potential (2013) 16. 
316 Blanco, above n 314, 19. 
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difficult for investors to benchmark companies and determine whether climate change risks are 
appropriately considered within key decision-making processes.  
  

The core elements of the TCFD recommendations are based on the four thematic areas of 
governance, strategy, risk management, and metrics and targets.317 What differentiates the TCFD 
recommendations from other disclosure models is that it creates both a disclosure and risk management 
framework for identifying, assessing and managing climate-related risks. Notably, TCFD recommends 
that companies undertake ‘scenario analysis’ to assess the implications of risks and opportunities. By 
way of background, scenario analysis is a process whereby a company assesses the potential 
implications for the company under different ‘future states’ (which may, for example, be linked to 
emissions trajectory linked to a 1.5°C, 2°C or 3°C scenario).318  Requiring scenario analysis as part of 
the disclosure obligations would compel companies to integrate climate-related modelling within their 
strategic and financial planning processes and, at the same, provide investors with great transparency 
of the climate-related risks facing the organisation. Developments in both disclosure and risk 
management models, as recommended by TCFD, will hopefully promote greater consistency of 
information reporting and more accurate benchmarking of companies in relation to climate-related risk 
to facilitate more efficient capital allocation decisions. It will be interesting to see whether these 
developments will be broadly embraced by the private sector and to gauge their effect on investment 
decisions by companies. 

   
The insurance industry has been at the forefront of climate change risks due to the physical 

risks of climate change and the need to assess risks such as extreme weather events.319 As such, 
insurance companies have embraced forward-looking scenario models to assess physical risks and 
manage their own liability risks.320 A failure to consider different future ‘states of the world’ has the 
potential to expose insurance companies to substantial liabilities. Similarly, the superannuation industry 
is evolving to take into account ESG factors as part of their investment decisions. Although an 
investment manager owes fiduciary duties to act in the best interests of its beneficiaries,321 the 
Australian Prudential Regulation Authority (‘APRA’) has stated that a superannuation fund ‘may take 
additional factors into account where there is no conflict with the requirements in the SIS Act’, where 
such additional factors include ESG considerations.322 Although the superannuation industry justifiably 
has a strong focus on risk-return objectives, there is a growing shift for investment managers to consider 
climate change risks on the basis that a prudent professional investor would take such risks into account 
when making long-term investment decisions.323 This is re-emphasised by a recent study conducted by 
Mercer which revealed material impacts on asset class levels based on different climate change 
scenarios.324 

                                                           
317 TCFD Report, above n 306, iv-v. See also Table A4.3 of the report for a high level comparative overview of 
the disclosure frameworks established by the CDB, GRI and CDSB. 
318 Ibid 25-30. 
319 See especially speech by the Governor of the Bank of England, Mark Carney, ‘Resolving the Climate Paradox’ 
(Speech delivered at the Arthur Burns Memorial Lecture, Berlin, 22 September 2016) 
<http://www.bankofengland.co.uk/publications/Pages/speeches/2016/923.aspx>. 
320 Ibid 3. By way of example, Lloyd’s of London is stated to explicitly incorporate climate change considerations 
in its business plans and underwriting models.   
321 Superannuation Industry (Supervision) Act 1993 (Cth) s 52(2)(c) (‘SIS Act’). 
322 Australian Prudential Regulation Authority, Prudential Practice Guide – SPG 530 – Investment Governance, 
(November 2013) [34]. 
323 For further consideration of the potential liability of superannuation trustees who fail to take climate change 
risks into account when making investment decisions, see Pam McAlister, ‘Are you Exposed? Examining the 
Potential Liability of Superannuation Trustee Directors for Failure to Take Account of Climate Change Risk’ 
(October 2015) Australian Banking and Finance Law Bulletin 197. 
324 See Mercer, Investing in a Time of Climate Change (2015) 11. 
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   In addition to insurers and institutional investors, the banking industry plays a very important 
role in the climate change debate as the capital allocator to the various sectors of the economy. From a 
strict ‘credit risk’ perspective, financiers are exposed to climate change risks through their indirect 
exposure to corporate clients that are directly vulnerable to the consequences of climate change (such 
as real estate, agriculture and tourism) and other corporate organisations that will be competitively 
affected as the price on carbon is gradually integrated into the economy (these include intensive GHG-
emitting industries such as oil & gas and coal sectors).325 The integration of climate change 
considerations in the credit evaluation is a function of the long-term investment horizons, typically up 
to 30 years, that financiers are required to consider when making their investment decisions. Beyond 
the credit risk perspective, financiers also are acutely aware of the ‘reputational’ risk and the social 
licence dimension of their banking practices. As such, the sector is developing overarching 
environmental commitments to guide investment decisions.326 In the context of corporate and project 
finance, international voluntary codes, such as the Equator Principles, have been developed to provide 
guiding principles for ‘determining, assessing and managing environmental and social risk’ associated 
with lending activity and to provide a ‘minimum standard for due diligence to support responsible risk 
decision-making’.327 The Equator Principles comprise of ten principles that seek to categorise the risks 
of a project by evaluating the environmental and social impacts. The principles apply to all new project 
financings where the total project cost is greater than US$10 million and also to certain corporate 
financings.328 Collectively, the Equator Principles covers approximately 70% of the world’s project 
finance transactions in emerging countries and all project finance transactions in Australia.329 In 
addition to such voluntary codes, financiers are increasingly adopting their own climate change 
commitments given the importance of the transition to a low carbon economy. For example, National 
Australia Bank Limited has led the domestic banking market by committing to provide $55 billion in 
environmental financing and to source 50% of its electricity needs from renewable projects by 2025.330 
These commitments reflect the greater focus by financiers on climate change issues and, importantly, 
an increasing bias towards investing across sectors that support low carbon opportunities.  

These developments in the superannuation, insurance and finance sectors are very encouraging 
for the climate change debate.  As these sectors are instrumental in the allocation of capital, the decisions 
made by them will play a significant role in the decarbonisation of the Australian economy.  In line 
with the ‘bottom up’ polycentric models, the self-regulatory actions of these companies will influence 
the development of other sectors in the economy, based on a dual objective of achieving commercial 
                                                           
325 See Meagan Bowman, ‘The Role of the Banking Industry in Facilitating Climate Change Mitigation and the 
Transition to the Low-Carbon Global Economy’ (2010) 27 Environmental and Planning Law Journal 448, 452-
454. 
326 Blanco, above n 314, 10.  
327 Equator Principles, About the Equator Principles (7 December 2017) <http://www.equator-principles 
.com/index.php/about-ep>. See also Bowman, above n 325, 457 for a review of other voluntary codes such as the 
Climate Principles (worldwide) and the Carbon Principles (in the US) that similarly provide guiding principles 
for financiers. See further, Durie and Horn, above n 313, 351. 
328 Equator Principles, Equator Principles III – A Financial Industry Benchmark for Determining, Assessing and 
Managing Environmental and Social Risks in Projects (June 2013) 3. 
329 All of the Australian domestic banks are signatories to the Equator Principles; see Equator Principles, Members 
and Reporting (7 December 2017) <http://www.equator-principles.com/index.php/members-and-reporting>.  
330 National Australia Bank Limited, Sustainability Report Dig Deeper (2017) 12. Indeed NAB will be 
participating in the UNEP’s pilot project to test the recommendations of the TCFD. See also Commonwealth Bank 
of Australia, ‘Reaffirming our Commitment to Addressing Climate Change’ (Media Release, 14 August 2017) 
<https://www.commbank.com.au/guidance/newsroom/our-climate-commitment-201708.html> who has 
committed to financing $15 billion of low carbon projects by 2025; ANZ, Corporate Sustainability – Climate 
Change Statement (17 December 2017) <http://www.anz.com/about-us/corporate-sustainability/governance-
risk/climate-change/> who has committed to financing $10 billion by 2020; Westpac, ‘Westpac Launches Updated 
Climate Change Action Plan’ (Media Release, 28 April 2017) <https://www.westpac.com.au/about-
westpac/media/media-releases/2017/28-april/> who has committed to financing $10 billion by 2020 and $25 
billion by 2030. 
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outcomes and promoting sustainable development. This ‘kaleidoscope’ multifaceted approach to 
climate change, may not be the most efficient, but it reflects how the different actors can collectively 
take incremental steps towards achieving the objective of a low carbon economy and ultimately net zero 
emissions. For these advances to maintain momentum, it is important for climate-related disclosure to 
be standardised to allow investors to make better informed investment decisions, to facilitate more 
accurate benchmarking of companies and to identify how climate change risks are being mitigated and 
addressed. Greater transparency and more accurate reporting is essential to continue this progress. 
Indeed, if the TCFD’s recommendations gain traction with companies, the ‘hard’ levers of government 
may be used to further legislate such disclosure requirements under the Corporations Act 2001 (Cth) or 
codify them through the ASX Listing Rules and ASIC guidance. In summary, although the role of 
governments in establishing the regulatory framework cannot be underestimated, it is clear that the 
private sector can also make a significant contribution to, and influence the success of climate change 
efforts. 

 
VII CONCLUSION  

As outlined above, there are numerous regulatory mechanisms that can be adopted to promote clean 
energy investment and to assist Australia to achieve its current and future NDCs under the Paris 
Agreement. As the CPM experience in Australia has demonstrated, for any regulatory mechanism to 
ultimately succeed and be long-lasting, it is essential that it has broad political support and it can gain 
the trust of a diverse base of actors. On the international scene, the Paris Agreement was a substantial 
achievement by presenting an alternative ‘bottom up’ decentralised approach to climate change 
mitigation. That said, there remains a global ‘emissions gap’ that will need to be bridged under future 
NDCs if the objective of holding global temperature to below 2°C is to be achieved. On the domestic 
scene, any future policy and legal regulatory regime will need to be appropriately adaptive and 
sufficiently robust to deal with future increases in emissions reduction, changes in electricity demand 
and potentially higher gas prices. Specifically, if Australia’s international obligations are to be satisfied, 
in part, through the decarbonisation of the electricity sector, it is important that there is an overarching 
national energy and climate change regulatory framework to guide the decarbonisation pathway. Given 
the partisanship at the federal level, the importance of strong leadership and governance of the newly 
created Energy Security Board is even further heightened. If an overarching framework is to be 
achieved, the Energy Security Board and the various non-state actors will need to reframe and de-
politicise the energy debate to restore public and investor confidence in the NEM.  

The ‘trilemma’ of energy policy, which involves the balancing of security & reliability, 
emissions reduction and affordability, has for too long been fixated on measures of ‘cost effectiveness’ 
and economic efficiency. This economic philosophy can be traced back to the Hilmer Review – a 
precursor to the deregulation of the energy market and the creation of the NEM – which viewed any 
non-economic objectives as a hindrance to the efficient allocation of resources. Although the cost of 
abatement, resource cost and consumer impact are important considerations, the adoption of a 
regulatory regime that ‘brings together’ the various stakeholders would now appear more relevant. A 
regime that has bipartisan support at the federal level and the political approval of the states and 
territories is likely to provide superior outcomes notwithstanding other mechanisms being more 
economically efficient. Indeed, such a polycentric approach to climate change, involving actors across 
the different layers of government is likely to be more successful in driving clean energy investment to 
meet Australia’s international climate change commitments.  

There have been multiple reviews of energy and climate change policy commissioned by the 
government over the last two years, including the AEMC Review, the CCA Review 2016, the CCA Policy 
Options Paper, the Joint Report and, finally, the Finkel Review. Each review has made 
recommendations regarding the regulatory mechanism that Australia should adopt. Before turning to 
their recommendations, it is worth reflecting on the existing renewable policies. As discussed above, 
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the RET Scheme’s success in promoting renewable generation can be attributed to investor confidence 
in the longevity of the scheme, despite the various shortcomings associated with the scheme itself. 
Indeed, as outlined in Part IV, the level of private-sector investment in large-scale clean energy 
generation declined dramatically during the Warburton Review where that regulatory certainty was 
questioned. The substantial investment in renewable projects that followed the bipartisan agreement on 
the RET reflects the importance placed on regulatory certainty – this is essential given the long-term 
nature of such investment decisions. The success of the RET Scheme can be contrasted to the ERF, 
whose lack of enforceability and limited support amongst key actors has rendered it ineffectual in 
playing a meaningful role in emission reduction and satisfying Australia’s international legal 
obligations.   

As analysed in Part V, from an economic perspective, when comparing the different 
mechanisms of an emissions intensity scheme (‘EIS’), the Clean Energy Target, direct regulation and 
the National Energy Guarantee, the EIS is the preferred mechanism. The modelling has shown that an 
EIS can achieve the lowest wholesale electricity prices, the lowest resource costs and the lowest cost of 
abatement to achieve Australia’s emissions reduction target under the Paris Agreement. Moreover, the 
EIS is scalable when Australia strengthens its NDCs and it is adaptable to different energy demand 
forecasts and higher gas prices. Indeed, the EIS should have been considered as an alternative to the 
broad-based CPM as part of the original 2008 Garnaut Review to galvanise greater public support due 
to the substantially lower wholesale electricity prices and the absence of a transfer to government. 
Despite being the most cost-effective regulatory framework, the EIS is unlikely to receive bipartisan 
support in the near term. Perhaps this outcome may have been different if a more polycentric approach 
was adopted in its promotion and introduction. Unfortunately, the Coalition Government successfully 
‘reframed’ the EIS as another form of carbon tax and green subsidy. Based on the ‘going together’ 
strategy of Osofsky and Peel, a greater alignment amongst non-governmental actors may have been 
able to frame this debate around ‘job creation’ and economic prosperity.  

Realising the importance of the politics over the economics, the Finkel Review recommended 
the Clean Energy Target over the EIS. In doing so, it acknowledged the importance of ‘broad based 
support’ for the success of a regulatory mechanism. In addition, the Finkel Review proposed using the 
existing legal framework of the RET Scheme for the purposes of the Clean Energy Target to overcome 
the inherent difficulties of designing and implementing a new legal framework. This again reflects the 
astuteness of the Finkel Review which attempted to foster broad support for the Clean Energy Target in 
light of the bipartisanship associated with the RET. Despite these strategies, the rejection of the Clean 
Energy Target by the Coalition Government reflects the inertia that still exists in achieving progress on 
energy and climate change at the federal level between the major political parties and within the 
Government itself. To overcome this policy gridlock, the Energy Minister’s request for advice from the 
Energy Security Board reflects a ‘going around’ strategy aimed at shifting the debate to a different 
forum. The National Energy Guarantee is welcome progress on policy and a substantive reframing of 
the issue – as to whether it delivers on emissions reduction and new renewable energy investment still 
remains to be seen as there is very little detail on its design. In the author’s assessment, the regulatory 
framework that has multi-layered support from the different layers of government is likely to provide 
the best outcome for emissions reduction and the promotion of clean energy investment. Without over-
emphasising the point, the importance of regulatory certainty in fostering investor confidence – in 
particular, the knowledge that the framework will survive multiple electoral cycles – and public support 
stands above all other criteria. 

While the policy and legal framework at the federal level remains uncertain, the states and 
territories have undertaken their own renewable energy initiatives and announced jurisdictional level 
renewable energy targets – in particular, the initiatives of the ACT, Victorian and Queensland 
governments already have and will continue to contribute to the decarbonisation of the NEM by 
encouraging new investment. With the focus on job creation and local investment rather than emissions 
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reduction, these initiatives have strategically reframed the debate on energy and climate change to 
economic prosperity and local empowerment. Indeed, aside from the RET Scheme, much of the new 
investment required to transition the electricity sector to a lower carbon intensity is likely to be 
supported by the various state government initiatives. With the declining cost of the technology of 
renewable generation, it is very possible that renewable generation with ‘dispatchable’ optionality in 
the form of energy storage will become the most cost effective form of energy investment within the 
decade.331 In the interim, the various state programs will provide the necessary support for new 
investment and the decarbonisation of the electricity sector.  

The Finkel Review’s recommendation to provide at least 3 years’ notice for the retirement of 
aging thermal generators is an important development. This policy should provide further visibility to 
investors of the capacity that will be withdrawn and to allow the orderly and sequenced transition of 
retiring thermal generation. Further ‘top down’ regulation in the form of mandatory provisioning for 
the remediation costs associated with thermal generation would, if adopted, ensure that resource costs 
are appropriately borne by the respective owners of such facilities and not socialised across the NEM. 
Consistent with the regulatory design principles articulated by Gunningham and Sinclair,332 these direct 
regulation policies can effectively complement the market based mechanism that is ultimately adopted 
at the federal level and the state and territory-based mechanisms currently in place.  

In addition to the ‘hard’ levers of the state, the private sector also has a very important role in 
the climate change debate. The shift away from command and control regulation over the preceding 
decades has been the catalyst for allowing the private sector to play a greater role in facilitating the 
transition to a lower carbon economy. Two promising developments in the areas of directors’ duties in 
assessing climate change risks and the disclosure of climate-related financial information may be 
transformative in the way businesses integrate climate change considerations within their investment 
decisions. More recently, the Hutley Opinion has refocused the attention of the private sector on the 
potential liability that may arise from failing to appropriately take into account climate change and other 
environmental risks. In the area of climate-related disclosure, the TCFD’s climate change disclosure 
framework and risk management models may present the impetus to standardise company reporting 
and disclosure across financial markets. If the TCFD recommendations are broadly adopted by 
companies, these will undoubtedly accelerate the transition towards decarbonisation as investors will 
have greater visibility of climate-related risks to facilitate more efficient capital allocation decisions. 
Interestingly, as examined in Part VI, the superannuation, financial and insurance sectors are 
increasingly integrating climate-related risk management strategies within key decision-making 
processes. This is a very important development given the importance of these sectors in influencing 
the allocation of capital across the Australian economy. However, for climate change risks to be more 
broadly factored into key investment decisions of companies, it is important that the disclosure of 
climate-related information is standardised to allow investors to benchmark companies and make better 
informed decisions. The above developments reflect the ‘soft’ levers of the private sector that can also 
contribute to the success of climate change regulation. Indeed, a ‘polycentric’, multifaceted approach 
to climate change, involving the ‘diverse actions [of multiple actors] at multiple scales’ from both the 
public and private spheres,333 is essential to deal with the complexities of the issue and achieve the 
objective of emissions reduction and the promotion of clean energy investment. 

  

                                                           
331 Renewable generation has already become ‘subsidy’ free in various jurisdictions; for example, see Ian Clover, 
‘UK Opens First Subsidy-Free Solar Farm, Complete with Storage’ RenewEconomy (online), 27 September 2017 
< http://reneweconomy.com.au/uk-opens-first-subsidy-free-solar-farm-complete-with-storage-74545/>.   
332 Gunningham and Sinclair, ‘Smart Regulation’, above n 27, 133-135. 
333 Ostrom, above n 49, 35. 
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