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This article examines the legal basis for the restrictions on the daily
lives of citizens and business activities in Japan in light of the spread
of COVID-19 from the perspective of administrative law. Japanese
citizens were restricted from going out and some businesses were
asked to cease activities during the period under the declaration
of a state of emergency from 7 May to 25 May 2020. The restrictions
in Japan were based on the Act on Special Measures for Pandemic
Influenza and New Infectious Diseases Preparedness and Response
which was enacted in 2012 after Japan’s experience with the novel
influenza (A/H1N1) pandemic in 2009. The article examines the
mechanisms set out in the Act which are available to governments in
Japan to implement pandemic responses. The article argues that the
four main measures for restrictions known as requests and instructions are characterized by their non-obligatory or
non-compulsive nature. The article argues that these characteristics reflect long-standing approaches in Japanese
administrative jurisprudence that are embedded in the Act and thus Japan’s COVID-19 response measures.

Introduction: Japanese Responses to COVID-19
On 7 April 2020, the Government of Japan declared a state of emergency in light of the spread of COVID-19. Japan had
already reported 3906 COVID-19 cases and 80 deaths from the virus when the Government took various measures
under the declaration, including measures designed to restrict citizens from going out and regulate the activities of
businesses.1 The state of emergency was lifted for all of Japan on 25 May 2020 after the number of reported cases
per day fell below 50.2 This article examines the legal basis for the restrictions on the daily lives of citizens and
business activities in Japan during this period from the perspective of administrative law.3 It highlights aspects of
the Response Act framework that enabled the Government of Japan and prefectural governors to respond to the
COVID-19 pandemic and analyses the gaps in administrative law which may have hindered the efficient functioning
of pandemic responses, including the lack of legal obligations and measures to compel individuals and businesses
to follow requests and instructions under the legislative framework.
The article is divided into two sections. First, the article examines the restrictions set out in the ‘Act on Special
Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response’ (Law No 31, 2012) [
新型インフルエンザ等特別措置法, Shingata infuruenza tou tokubetsu sochihō] (‘Response Act’). The Response
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Act forms the basis for Japan’s response to COVID-19 and was initially enacted after Japan’s experience with the
novel influenza (A/H1N1) pandemic in 2009.4 Secondly, the article analyses Japan’s response which is characterized
by its non-obligatory or non-compulsive nature. The article argues that these characteristics reflect long-standing
approaches in Japanese administrative jurisprudence that are embedded in the Response Act and thus Japan’s
COVID-19 response measures.

The Regulatory Framework in Japan: Overview of the Response Act and Measures
The Response Act was amended in March 2020 to cover COVID-19 infections. Article 1(2) of the Supplementary
Provisions of the Response Act provides that COVID-19 infection shall be regarded as a ‘Pandemic Influenza Infection’
for the purposes of the Response Act or any order under the Response Act. The provisions cited in this article are
from the Response Act unless otherwise stated.

Establishment of ‘GRH’ and its Formulation of ‘the Basic Action Policy’
Under the Response Act, when an outbreak of an infectious disease to which the Response Act applies is reported
by the Minister of Health, Labour and Welfare, the Prime Minister shall establish within the Cabinet a group named
the ‘pandemic influenza and new infectious diseases response headquarters’ [新型インフルエンザ等対策本部,
Shingata infuluenza tou taisaku honbu] also known as the ‘government response headquarters’ [政府対策本部,
Seifu Taisaku honbu] (Article 15) ( ‘GRH’). The Head of GRH is the Prime Minister (Article 16(1)). All Ministers of State
are members of GRH (Article 16(6)). The GRH for the COVID-19 response was established on 26 March 2020 and tilted
the ‘COVID-19 infections response headquarters’ [新型コロナウイルス感染症対策本部, Shingata korona uirusu
kansenshō taisaku honbu]. Regional governments play an important role in the implementation of the measures
under the Response Act. Japan is divided into 47 administrative regions under the Todōfuken [都道府県] system:
43 ‘Ken’ [県], 2 ‘Fu’ [府] – Osaka and Kyoto, one ‘Dō’ [道] – Hokkaidō and one ‘To’ [都] – Tokyo.5 When a GRH is
established, the Response Act requires each prefectural governor to establish a ‘Prefectural response headquarters’
‘PRH’) [都道府県対策本部, Todōfuken taisaku honbu] in each prefecture. The head of each PRH is the relevant
Prefecture’s governor (Article 22). For example, in Tokyo, which is one of the prefectures, the ‘Tokyo Metropolitan
COVID-19 infections response headquarters’ [東京都新型コロナウイルス感染症対策本部, Tokyo-to Shingata
korona uirusu kansenshō taisaku honbu] was established as a PRH on 26 March 2020, the same day that the national
GRH was established.
Article 18(1) requires the GRH to set the ‘Basic Action Policy’ [基本的対処方針, Kihonteki taisho hōshin] for pandemic
influenza based on a ‘National Action Plan’ [政府行動計画, Seifu kōdō keikaku].6 According to the Response Act, the
Basic Action Policy sets out the facts concerning an outbreak of pandemic influenza infection, the general policy
on the response to the pandemic influenza infection, and important matters concerning the implementation of
measures in relation to the pandemic influenza infection (Article 18(2)). Accordingly, the Basic Action Policy plays an
important overarching role in the implementation of measures by the prefectures. After the first version was issued
on 28 March 2020, the Basic Action Policy was amended when a state of emergency was declared on 7 April 2020,
and then modified several times in response to changing circumstances, such as the necessity for changing the
designated area subject to the declaration of a state of emergency.7

Declaration of a State of emergency [緊急事態宣言, Kinkyū jitai sengen]
Measures in the Response Act are implemented under ‘a declaration of a state of emergency’. Article 32(1) provides
that the head of GRH (that is, the Prime Minister) shall make a declaration of a state of emergency for pandemic
influenza if the head of GRH finds that the requirements specified by the act and the Cabinet Order under the
Response Act are satisfied. The declaration of a state of emergency designates the area in which any emergency
measures should be implemented. The prefectures in the relevant area become ‘designated prefectures’ 「特定都
(
道府県」, Tokutei todōfuken) (Article 38), and the head of the PRH (that is, the governor) has the legal authority to set
measures for each prefecture under the overall authority of the declaration of a state of emergency.
4
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The Prime Minister, as the head of GRH, declared a state of emergency in respect of COVID-19 on 7 April 2020.
Although the period was initially scheduled to end on 6 May 2020, the period for the emergency was extended. The
state of emergency was lifted for some prefectures earlier than others, and finally lifted for all prefectures on 25 May
2020.8 The designated area included, at first, Tokyo, Osaka and another five prefectures.9 On 16 April 2020, the area
was enlarged to all 47 prefectures. As case numbers subsided, the area was reduced to eight prefectures on 14 May
202010 and to five prefectures on 21 May2020.11 The Prime Minister declared an end to the state of emergency based
on Article 32(5) of the Response Act on 25 May 2020.12
There are four main regulatory measures under the Response Act which may be used by prefectures under the
Response Act.
First, the PRH may issue a ‘request’ [要請, Yōsei] for cooperation in accordance with Article 24(9) (‘Article 24(9)
request’). These requests involve the governor, as the head of PRH, requesting public and private bodies and
individuals to provide necessary cooperation for the implementation of measures in relation to a pandemic
influenza.13 Article 24(9) is not a special measure available only under the declaration of a state of emergency. A
governor may make an Article 24(9) request even if no declaration of a state of emergency has been made. An article
24(9) request does not impose a legal obligation on public and private bodies to comply.
Secondly, the PRH may issue a request [要請, Yōsei] in accordance with Article 45(1) of the Response Act (‘Article
45(1) request’). An Article 45(1) request is made by a governor, as the head of PRH, for residents not to leave home
except in cases where it is necessary to maintain their lives such as going shopping to buy food or to provide any
other cooperation necessary for the prevention of infection.14 An article 45(1) request may be made to residents in a
designated prefecture by a governor of the designated prefecture only under the declaration of a state of emergency.
An article 45(1) request asks residents to voluntarily comply and does not impose a legal obligation.
Thirdly, the PRH may issue a request in accordance with Article 45(2) (‘Article 45(2) request’). An Article 45(2) request
is made by a governor, as the head of PRH, to persons who manage the types of facilities specified by the applicable
Cabinet Order as facilities where a large number of people gather and persons who hold events using the facilities
( ‘facility managers’) to take measures such as suspending the use of the facilities.15 There are a number of types of
facilities specified in the Cabinet Order (Article 11(1) of the Order for Enforcement of the Act on Special Measures for
Pandemic Influenza and New Infectious Diseases Preparedness and Response Act). These types of Cabinet Orders
are made under Article 45(2) of the Response Act. The facilities under the Cabinet Order included ‘schools (Article
11(1)1), nursery schools or the similar social welfare facilities ((Article 11(1)2)), universities or similar educational
facilities (Article 11(1)3), theatres (Article 11(1)4, halls (Article 11(1)5), exhibition halls (Article 11(1)6, retail stores
(except the sale of daily necessities) (Article 11(1)7), hotels (Article 11(1)8), sports facilities or amusement places
(Article 11(1)9), museums (Article 11(1)10), entertainment facilities (Article 11(1)11), service businesses (Article
11(1)12), study support facilities (Article 11(1)13). A facility which falls into one of the items in Article 11(1)1-13 of
the Order only becomes a specified facility under the Cabinet Order if the facility has a floor area of 1000 square
meters or more. However, Article 11(1)14 of the Order provides that the Minister of Health, Labour and Welfare may,
by means of a public notice, remove the limitation about a floor area for some categories of facilities. On 7 April
2020, the Minister removed the limitation on theatres, halls, exhibit halls, sports facilities, amusement places and
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edition (14 May, 21 May, and 25 May) of the Basic Action Policy.
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Saitama, Chiba, Tokyo, Kanagawa, Osaka, Hyogo, Fukuoka.

10 Hokkaidō, Saitama, Chiba, Tokyo, Kanagawa, Kyoto, Osaka, Hyogo.
11 Hokkaidō, Saitama, Chiba, Tokyo, Kanagawa.
12 Regarding the circumstances under a state of emergency, see Seifu taisaku honbu, 2020.
13 Article 24(9) provides ‘When the head of prefectural response headquarters deems it necessary for the purpose of implementing
measures for pandemic influenza appropriately and promptly in each prefectural area, the head may request public and private bodies
and individuals to provide the necessary cooperation on the implementation of measures in relation to pandemic influenza in the area’.
14 Article 45(1) provides ‘When the governor of the designated prefecture deems it necessary for preventing the spread of a pandemic
influenza infection, protecting the lives and health of the public, and avoiding the disruption for national life and economy under the state
of emergency pandemic influenza, that governor may request the residents in the designated prefecture not to leave their residences or
other equivalent places except in cases where it is necessary to maintain their lives, or to provide any other cooperation necessary for the
prevention of infection,…’.
15 Article 45(2) provides ‘When the governor of designated prefecture deems it necessary for preventing the spread of a pandemic influenza
infection, protecting the lives and health of the public, and avoiding the disruption for national life and economy under the state of
emergency pandemic influenza, that governor may request persons who manage, schools, social welfare facilities…, or any other types
of facilities specified by the Cabinet Order as facilities where a large number of people gather and persons who hold events using the
facilities (“facility managers” in the next section) to restrict, suspend the use of the facilities, the holding of events, or to take any other
measure specified by the Cabinet Order’.
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entertainment facilities by way of public notice.16 An article 45(2) request may be made to facility managers in a
designated prefecture by a governor of a designated prefecture under the declaration of a state of emergency. Once
an Article 45(2) request is issued by a governor of a designated prefecture, he or she shall make the fact that he or
she issued the request public (Article 45(4)). An article 45(2) request asks facility managers to voluntarily comply and
does not impose a legal obligation.
Finally, if facility managers refuse to comply with an Article 45(2) request without justifiable grounds, then a governor
of a designated prefecture may issue an ‘instruction’ [指示 Shiji) that facility managers take measures concerning
the request under Article 45(3) (‘Article 45(3) instruction’).17 Unlike the other three measures which may be taken
under Article 24(9), Article 45(1) or Article 45(2), an Article 45(3) instruction imposes an obligation to comply on
facility managers. Once an Article 45(3) instruction is issued by a governor of a designated prefecture, he or she shall
make the fact that the governor issued the instruction public (Article 45(4)).
The legal effect of restricting businesses under an Article 24(9) request and an Article 45(2) request may be similar,
but there are some important distinctions. An Article 45(2) request may only be issued during the period when
a declaration of a state of emergency has been made, while an Article 24(9) request may be issued whether the
prefecture is under a declaration of a state of emergency or not. The other key difference between an Article 24(9)
request and an Article 45(2) request, both of which could be used to regulate the business activities of facility
managers, is found in the text of the provisions.
Article 24(9) states:
When the head of prefectural response headquarters deems it necessary for the purpose of implementing
measures for pandemic influenza appropriately and promptly in each prefectural area, the head may request
public and private bodies and individuals to provide the necessary cooperation on the implementation of
measures in relation to pandemic influenza in the area (emphasis added).
Article 45(2) states:
When the governor of designated prefecture deems it necessary for preventing the spread of a pandemic
influenza infection, protecting the lives and health of the public, and avoiding the disruption for national life
and economy under the state of emergency pandemic influenza, that governor may request persons who
manage, schools, social welfare facilities…, or any other types of facilities specified by the Cabinet Order as
facilities where a large number of people gather and persons who hold events using the facilities (‘facility
managers’ in the next section) to restrict, suspend the use of the facilities, the holding of events, or to take any
other measure specified by the Cabinet Order’ (emphasis added).
An Article 45(2) request may be made when the head of PRH deems it necessary for the purpose of preventing the
spread of pandemic influenza for protecting the lives and health of the public and avoiding the disruption for the
national life and economy. This requirement is more stringent than the criteria for an Article 24(9) request, which
is when the head of PRH deems it necessary for the purpose of implementing measures for pandemic influenza
appropriately and promptly. Furthermore, an Article 45(2) request may be made only to facility managers of the
types of facilities specified by the Cabinet Order. Once an Article 45(2) request is issued, Article 45(4) requires that the
information relating to the request shall be publicized. Another difference between these requests is that a refusal
to comply with an Article 45(2) request could lead to an Article 45(3) instruction, because non-compliance with an
Article 45(2) request is one of the requirements for issuing an Article 45(3) request (see Article 45(3)).
Initially, there was some potential confusion about how Article 24(9) and Article 45(2) requests interact despite
these textual differences because the content and effect of these two requests are similar: requesting businesses to
restrict their activities. The Response Act does not provide detailed guidance on how each type of request should
be used. The Government of Japan published its interpretation of the relationship between an Article 24(9) request
and an Article 45(2) request in the Basic Action Policy and two documents for guidance addressed to governors in
April 2020.18 The GRH provided for the use of the provisions in the revised Basic Action Policy. According to the Basic
Action Policy (7 April 2020 edition), a governor may issue an Article 24(9) as a first step. If a facility manager does
not comply with an Article 24(9) request without justifiable grounds, the governor may issue an Article 45(2) request
16 The public notice of the Department of Health, Labour, and Welfare [厚生労働省告示, Kōsei rōdō shō kokuji] (No 175 of 2020).
17 Article 45(3) provides ‘When the facility managers will not comply with the request under the preceding paragraph without justifiable
grounds, the governor of designated prefecture may instruct the facility managers to take the measures pertaining to the request only
when the governor deems it necessary for preventing the spread of a pandemic influenza infection, protecting the lives and health of the
public, and avoiding the disruption for national life and economy’.
18 The Basic Action Policy (7 April edition), Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020a and Naikaku
kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020b.
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against the facility manager as a second step.19 This view in the Basic Action Policy indicates the Government’s
intention that an Article 24(9) request should precede an Article 45(2) request.20 The two guidance documents
addressed to governors were published by the Cabinet Secretariat in charge of affairs under the Response Act and
provide a further interpretation of the relationship between an Article 24(9) request and an Article 45(2) request.
The document published on 10 April 2020 states that an Article 24(9) request should precede an Article 45(2) request
which is consistent with the view presented in the Basic Action Policy.21 The second document published on 23 April
2020 indicates the Government’s interpretation that an Article 45(2) request and an Article 45(3) instruction are to
be issued to facility managers individually, whereas an Article 24(9) request is to be issued for each type of facility.22
Furthermore, unlike Article 45(2), Article 24(9) does not limit the types of facilities subject to the request, at least in
the provisions. However, the document published on 10 April 2020 expresses the interpretation of the Government
that the types of facilities covered by an Article 24(9) request should be the same as the types of facilities covered
by an Article 45(2) request.23 Therefore, an Article 24(9) request may not be used for facilities not covered by Article
45(2) and the Cabinet Order, such as facilities of 1000 square meters or less, or restaurants, either. For facilities not
covered by Article 24(9) requests and 45(2) requests, each prefecture, if necessary, may request voluntary measures
without those measures being based on the Response Act.24 This type of informal request is outside of the Response
Act, but may be categorized as another measure for restricting businesses.
A governor has the legal authority to implement each of these four measures in light of the situation in each
prefecture.25 After the declaration of a state of emergency, for example, the Governor of the Tokyo Metropolitan
Government issued an Article 45(1) request to residents to stay home and an Article 24(9) request to facility managers
of some types of facilities specified by the Cabinet Order to suspend their businesses. Those facilities included
entertainment facilities, universities or similar educational facilities, study support facilities, sports facilities or
amusement places, theatres, halls, exhibit halls, museums, retail stores (except the sale of daily necessities), service
businesses and schools (educational facilities, study support facilities, museums, retail stores and service businesses
limited to those whose floor areas are 1000 square meters or more).26 The Governor also requested some types of
facility managers not covered by the Cabinet Order to cooperate in the appropriate response to prevent infection,
such as avoidance of the three Cs (closed spaces, crowded places, close-contact settings) without reference to the
Response Act. These facilities included medical facilities, retail stores for daily necessities, facilities for serving food,
housing facilities, transportation, factories, financial institutions and public offices.27 According to a report published
by the GRH on the implementation of the measures under the declaration of a state of emergency, an Article 24(9)
request (cooperation to restrict the use of facilities) was issued in 45 prefectures; only the Governors of Okayama
prefecture and Tokushima prefecture did not make such requests.28 Further, an Article 45(1) request was issued in all
prefectures, and an Article 45(2) request was issued in 21 prefectures. These Article 45(2) requests were all related to
pachinko parlours except for a request made in Shimane prefecture in relation to one internet cafe.29 An Article 45(3)
instruction was issued in five prefectures (Hyogo, Kanagawa, Chiba, Niigata, and Fukuoka).30

19 See the Basic Action Policy (7 April edition): 11.
20 See the Basic Action Policy (7 April edition): 11.
21 See Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020a.
22 See Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020b.
23 See Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020a.
24 For facility managers other than those specified by the Cabinet Order, the Government of Japan informed governors of prefectures that
they might request them to take general infection prevention measures, maintain contact information of the facilities, and shorten their
business hours outside the Response Act, therefore they should actively work to prevent the spread of infection. See, Naikaku kanbō
shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020a. As will be discussed below, requests which are not legally binding
have been described as ‘administrative guidance’ and do not necessarily have a specific legal foundation in a statute. Therefore, governors
should be able to issue such a request outside the Response Act without restriction in theory. Nevertheless, guidance published by the
Government of Japan restricts the content of the requests that the Governor may issue. Otherwise the issuance of informal requests is
likely to diminish the role of formal requests issued based on the legal restrictions under the Response Act.
25 For the status of implementation in each of the prefectures, see Seifu taisaku honbu, 2020: 2-4.
26 See Tokyo-to, 2020a.
27 See Tokyo-to, 2020a.
28 See Seifu taisaku honbu, 2020: 2-4.
29 See Mainichi Shimbun, 2020. A Pachinko parlour, which is a place where customers can play pinballs or slot machines, is categorised as
‘amusement places’ under Article 11(1)9 of the Order for Enforcement of the Act on Special Measures for Pandemic Influenza and New
Infectious Diseases Preparedness and Response Act. Internet cafés are categorised as ‘entertainment facilities’ in Article 11(1)11 of the
Order. ‘Amusement places’ and ‘entertainment facilities’ were originally a specified facility under the Order if they had a floor area of
1000 square meters or more. As noted above, the Minister of Health, Labour and Welfare removed the limitation about floor area for
’amusement places’ and ‘entertainment facilities’. See, footnote 16 above and the corresponding text.
30 See Seifu taisaku honbu, 2020: 2-4.
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The Relationship between the Government of Japan and Prefectures when Implementing
Measures under the Response Act
Although the relevant governor has the legal authority to implement the measures under the Response Act, the
Government of Japan has power under the Response Act to be involved in the exercise of these authorities by
the governor. The Prime Minister, as the head of GRH, has the authority to undertake overall coordination of the
implementation of any pandemic influenza response by prefectures based on the Basic Action Policy (Article 20(1))
and has the authority to give necessary instructions to governors in cases where the governors of prefectures do
not implement the measures relating to the overall coordination by the Prime Minister under a state of emergency
(Article 33(1)). Local governments including prefectures also have the responsibility to promote pandemic influenza
responses in their area in an integrated manner based on the Basic Action Policy (Article 3(4)).31
The Basic Action Policy describes in detail how governors of prefectures may exercise their authority in relation
to the measures. The 7 April 2020 edition of the Basic Action Policy, as amended after the declaration of a state
of emergency, stipulated that governors shall issue an Article 45(1) request to their residents and an Article 24(9)
request to facility managers, and that they shall consult with the Government of Japan in advance if they intend
to issue any Article 45(2) requests or Article 45(3) instructions. The Basic Action Policy specifically described the
businesses necessary for ‘ensuring a stable life for the public’ and for ‘maintaining social stability’. These businesses
were to be excluded from any business suspension requests by governors according to the Basic Action Policy. In this
way, the Basic Action Policy determined the framework for the exercise of authority by governors.
The subordinate position of the governors under the Response Act vis-à-vis the Government of Japan was also
demonstrated in practice. In fact, the measures implemented by governors were very faithful to the contents of the
Basic Action Policy established by the Government of Japan. It was reported at the time that the Government of
Japan influenced the policymaking process for the measures issued by the Governor of Tokyo. There was a conflict
between the Government of Japan and the Governor, who wanted to exercise the legal authority she had at her
disposal, but the Governor was eventually persuaded to comply with the national policy.32

Further Analysis of the Characteristics of the COVID-19 response in Japan
No Legal Obligation or Compulsion
A distinctive characteristic of the measures under the Response Act is that they are not legally binding or enforceable.
Article 24(9) requests, Article 45(1) requests and Article 45(2) requests do not impose legal obligations on individuals
or businesses. Moreover, the informal requests made outside of the Response Act have no legal effect and impose
no obligation. Secondly, an Article 45(3) instruction creates an obligation, but lacks compulsion in the sense that
it is not able to be directly or indirectly enforced by any legal means to actually realise its implementation, even
if businesses refuse to comply with the Article 45(3) instruction.33 The approach adopted in the Response Act is
indicative of long-standing issues highlighted in administrative law scholarship in Japan, especially in the area of
the regulation of businesses.

‘Administrative Guidance’ [行政指導, Gyōsei shidō] and ‘Publication’ [公表, kōhyō]
The use of measures that do not have the legal effect of imposing obligations, such as the requests under the
Response Act, in achieving certain regulatory goals has been recognized by Japanese and non-Japanese scholars
for a long time.34 Such measures have been described as ‘administrative guidance’ and do not necessarily have a
specific legal foundation in a statute.35 ‘Administrative guidance’ has been frequently used in administrative activities
31 Article 74 of the Response Act states that the functions to be handled by local governments pursuant to the provisions of the Act are
classified as statutory entrusted functions in accordance with Article 2(9)1 of the Local Autonomy Act (Law No 67, 1947) ) [地方自治法,
Chihō jichi hō]. Article 2(9)1 of the Local Autonomy Act defines statutory entrusted functions [法定受託事務, Hōtei jutaku jimu] in Article
2(9)1 as ‘Among the functions to be handled by prefectures, municipalities, and special wards pursuant to this Act and the Cabinet Order
under the Act, those functions specified by statutes or Cabinet Orders under statutes, which are related to the role that the Government
of Japan should play inherently, and which the Government of Japan shall ensure local governments handle properly’. The Government
of Japan may interfere with the handlings of statutory entrusted functions by local governments more strongly than in the case of local
autonomy functions [自治事務, jichi jimu], which is another type of functions under the Local Autonomy Act and all functions to be
handled by local governments other than statutory entrusted functions. If a dispute arises between the Government of Japan and local
governments concerning the handling of statutory entrusted functions, it will be handled through the dispute resolution procedure
prescribed in the Local Autonomy Act (Chapter 11). For further information about the local government system in Japan, see, Council of
Local Authorities for International Relations (2019).
32 See Nihon Keizai Shimbun, 2020a.
33 As Repeta points out, this lack of compulsion is not due to the limits of the Constitution of Japan. See, Repeta, 2020.
34 For an overview of Administrative Procedure Act in Japan and related articles written in English, see Uga, 2007.
35 Uga introduces many articles about administrative guidance written by non-Japanese scholars. See, Uga, 2007: 302.
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in Japan and many individuals and businesses have actually complied with requests even though they do not have a
formal statutory basis. Governments in Japan have an expectation that individuals and businesses will comply with
requests, even if they are not legally binding. There are several reasons why people follow administrative guidance.
Ginsburg argued that the Japanese state has operated primarily through case-by-case ad hoc determinations, made
on the basis of flexible ‘guidance’ rather than preannounced rules, and in such circumstances, without legislative
clarity or clear rules, private actors have no choice but to cultivate relationships with the bureaucrats who will in fact
be making distributive decisions on a discretionary basis.36 In this way, the state, acting through its bureaucrats, is
able to achieve administrative objectives without imposing legal obligations. According to this line of argument, for
example, where the government has legal authority to grant a license necessary for a business, compliance may be
achieved by the unspoken threat of revoking that license.37 Preventing abuse of administrative guidance was one
of the objectives of the enactment of the Administrative Procedure Act (Law No 88 of 1993) [行政手続法, Gyōsei
tetsuduki hō]. However, this line of argument does not apply to the present discussion.
Requests and instructions issued under the Response Act do have a legislative basis, unlike the administrative
guidance criticized by Ginsburg. However, the lack of legal obligations and consequences for failure to comply is
still a distinctive feature of the framework established by the Response Act. Moreover, the framework did function
practically as a means of getting facility managers to comply with the measures set out in the Basic Action Policy.
One way to encourage compliance is publication.
An Article 45(2) request involves the publication of ‘related information’ without delay. Article 45(4) of the Response
Act does not provide the details of the related information of the request and the means of publication. However,
according to the guidance document from the Cabinet Secretariat addressed to governors,38 the publication shall
include the name of the facility pertaining to the request, its address, the contents of the request, and the reason
for the request, and shall be publicized on the website of each prefecture. In a case from Aichi prefecture, the
main content of the publication stated that the governor of the prefecture requested a certain company (which is
named) with a facility at a certain address (which is specified) to suspend activities at its facility based on Article
45(2) because he found that the requirements specified in Article 45(2) were satisfied (that is, it is necessary for
preventing the spread of a pandemic influenza infection, protecting the lives and health of the public, and avoiding
the disruption for national life and economy under the state of emergency pandemic influenza).39 If the facility
manager continues to operate its facility despite the publication, people would recognize the facility manager was
operating in spite of the request of the governor and the reputation of the business could be damaged by this public
announcement. Moreover, because an Article 45(2) request follows an Article 24(9) request under the Basic Action
Policy in accordance with the document for guidance from the Cabinet Secretariat addressed to governors, it’s clear
that the facility operator must have already ignored that prior notice before an Article 45(2) request was made.40
The media and the public have been watching for such cases, and publications based on Article 45(4) in Tokyo
demonstrate the fact that at least some facility managers had not complied with Article 24(9) requests.41 In that case,
it might be considered that the facility manager had not complied with an Article 24(9) request and was criticized,
leading to reputational damage. Facility managers fearing reputational damage are likely to comply with requests
before and after the Article 45(2) request is issued. The implementation of the system in the prefectures suggests
that the system has been somewhat effective in getting businesses to suspend their activities, although it has its
limits, as discussed below.42
Disclosure to the public of the fact that administrative guidance was not followed has been a feature of regulation
in Japan historically.43 However, at least in contemporary Japan, the prevailing scholarly view is that a statutory
foundation is needed for public disclosure, or it is at least preferable, where such publication may be perceived as
having the purpose of ‘sanctioning’ certain behavior.44 Kobayakawa argues that the requirement to have a statutory
basis for any regulatory publication is consistent with the purport of the traditional legal principle in Japan that
36 See Ginsburg, 2007: 306.
37 In contemporary Japan that kind of exercise of authority is likely to be illegal. The Supreme Court of Japan has recognised the limits of
administrative guidance. Supreme Court [最高裁判所, Saikō saibansho], 16 July 1985, 39(5) Saikō saibansho minji hanrei shū [最高裁判
所民事判例集] 989. Supreme Court [最高裁判所, Saikō saibansho], 18 February 1990, 47(2) Saikō saibansho minji hanrei shū [最高裁判
所民事判例集] 574.
38 See Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020b.

39 See the publication by Aichi prefecture on its website (Aichi-ken, 2020). The name of the facility has already been removed because the
facility manager had responded to the request.
40 See Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō, 2020b.
41 See Tokyo-to, 2020b.
42 Nihon Keizai Shimbun, 2020b.
43 As a recent and useful article regarding the publication, see Kemmochi, 2020.
44 As a recent research book on publication for sanctions, see Amamoto, 2019.
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there must be a statutory foundation when a government acts in violation of the people’s rights and freedoms.45
On the other hand, the prevailing scholarly view is that a statutory foundation is not necessarily required if the
purpose of the publication is not to sanction but, rather, information disclosure. There is a lower court case that
provides support for this proposition.46 In the case of Japan’s COVID-19 response, whether or not publication under
Article 45(4) is for the purpose of sanctioning action is irrelevant in practice at first glance because it is based on
the provisions of the Response Act. However, the issue of whether the publication is for the purpose of sanctioning
actions may be relevant if the publication is found to relate to a failure to comply with a requested act which is not a
legal obligation; any such publication would be inconsistent with the fact that the request is not a legal obligation.47
The commentary on the Response Act suggests that the publication under Article 45(4) is not intended as a
sanction but information disclosure.48 The commentary argues that publication is needed because it is important
to make the information widely known in advance for the convenience of facility users. The Government of Japan
document providing guidance to governors also suggests that publication is needed in order to enable the public
to take reasonable action to avoid going to the relevant facilities by widely disseminating the names of individually
identifiable facilities.49 Further, the publication is to make the public aware of ‘the fact that an Article 45(2) request
has been made’, and is not made as a result of non-compliance with an obligation. As such, the official explanation
for the publication under the Response Act is that it is not intended as a sanction.
In practice, however, the publication requirement in Article 45(4) could be said to function as a sanction for noncompliance with an Article 24(9) request despite the lack of legal obligation, because an Article 45(2) request should
only be issued after a refusal to comply with an Article 24(9) request, as set out in the Basic Response Policy and
the government guidance documents. The publication also indirectly compels a facility manager to comply with an
Article 45(2) request because the failure to comply with the request after the publication means that the manager
has disregarded a request from the authorities and the publication may lead to reputational damage.

The Means for Enforcing Obligations in Administrative Law
Because Article 24(9) and Article 45(2) requests precede an Article 45(3) instruction, Article 45(3) instructions are
the last resort in the system established under the Response Act. Unlike the requests, the instruction has a legally
binding effect and refusal to comply with the instruction is unlawful. However, even if a facility manager refuses to
comply with the instruction, a governor who issues the Article 45(3) instruction does not have any formal methods
to enforce the instruction, whether directly or indirectly in law. This situation reflects the fact that there are very
limited methods in which the national and local governments can enforce compliance with legal obligations under
administrative law in Japan. This section of the article considers the lack of formal methods which local governments
can use to enforce an Article 45(3) instruction, and then examines the possibility of introducing enforcement methods
by amending the Response Act.
There is no provision in the Response Act to enforce, directly or indirectly, the performance of an obligation if an
Article 45(3) instruction is not complied with other than publication. When an Article 45(3) instruction is given, the
publication must be made without delay as in the case of Article 45(2). As noted above, the publication, while formally
a means of information disclosure, may in effect function as a means of sanction or indirect enforcement. However,
although the implementation of the system in the prefectures suggests that the system has been somewhat effective
in getting businesses to suspend, it has its limits. In fact, some facility managers continued their business despite
the publication after an Article 45(2) request and an Article 45(3) instruction were issued.50 Moreover, the substantive
effect of the publication after an Article 45(3) instruction would be weak because an Article 45(3) instruction is issued
after Article 45(2) request has been issued and the fact thereof has been already publicized.
Whilst the Response Act itself may not include a means for enforcing the legal obligations created under it, it is
necessary to also review the availability of enforcement measures under general administrative law. National and

45 See Kobayakawa, 1999: 253, 317.
46 Tokyo District Court [東京地方裁判所, Tokyo chihō saibansho], 30 May 2001, 1762 Hanrei jihō [判例時報] 6.
47 But Kobayakawa said this mechanism may be possible, see Kobayakawa, 1999: 317.
48 See, Shingata infuruenza tou taisaku kenkyūkai, 2013: 161. In Japan, new legislation is often accompanied by a book which is categorised
as ‘a commentary’ written by public officials who were involved in the drafting the bill. The book includes detailed comments on every
provision of the statute and is highly influential in practice as an indication of the legislative intention. In some cases, the authors are clearly
identified. However, the author(s) of this commentary, which was published just after the enactment of the Response Act, is anonymous;
authorship is attributed to the ‘Shingata infuruenza tou taisaku kenkyūkai [the Research Group on Preparedness and Response for
Pandemic Influenza and New Infectious Diseases]’. This commentary’s publisher Chūō hōki has published many commentaries written
by public officials and it is likely that this book was written by the public officials involved in drafting the Response Act.
49 See Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō. 2020b.
50 Nihon Keizai Shimbun, 2020c.
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local governments are not permitted to require that an individual to perform an administrative law obligation that
they order and impose on people through judicial proceedings. Accordingly, the government cannot resort to the
civil execution procedure pursuant the Civil execution Act (Law No 4, 1994) [民事執行法, Minji shikkō hō] in Japan.
The Supreme Court of Japan held that such action is unlawful because an action by executive governments, solely
as the subject of administrative power, which requires an individual to perform an obligation in the area of public
administration is not a legal dispute as provided for by Article 3(1) of the Court Act Law No 59, 1947) [裁判所法,
Saibansho hō].51
Because civil execution is not available to enforce an administrative law obligation due to the decision of the
Supreme Court, administrative enforcement plays a central role in this area of law. The general law for administrative
enforcement in Japan is ‘the Act on Administrative Substitute Execution by Administration’ (Law No 43, 1948) [行政
代執行法, Gyōsei daishikkō hō] (‘Substitute Execution Act’)). Article 1 of this Act provides:
except for the matters provided by other statutes, the fulfilment of performance of duty in the area of public
administration is to be covered by this act.

Article 1 means the Substitute Execution Act is a general law in the area of administrative enforcement, and only
provides for ‘substitute execution’ [代執行, Daishikkō]. Under substitute execution, the government performs an
individual’s obligation on behalf of that individual. The method of substitute execution and its procedure in the
Act is the only common system for administrative enforcement which may be applied across individual statutes
in various administrative areas. However, substitute execution pursuant to the Substitute Execution Act is not an
appropriate method for enforcement of an obligation in accordance with an Article 45(3) instruction, because
substitute execution is not available for obligations if the government cannot perform the act on behalf of the
individual on whom the obligation is imposed.
In the case of COVID-19, the obligation imposed by an Article 45(3) instruction requires that a facility manager
suspend the use of the facility for the manager’s benefit. This obligation may only be performed by facility managers
themselves and, for that reason, the government cannot perform the activities instead. Accordingly, the substitute
execution method is not available in a case where a facility manager fails to comply with an instruction. Therefore, an
Article 45(3) instruction is no different from an Article 45(2) request in terms of its practical effect. Any amendment to
the Response Act to introduce an effective method for enforcing the legal obligations created by an instruction will
be difficult considering the current situation of the Japanese law system for administrative enforcement.
A further method to compel compliance would involve forcing individuals to perform their obligations through
the use of physical power (known as ‘direct compulsion’ [直接強制, Chokusetsu kyōsei] in Japan). This method
is available only based on a specific provision in a statute in accordance with Article 1 of the Substitute Execution
Act. There are few statutes which employ this method in Japan today.52 Shiono explains that this method of direct
compulsion is considered undesirable from the perspective of human rights.53 For that reason, it would be very
difficult to introduce a provision in the Response Act which provides for direct compulsion.
Administrative penalties for a violation of statutory obligation may also indirectly force an individual to perform
an obligation through the threat of a penalty, instead of using direct compulsion.54 There are two types of
administrative penalties: ‘criminal penalty in the administration’ [行政刑罰, Gyōsei keibatsu], which imposes a
criminal punishment; and a ‘non-criminal fine’ [過料, karyō]. Criminal penalties in administration have been used
for in many statutes.55 While the current publication system is working reasonably effectively, facility managers may
still disregard an instruction. The Government of Japan is now considering adding a provision to the Response Act
which imposes a criminal penalty in administration on a facility manager who refuses an Article 45(3) instruction.56
However, in order to amend the Response Act and impose a penalty, a national consensus will be necessary as to
whether the refusal of an Article 45(3) instruction deserves criminal punishment.
Moreover, critics have pointed out that criminal penalties in administrative law have not worked well.57 Even where
51 Supreme Court [最高裁判所, Saikō saibansho], 9 July 2002, 56(6) Saikō saibansho minji hanrei shū [最高裁判所民事判例集] 1134.
52 One very rare example is Article 3 of the Act on Emergency Measures concerning Security Control of the New Tokyo International Airport
(Law No 42, 1978) [新東京国際空港の安全確保に関する緊急措置法, Shin Tokyo kokusai kūkō no anzenkakuho ni kansuru kinkyū
sochihō].
53 See Shiono, 2015: 260.
54 See Shiono, 2015: 261.
55 See Uga, 2020: 269.
56 Japan Times 2020.
57 Non-criminal fines have not worked well either, because the amount of fines are limited based on proportionality principle. See, Uga,
2020: 275.
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a statute provides for a criminal penalty, the actual application of that provision and the imposition of the penalty
has been rare.58 A criminal penalty in administrative law must be imposed through a criminal suit starting with a
prosecution being filed by a public prosecutor in accordance with the Code of Criminal Procedure (Law No 131,
1948) [刑事訴訟法, Keiji Soshō hō] in Japan.59 Critics of the using criminal penalties in administrative law point out
that the criminal justice system in Japan is extremely time-consuming, costly and labour-intensive, and that the
police and public prosecutors prioritise serious crimes, such as murder, considering their limited resources, rather
than administrative law violations.60 As such, even if criminal penalties were introduced for failure to comply with
an instruction under the Response Act, it’s unlikely that many cases would be brought in practice. However, on
the assumption that Covid-19 pandemic is a serious problem in society, the police and public prosecutors might
prioritise a few cases as examples to encourage compliance. From that perspective, adding a criminal penalty to the
Response Act might be useful in terms of an effective threat for facility managers.

The Issue of Compensation for Loss
The issue of the lack of measures to compel compliance with requests and instructions under the Response Act is
linked to the possible necessity for compensation for loss to facility managers under the Constitution of Japan [
日本国憲法, Nihonkoku Kenpō]. Article 29(3) of the Constitution of Japan provides that ‘private property may be
taken for public use upon just compensation thereof’.61 Because of this provision, the possibility of the need for
compensation for loss must be considered when any government in Japan makes a decision or undertakes conduct
that restricts a private property right, such as imposing an obligation to suspend business. In many cases, a statute
providing for decisions or conduct accompanied by restrictions on private property rights has provisions stipulating
compensation for loss for that kind of decision or conduct.62 The Response Act has a provision for compensation
for loss in relation to some actions, such as the use of land for establishing a temporary medical facility and the
acquisition of the goods necessary for emergency measures.63 The provision does not cover loss as a result of
complying with an Article 45(3) instruction, but that does not mean that compensation for loss is not required where
an Article 45(3) instruction has been made in accordance with the Constitution. One view is that a statute which
does not provide for compensation where it is constitutionally required would be invalid. The prevailing view and
comments from the Supreme Court suggest that a private person whose property rights are infringed may bring
an action claiming for compensation for loss directly based on Article 29(3) of the Constitution.64 It is possible that
Japanese businesses could attempt to bring an action claiming compensation for loss in future directly based on
Article 29(3) of the Constitution.65
Property loss caused by government action will be compensated under Article 29(3) of the Constitution only if the
loss can be assessed as a ‘special sacrifice’ (特別の犠牲, Tokubetsu no gisei).66 In determining whether or not the
loss constitutes a special sacrifice, commentators and precedents point out that the following three factors about
the alleged infringing act by the government must be considered: (a) the particularity of the infringing act [侵害行為
の特殊性, Shingai kōi no tokushusei]; (b) the intensity of the infringing act [侵害行為の強度, Shingai kōi no kyōdo];
and (c) the purpose of the infringing act [侵害行為の目的, Shingai kōi no mokuteki].67 According to the commentary
on the Response Act, the reason that the Response Act does not include a provision for compensation for loss for
an Article 45(3) instruction is because: (1) the instruction is issued because the facilities might be sources of the
spread of pandemic influenza; (2) the businesses with an inherent risk of infection should be self-restrained; (3) the
period is temporary; (4) an Article 45(3) instruction, which is not enforced by a penalty provision, does not have an
effect to compulsorily suspend the business; and (5) the general public would be expected to be subject to some
practical restrictions for their actions under the state of emergency.68 This explanation from the commentary takes
into account the factors (a), (b) and (c) noted above. The first two reasons set out in (1) and (2) take into account
factor (c); (3) and (4) take into account factor (b), and (5) takes into account factor (a). In particular, the commentary
58 See Ohashi, 2019: 317.
59 See Shiono 2015: 273.
60 See Ohashi, 2019: 317.
61 Regarding Article 29 in the Constitution of Japan, see Matsui, 2011: 219-221.
62 For example, Article 29(3) of the Fire Service Act (Law No 186, 1948) [消防法, Shōbō hō] provides compensation for a person who has
suffered any loss from the fire defence measures.
63 Article 62 of the Response Act.
64 See Shiono, 2019: 383. Supreme Court [最高裁判所, Saikō saibansho], 27 November 1968, 22(12) Saikō saibansho keiji hanrei shū [最高
裁判所刑事判例集] 1402.
65 The author is not aware of such a claim being brought at the time of writing.
66 See Uga, 2018: 500.
67 See Uga, 2018: 505.
68 See Shingata infuruenza tou taisaku kenkyūkai, 2013: 161-162.
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notes that an Article 45(3) instruction is not enforceable by a penalty provision (see item (4)). This approach may be
interpreted as meaning that the lack of a penalty to enforce an Article 45(3) instruction helps to lower the intensity
of the infringement act (that is, factor (b)) and reduces the need for compensation for loss. If a plan to add a penalty
provision to the Response Act gains momentum, it may be that the introduction of a penalty provision might give
rise to governmental liability to compensate for loss. On this issue, Hasebe, a prominent constitutional scholar in
Japan, commented in a newspaper article that even if penalties were introduced, compensation for loss would not
be necessary due to item (2) above; that is, the use of facility subject to an Article 45(3) instruction is an obviously
dangerous action for society and the public.69 According to this view, the penalty provision would not necessarily
lead to government liability to compensate for loss.
If compensation for loss becomes necessary, there is also a dispute as to how to calculate the amount of
compensation.70 Article 29(3) of the Constitution requires ‘just compensation’. The Tokyo Metropolitan Government
paid a one-time payment called ‘cooperation money for the prevention of the spread of infection’ [感染拡大防止協
力金, kansen kakudai bōshi kyōryoku kin] to businesses that accepted its request and closed their facilities.71 This
payment was made without reference to its liability of compensation under the Constitution. The amounts were
from 500,000 yen to a maximum 1,000,000 yen, which would be far less than the amount of loss actually incurred as
a result of closures in many cases. If ‘just compensation’ means compensation for all damage caused to a business,
the amount involved in the COVID-19 response could be quite high. Moreover, compensation for loss would need to
be paid by the prefecture that imposes a restriction. Apart from Tokyo, many prefectures would not have sufficient
financial resources to pay large amounts of compensation and the Government of Japan would need to provide
financial support for such payments.

Conclusion
This article analysed the measures taken in response to COVID-19 under the declaration of a state of emergency
in Japan from an administrative law perspective. These measures are characterized as lacking compulsion.
This article examined the impact of the performance of administrative guidance as a regulatory measure, the
effectiveness of publication, the lack of means to enforce obligations in Japan, and the possibility of compensation
for loss. The declaration of a state of emergency was lifted on 25 May 2020, but Japan has seen increasing
COVID-19 cases at the time of writing and future pandemics are not out of the question. This article highlights
aspects of the Response Act framework that worked well based on existing administrative law mechanisms
and offers explanations for gaps in administrative law which hinder the efficient functioning of pandemic
responses and should be debated and addressed to improve the system in anticipation of future emergencies.

69 See Asahi Shimbun, 2020.
70 See Nakamura, 1990: 10.
71 Cooperation money was paid twice. For details, see, the website of Tokyo-to (Tokyo-to, 2020c).

Page 11

References
Abe, Shinzo [安倍晋三] (2020) < https://www.kantei.go.jp/jp/98_abe/statement/2020/0525kaiken.html >.
Aichi-ken [愛知県, Aichi prefecture] (2020), ‘Shingata infuruenza tou tokubetsu sochihō ni motoduku shisetsu no
shiyō teishi (kyūgyō) no yōsei wo okonatta shisetsu ni tsuite’ [新型インフルエンザ等対策特別措置法に基
づく施設の使用停止（休業）の要請を行った施設について（公表）, (Publication) The facilities for which the
requests have been made to suspend the use of facilities (business suspension) pursuant to the Act on Special
Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response], <https://www.
pref.aichi.jp/site/covid19-aichi/tennpokouhyou.html> .
Amamoto, Satoshi [天本哲史] (2019) Gyōsei ni yoru seisaiteki kōhyō no hōriron [行政による制裁的公表の法理論,
The Legal Theory on Adverse Publicity]. Tokyo: Nihon Hyōron sha [日本評論社].
Asahi Shimbun [朝日新聞] (2020) ‘Korona taisaku, “bassoku” to “jiyū” to’ [コロナ対策、
「罰則」
と
「自由」
と,
COVID-19 measures, ‘penalties’ and ‘freedom’] 26 July (morning): 2.
Cabinet Secretariat [内閣官房, Naikaku kanbō] ‘Shingata infuruenza tou taisaku no hōseido ni tsuite’ [新型イン
フルエンザ等対策等の法制度について, The legal system for special measures for pandemic influenza and
new infectious diseases preparedness and response], < https://www.cas.go.jp/jp/seisaku/ful/housei.html >.
Council of Local Authorities for International Relations (2019) Local Government in Japan 2016 (2019 Revised
Edition), <http://www.clair.or.jp/e/pub/surveys.html>.
Ginsburg, Tom (2007) ‘The Politics of Transparency in Japanese Administrative Law’ in Daniel H. Foote (ed), Law in
Japan: A Turning Point. Seattle; London: University of Washington Press, 304.
Japan Times (2020) ‘In Japan, refusal to follow coronavirus requests could become a crime’, <https://www.
japantimes.co.jp/news/2020/07/03/national/coronavirus-japan-law-revisions/>.
Kemmochi, Mai [釼持麻衣] (2020) ‘Jikkōsei kakuho shudan toshiteno kōhyō seido ni kansuru hōteki kentō’ [実効
性確保手段としての公表制度に関する法的検討, The legal study on the publication system as a means of
ensuring effectiveness], 33 Toshi to gabanansu [都市とガバナンス] 120.
Kobayakawa, Mitsuo [小早川光郎] (1999) Gyōsei hō jyō [行政法上, Administrative Law 1]. Tokyo: Kōbundō [弘文
堂].

Kōsei rōdō shō [厚生労働省, Ministry of Health, Labour and Welfare] (2020) ‘Shingata korona uirusu kansenshō
no genzai no jokyō to Kōsei rōdō shō no genzai no taiō ni tsuite’ [新型コロナウイルス感染症の現在の状況
と厚生労働省の対応について (令和2年4月7日版）, The current status of novel coronavirus infections and
MHLW’s response (4 April 2020)], < https://www.mhlw.go.jp/stf/newpage_10723.html >.
Mainichi Shimbun [毎日新聞] (2020) ‘Shingata korona 21 todōfuken de kyūgyō yōsei jissi shiji ha go ken’ [新型コロ
ナ21都道府県で休業要請実施指示は5県, Novel coronavirus: request issued in 21 prefectures, instructions
issued in 5 prefectures], 5 July (morning): 23.
Matsui, Shigenori (2011) The Constitution of Japan - A Contextual Analysis. Oxford and Portland, Oregon: Hart
Publishing.
Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō [内閣官房新型コロナウイルス感染症
対策推進室長, The Head of the Office for Novel Coronavirus Disease Control, Cabinet Secretariat] (2020a)
‘Kinkyū jitai sengen ni tomonau jigyōsha heno yōsei tou ni kakaru ryūijikō ni tsuite’ [緊急事態宣言に伴う事
業者への要請等に係る留意事項等について, Points of attention regarding requests to businesses under the
declaration of state of emergency], 10 April 2020.
Naikaku kanbō shingata korona uirusu kansenshō taisaku suishin shitsutyō [内閣官房新型コロナウイルス感染症
対策推進室長, The Head of the Office for Novel Coronavirus Disease Control, Cabinet Secretariat] (2020b)
‘Dai 45 jyō no kitei ni motoduku yōsei, shiji, kōhyō ni tsuite’ [第45条の規定に基づく要請、指示及び公表につ
いて, Request, instruction and publication under the provisions of Article 45], 23 April 2020.
Nakamura, Mutsuo (1990) ‘Freedom of Economic Activities and the Right to property’ 53(2) Law and Contemporary
Problems 1.

Nihon Keizai Shimbun [日本経済新聞] (2020a) ‘To no kyūgyō yōsei kūhaku no 72 jikan’ [都の休業要請空白の
72時間, Blank 72 hours on the way to business suspension request by Metropolitan Government], 12 April
(morning): 5.
Nihon Keizai Shimbun [日本経済新聞] (2020b) ‘Pachinko tenmei, kōhyō zokuzoku, jichitai, eigyōkeizokuten ni
bassoku naku jikkōsei ni genkai mo’ [パチンコ店名、公表続々、自治体、営業継続店に、罰則なく実効性に限
Page 12

界も, Local governments publicised the names of pachinko parlours continuing businesses, no penalties,
and limits to effectiveness], 1 May (morning): 36.
Nihon Keizai Shimbun [日本経済新聞] (2020c) ‘Pachinko ten ni kyūgyō shiji, Hyogo-ken de zenkoku hatsu,
Kanagawa-ken mo’ [パチンコ店に休業指示、兵庫県で全国初、神奈川も, Hyōgo and Kanagawa issued
business suspension instructions to pachinko parlours for the first time], 2 May (morning): 31.
Ohashi, Yoichi [大橋洋一] (2019), Gyōsei hō I [行政法Ⅰ, Administrative Law I]; 4th edn. Tokyo: Yuhikaku [有斐閣].
Repeta, Lawrence (2020) ‘The Coronavirus and Japan’s Constitution’, <https://www.japantimes.co.jp/
opinion/2020/04/14/commentary/japan-commentary/coronavirus-japans-constitution/>.
Seifu taisaku honbu [政府対策本部, Government Response Headquarters] (2020) ‘Shingata korona uirusu
kansenshō Kinkyū jitai sengen no jisshi jōkyō ni kansuru hōkoku (2020 nen 6 gatsu)’ [新型コロナウイルス感
染症緊急事態宣言の実施状況に関する報告 (2020年6月), Report on the implementation of the declaration
of a state of emergency for novel coronavirus infections (June 2020)], <https://www.kantei.go.jp/jp/singi/
novel_coronavirus/th_siryou/houkoku_r020604.pdf>.
Shingata infuruenza tou taisaku kenkyūkai [新型インフルエンザ等対策研究会, Research Group on Preparedness
and Response for Pandemic Influenza and New Infectious Diseases] (2013) Chikujō kaisetsu shingata
infuruenza tou taisaku tokubetsu sochihō [逐条解説新型インフルエンザ等対策特別措置法, Commentary on
the Act on Special Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response].
Tokyo: Chūō Hōki. This book is now available for free on the website of its publisher, <https://www.chuohoki.
co.jp/topics/info/2001291648.html>.
Shiono, Hiroshi [塩野宏] (2015) Gyōsei hō I [行政法Ⅰ, Administrative Law I]; 6th edn. Tokyo: Yuhikaku [有斐閣].
Shiono, Hiroshi [塩野宏] (2019) Gyōsei hō II [行政法Ⅱ, Administrative Law II]; 6th edn. Tokyo: Yuhikaku [有斐閣].
Tokyo-to [東京都, Tokyo metropolis] (2020a) ‘Shingata korona uirusu kansenshō kakudai bōshi no tameno Tokyoto ni okeru Kinkyū jitai sochi tou ni tsuite (dai 182 hō)’ [新型コロナウイルス感染拡大 防止のための東京
都における緊急事態措置等について（第182報）, Emergency measures in Tokyo to prevent the spread of
novel coronavirus infections (No 182)], 10 April 2020, <https://www.metro.tokyo.lg.jp/tosei/hodohappyo/
press/2020/04/10/27.html>.
Tokyo-to [東京都, Tokyo metropolis] (2020b) ‘Shingata korona uirusu tou taisaku tokubetsu sochihō ni motoduku
shisetsu no siyōteishi no yōsei wo okonatta shisetsu ni tsuite (dai 349 hō)’ [新型インフルエンザ等対策特別措
置法に基づく施設の使用停止の要請を行った施設について（第349報）, The facilities for which the requests
have been made to suspend the use of facilities (business suspension) pursuant to the Act on Special
Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response (No 349)], 15 May
2020, <https://www.bousai.metro.tokyo.lg.jp/mobile/taisaku/saigai/1007261/1007895.html>.
Tokyo-to [東京都, Tokyo metropolis] (2020c) ‘Tokyo-to kansen kakudai kyōryoku kin’ [東京都感染拡大防止協
力金, Tokyo metropolitan government cooperation money for the prevention of the spread of infection],
<https://kyugyo.metro.tokyo.lg.jp/>.
Uga, Katsuya (2007) ‘Development of the Concepts of Transparency and Accountability in Japanese Law’ in Daniel
H. Foote (ed), Law in Japan: A Turning Point. Seattle; London: University of Washington Press, 276.
Uga, Katsuya [宇賀克也] (2018) Gyōsei hō II [行政法概説Ⅱ, Administrative Law II]; 6th edn. Tokyo: Yuhikaku [有斐
閣].
Uga, Katsuya [宇賀克也] (2020) Gyōsei hō I [行政法概説Ⅰ, Administrative Law I]; 7th edn. Tokyo: Yuhikaku [有斐
閣].

Legislation
Act on Administrative Substitute Execution by Administration (Law No 43, 1948) [行政代執行法, Gyōsei daishikkō
hō].
Act on Emergency Measures concerning Security Control of the New Tokyo International Airport (Law No 42, 1978)
[新東京国際空港の安全確保に関する緊急措置法, Shin Tokyo kokusai kūkō no anzenkakuho ni kansuru
kinkyū sochihō].
Act on Special Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response (Law No
225, 2012) [新型インフルエンザ等対策特別措置法, Shingata infuruenza tou tokubetsu sochihō].
Administrative Procedure Act (Law No 88, 1993) [行政手続法, Gyōsei tetsuduki hō].
Page 13

Basic Action Policy (11 April, 16 April, 4 May, 14 May, 21 May, 25 May)) [基本的対処方針, Kihonteki taisho hōshin].
<https://www.kantei.go.jp/jp/singi/novel_coronavirus/taisaku_honbu.html >
Civil Prosecution Act (Law No 4, 1994) [民事執行法, Minji shikkō hō].
Constitution of Japan [日本国憲法, Nihonkoku kenpō].
Court Act (Law No 59, 1947) [裁判所法, Saibansho hō].
Code of Criminal Procedure (Law No 131, 1948) [刑事訴訟法, Keiji Soshō hō].
Fire Service Act (Law No 186, 1948) [消防法, Shōbō hō].
Local Autonomy Act (Law No 67, 1947) [地方自治法, Chihō jichi hō].
National Action plan (Cabinet decision, 7 June 2013) [政府行動計画, Seifu kōdō keikaku] (https://www.cas.go.jp/
jp/seisaku/ful/keikaku.html).
Order for Enforcement of the Act on Special Measures for Pandemic Influenza and New Infectious Diseases
Preparedness and Response Act (Cabinet Order No 122, 2013) [新型インフルエンザ等対策特別措置法施行
令, Shingata infuruenza tou tokubetsu sochihō shikōrei].
Public notice of the Department of Health, Labour, and Welfare [厚生労働省告示, Kōsei rōdō shō kokuji] (No 175
of 2020).

Cases and Court Decisions
Supreme Court [最高裁判所, Saikō saibansho], 27 November 1968, 22(12) Saikō saibansho keiji hanrei shū [最高
裁判所刑事判例集] 1402.
Supreme Court [最高裁判所, Saikō saibansho], 16 July 1985, 39(5) Saikō saibansho minji hanrei shū [最高裁判所
民事判例集] 989.
Supreme Court [最高裁判所, Saikō saibansho], 18 February 1990, 47(2) Saikō saibansho minji hanrei shū [最高裁
判所民事判例集] 574.
Supreme Court [最高裁判所, Saikō saibansho], 9 July 2002, 56(6) Saikō saibansho minji hanrei shū [最高裁判所民
事判例集] 1134.
Tokyo District Court [東京地方裁判所, Tokyo chihō saibansho], 30 May 2001, 1762 Hanreijihō [判例時報] 6.

8 October 2020

Page 14

