ASSURANCE OF THE RIGHT TO WORK, THE RIGHT TO HAVE A COMPLETELY
LIFE IN EMERGENCY STATUS - SOME EXPERIENCE FROM VIETNAM.
Asso.Pro. PhD. Chu Hong Thanh
PhD Nguyen Thi Thanh

Summary:

The right to work and the right to an adequate standard of living are two
basic types of rights, closely related to each other in the group of human, economic
and social rights. Under normal social conditions, ensuring the human right to
work and the right to an adequate standard of living affirming the human
development, progress and sustainable development of the nation, always being
accepted by the international and national community. Households, every
individual, organization cares. In a state of emergency, these rights are of particular
interest. General research paper on the rights and protection of working rights and
the right to a living standard in the aspect of international law, in association with
Vietnamese national law practice, in the context of the world and Vietnam The
man faces the prevention of the dangerous infectious Covid 19 disease in the
community, as a special global emergency. This emergency poses challenges in
many ways: the subject is responsible for protecting the rights; requirements on the
degree of protection of rights in conformity with the national socio-economic
conditions and the requirements of the state of emergency; consider the views,
regulations of the law and current laws on protecting rights in an emergency. The
paper examines the practical action of ensuring the right to work and the right to an
adequate standard of living in the situation of the whole population against Viet
Nam's Covid 19; Thereby making some comments, assessments as experience for
Vietnam itself and the international community.

Content

An emergency is an abnormal situation that can occur in any country,
community or all mankind. Although it occurs only in certain situations, the
emergence of an emergency has a great impact on every aspect of human life, often
resulting in great damage, devastation or upside down. The normal order inherent
in human life. Therefore, it is necessary to study in many different perspectives,
both theoretical and practical, in order to limit damage, ensure human rights,
ensure the state, organizations and individuals are safe, steadily overcome
emergency situations, continue the development journey. Research to ensure the
right to work and the right to a human standard of living in the context of the



practical prevention of the Covid-19 epidemic in Vietnam will show many
successes and difficulties. Certainly, lessons learned from Vietnam will have
certain benefits to the international community when there is a situation of anti-
epidemic in particular and emergencies in general in the context of ongoing
integration and globalization. Quickly, there are many complicated developments.

1. Overview of ensuring the right to work and the right to an adequate
standard of living in an emergency situation.

1.1. Ensuring the right to work and the right to an adequate standard of living

The right to work and the right to an adequate standard of living are two
basic rights of human, economic and social rights group, defined in the Universal
Declaration of Human Rights of 1948 (UDHR), International Convention on
economic, social and cultural rights in 1966 (ICESCR), codified in the laws of the
member states.

According to Article 23, Article 24 and 25 of the UDHR 1948 on the right
to work, the provisions are as follows: “Everyone has the right to work, to free
choice of work, to enjoy fair and favorable working conditions and to be protected.
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protection against unemployment ”, equal pay for equal work, without any
discrimination ”,* right to fair and favorable remuneration guaranteed the existence
of oneself and the family are worthy of dignity and further support from other
forms of social protection, if necessary, "has the right to establish and join trade
unions to protect rights and interests ”(1). The right to work is for every human
being, this right is respected in a state of freedom, unimpeded, enforced, deceived,
with fairness, without discrimination on working conditions, wages. ; protected
against unemployment. Employees are entitled to the value of the profits earned as
a result of working, meaning that the benefit is not just for the owner or the
employer. Workers are entitled to the necessary social protection to ensure their
existence, worthy of human dignity and dignity. The right to work is guaranteed by
the organization representing the employee who is a trade union. The content of
the right to work includes "the right to rest and leisure, including the right to be
reasonably limited in working hours and to receive paid periodic holidays" (2). The
UDHR has set rules to demand the recognition and respect of the right to work, as
well as the status, the degree of existence of rights, the use of rights, and
instructions on how to exercise and guarantee the rights. UDHR points out: the
right to work is not only used in a free, non-discriminatory state, but also with the
sharing of employers by profits and the patronage of society. In order to protect the



right to work against unemployment, there should be a trade union representative
to protect the rights of all working people, to ensure that workers have the life of
themselves and their families in The level worthy of human dignity and
development. UDHR does not specify which subjects should respect, guarantee the
right to work, but appear to be directed towards employer responsibilities and
union responsibilities. At the same time, UDHR is also clear that ensuring the right
to work, the fight against unemployment, the guarantee of the right to social
protection ... cannot lack the role of the state and other active stakeholders.
government, business and trade unions, newspapers, media, political organizations,
socio-political-career ....

About the right to appropriate living standards. UDHR 1948 emphasized
the right to work and to raise this right to a higher, wider and more specific level of
recognition and respect of the right to ensure the right of living of all people.
Following Article 23, Article 24 on the right to work, Article 25 of UDHR 1948
stipulates: “Everyone has the right to a living standard sufficient to ensure the
health and well-being of himself and his family, in terms of food, clothing,
accommodation, health care and other necessary social services, as well as the
right to insurance in case of unemployment, sickness, disability, widowhood, aging
or lack of means of livelihood due to objective circumstances beyond our control
"(3)

If the right to work is linked to remuneration and anti-unemployment in
order to ensure that everyone has a stable and developing life - an existence worthy
of human dignity, the right to ensure an appropriate living standard materialize the
conditions of existence of people to ensure the health and well-being of themselves
and their families with regard to food, clothing, accommodation, health care,
necessary social services, extending to the right to unemployment insurance career,
sickness, disability, old age, .... or lack of means of living due to objective
circumstances. Pay special attention to the rights of mothers and children (4).
Provisions in the 1966 International Convention on Economic, Social and Cultural
Rights (ICESCR) on the right to work and the right to an adequate standard of
living have inherited, developed and concretized the provisions of UDHR 1948. on
subjects protecting rights, ways, methods, programs and policies to protect rights,
increase and improve the level of enjoyment of rights. As follows:

Regarding the right to work, Article 6,7,8,9,10 ICESCR stipulates that the
member state recognizes the right to work, everyone has the opportunity to earn a
living; regulates the obligation of states to take appropriate measures to ensure this
right, such as the implementation of training programs, policies and technical



measures to achieve solid economic development. , social and cultural, creating
full and useful jobs for each individual (5). Not only do the countries have to
guarantee the rights, they also have to ensure fair, favorable working conditions
and adequate remuneration for a relatively adequate life for themselves and their
families; at the same time, does not discriminate on remuneration, promotion
opportunities ... according to the provisions of ICESCR (6). At the same time, in
order to enhance the guarantee of working rights, ICESCR also stipulates that
member countries must ensure the right to establish and join trade unions and trade
unions (7); right to social security (8).

Regarding the right to have an adequate standard of living (the right to
ensure a full life) for themselves and their families, Article 11 of ICESCR has
inherited the provisions of UDHR 1948 and towards a higher level is to be
constantly improved. living conditions, continue to specify the national obligation
"to take appropriate measures to ensure the exercise of this right"(9), such as
improving methods of production, storage and distribution of food, Fair food based
on need (10).

In order to ensure all of the prescribed rights, ICESCR has set out the
obligations of the country in general and the obligations of developing countries
separately: “will take measures, separately. and through cooperation in
international assistance, particularly in economic and technical measures, to the
fullest use of its available resources, in order to achieve the ever-increasing
guarantee of rights to recognize in this Convention by all appropriate measures, in
particular including the adoption of legislative measures, "" Developing countries
may determine the extent to which economic rights are guaranteed admitted in this
Convention to those who are not their nationals, due regard being given to their
human rights and national economy”(11). This is an "open" implied obligation that
states must ensure the appropriate rights to their economic conditions and
development.

Ensuring employment and labor rights; the right to an adequate standard of
living is also re-defined in relevant conventions such as: paragraph 3a, Article 8 of
the ICCPR; general comments No. 4, 7, 12, 14 and 14 of the ICESCR Committee;
ILO No. 100, No. 111, No. 87, No. 98, No. 29, No. 105, CEDAW Convention,
CRC Convention and other international regulations, by ensuring human rights are
always in the relationship and Interdependence between rights.

In short, the right to work and the right to an adequate standard of living
are clearly defined in international documents, accompanied by guarantees of the
rights of many actors, methods and measures, both nationally. and international



cooperation, in accordance with the country's economic and social conditions and
the level of development, according to the national development, the assurance of
these rights is also improved and increased.

1.2. Emergencies and the assurance of the right to work and the right to an
adequate standard of living

As a general perception, a state of emergency is a government declaration,
accompanied by warnings or orders to citizens and government agencies to change
normal operations, implement plans that are ready for handle emergency situations.
Emergency declarations usually occur in the event of a natural disaster, epidemic,
armed riot, a state of war, and are stated in the constitution and laws. In the event
of an emergency, all civil, political, economic, social, and cultural rights are
limited or affected to varying degrees. However, the government should have and
often have supporting policies on economy and society for people, and each
individual and organization in the community will carry out responsibilities with
the state to ensure basic human rights (12).

International conventions for respect and guarantee of human rights
generally have little provision for guaranteeing emergency rights. UDHR and
ICESCR have no direct provisions on emergencies and ensure the right to work
and the right to an adequate standard of living in an emergency. However, Article
4 of the International Covenant on Civil and Political Rights stipulates that the
right to emergency state is: During a time of emergency an emergency threatens
the survival of the nation and has been formally declared, Member States may
apply measures to restrict the rights set forth in this Convention, insofar as they
arise due to the urgent need of the situation, provided that such measures are not
contrary to Other obligations of that country stem from international law and do
not contain any discrimination on the basis of race, color, sex, language, religion or
social origin (13). This means that the state of emergency is understood to be a
threat to the survival of the state and that a formal declaration procedure must be
followed so that the country may apply the right to restrict the right to the extent
that it is appropriate to its needs. shaped, not contrary to international law, does not
discriminate. But except for the right to live, the right not to be tortured, the right
to not be enslaved or enslaved, the right not to be imprisoned for the inability to
fulfill the contract, the right to freedom of residence, and leave leave the country,
return to their own country(14) - these rights are not subject to any restrictions,
except those restrictions prescribed by law and are necessary to ensure national



security, public order, health, morality social or other people's rights and must
accord with other rights (15). Article 4 of the ICCPR prescribes the restriction on
civil and political rights, together with the order, methods and exceptions to restrict
the rights, which is also an implication of protecting the rights from being
restricted. arbitrary. But in the relationship, interdependence between human
rights, which is also a requirement of rights restriction, we can study from this
regulation to restrict and ensure the right to work and the right to a standard of
living. as well as economic, social and cultural rights in general in an emergency.

Some provisions of UDHR and ICESCR, though not directly regulating
the guarantee of rights in an emergency, only provide obligations to guarantee
rights and limit rights but also allow us to understand the principle of restriction of
rights. , guaranteeing rights when an emergency occurs. Article 29 of the UDHR
states: Everyone has a duty to the community; in exercising their rights and
freedoms, all are subject to statutory restrictions, for the sole purpose of ensuring
the proper recognition and respect of the rights and freedoms of others and meet
legitimate ethical requirements, social order and the common welfare in a
democratic society; In any case, the exercise of these rights and freedoms cannot
go against the UN's goals and principles. Article 4 of the ICESCR states that each
country can only impose restrictions by means of the law so long as such
restrictions do not contravene the nature of the above rights and are purely for the
purpose of promoting welfare. mutual interests in a democratic society.

In fact, the provisions of UDHR, ICCPR, ICESCR are consistent and
consistent with the general view of the community in awareness of emergencies
and implementation of regulations on restriction of rights, ensuring rights in
Emergency in general and the prevention of Covid disease - 19 infection in the
community on the international scale in the recent past (17). Specifically, France
implemented a curfew after the Government declared a state of emergency to
prevent riots in 2005, the Emergency Law was passed by the French cabinet in a
special meeting and will take effect. force for 12 days to restrict some basic rights
of the people, to ensure community safety and social order. Before that, France had
also applied the emergency state law to armed riots in French overseas territory
(18).

In fact, the prevention of the Covid disease - 19 started from the end of 2019, to
early 2020, many countries around the world have declared a state of emergency.
On April 8, 2020, Japan declared a state of emergency for 7 provinces and cities
until the end of May 6, 2020 under the Special Measures to Fight Pandemic
Influenza and the National Life Emergency Stabilization Act. Although, although



not blockaded like some other countries, 06 types of business suspend or shorten
the operation time, people restrict to go out, close schools, but essential services
are maintained for To ensure life and health, the Government of Japan will provide
assistance to the people and businesses, but for the public benefit, necessary
coercive measures may also be applied (19).

Similarly to France, Japan, many countries around the world have declared
a state of emergency and applied various measures depending on the people's sense
of cooperation with the government and the community, culture, These national
traditions, most recently, have been declared by the governments of Covid - 19.
Ensuring the right to work and the right to an adequate standard of living is always
a matter of concern, under the responsibility of all entities in society, from
individuals, political, economic and social organizations. , enterprises come to the
state, implemented by many methods and measures. In which, focusing on the state
responsibilities must ensure the rights on the basis of conditions and the socio-
economic development, increasing and improving the level of enjoyment of rights
according to the accumulation and development of nation. Especially in an
emergency, the state must ensure the best rights within the scope of its socio-
economic capabilities, in accordance with the requirements of the emergency
situation, ensuring fairness and on the basis of regulations. law.

2. Ensuring the right to work and the right to an adequate standard of
living in an emergency situation in Vietnam

Vietnam 1s a developing country, a member of the ICESCR Convention,
bound by the obligation of recognizing, respecting, ensuring and promoting the
right to work and the right to an adequate level of human life within ability to suit
the country's economic and social conditions (20), to meet the requirements of the
state of emergency, based on the law. The State of Vietnam has fulfilled its
international obligations, at the same time it is also the goal of the State and the
entire nation in recognizing, respecting and ensuring the right to work, the right to
a proper living standard and other human rights in general, in all ways, legislative,
executive, judicial measures and many action programs suitable to national socio-
economic conditions, in a normal social state and emergency.

Vietnam is not only a member of the ICESCR and ICCPR Convention but
also ratifies 21/189 ILO Conventions on the right to work, demonstrating a very
high level of commitment and great efforts of Vietnam in terms of Socio-economic
events are developing. From the Party's leadership perspective (21), to the
Constitution (22), laws related to labor, welfare, social welfare, etc. such as the
2015 Civil Code, the 2019 Labor Code, the 2014 Enterprise Law, the 2005



Commercial Law, the 2013 Employment Law, the Law on Insurance ... all regulate
the right to work and self-employment. due to the employment choices of workers
and the living standards of workers; The constitution and other laws do not
specifically provide for the right to a decent standard of living, which appears to be
integrated into legal ownership, housing rights, social security and Related rights,
dependencies of these rights. This fact shows that the provisions of Vietnamese
law on ensuring the right to work are appropriate, even at a level that is progressive
compared to international practices. Regarding ensuring the right to an adequate
standard of living, the State has also approved the implementation of programs on
hunger eradication and poverty alleviation, assistance for difficulties, escaping
from poverty, assurance of livelithoods, social security, establishment of
employment funds, etc. As a premise to promote the implementation and achieve
the right to work, the right to an adequate standard of living, the State has
undertaken to ensure the rights of ownership, business freedom, legal enrichment
and many rights. Other: The right to access production resources and develop
infrastructure, especially in remote and isolated areas and areas of ethnic
minorities; Right to access to employment opportunities; Right to access health
care services; The right to access to various forms of social security (insurance,
assistance, services, ...); The right to legal aid; The right to participate in economic,
social, cultural and civil, political life. The income level of the poverty line has
been increasing day by day, Vietnam has reached the goal of poverty reduction
before 2 years compared to the international commitment, being one of the 6
countries to achieve the earliest Millennium Development Goal Poverty, the
number of people participating in social insurance and unemployment insurance
increased, the rate of participation in health insurance covered 83% (24).
Compliant with the provisions of UDHR, ICCPR and ICESCR, the
Constitution and laws of Vietnam do not directly stipulate the guarantee of the
right to work and the right to an adequate standard of living in an emergency
situation. The Constitution only provides general provisions that: Human rights
and civil rights can only be restricted in accordance with the law in case of
necessity for reasons of national defense, national security, social order and safety.
, social morality, community health (25); and brief provisions on the state of
emergency with the right to legal income: In cases of extreme necessity for
national defense or security reasons or for national interests, emergencies, natural
disaster prevention and control. , The State compulsorily buys or requisitions with
property compensation of organizations and individuals at market prices (26).
Ordinance on Emergency Situation 2000 (guided by Decree 71/2002 / ND-CP),



Law on Prevention and Control of Infectious Diseases 2007 (guided by Decree
101/2010 / ND-CP). The two entities competent to declare a general emergency are
the National Assembly Standing Committee and the President (27); stipulating
"special measures in an emergency situation" such as "emergency working teams",
"emergency rescue teams, mobile rescue teams"; "Special management of prices"
"measures applied in a state of emergency in epidemic”, "mobile anti-epidemic
team" to ensure health, environmental sanitation ... with the participation of
authorities, professional agencies and the whole society (28). However, due to the
time gap, there are conflicts that need to be amended, supplemented or
promulgated.

The Vietnam Labor Code 2019 also only stipulates job transfer when
facing unexpected difficulties due to natural disasters, fires, dangerous epidemics,
etc., together with the guaranteed limit on the time of job transfer and maintenance
of revenues. stable entry for workers (29); regulations on unilateral termination of
contracts by employers due to natural disasters, fires, dangerous epidemics, enemy
sabotage ... The employer has sought all remedies but is still forced to reduce the
workplace (30).

It can be commented that the provisions of the Constitution and laws of
Vietnam, as well as international law on guarantee of human rights in general and
the right to work, the right to an adequate standard of living are just limited to the
concept. generalized or incinerated uniformity. In order to have sufficient legal
bases to ensure the right to employment and the right to an adequate living
standard, detailed and supplementary provisions are required for the issue.
Although the law is important, the actions and responses of the Government of
Vietnam to emergencies are particularly important to ensure the right to work and
the right to a decent standard of living of people and residents. people. Through the
practice of disease prevention Covid 19 recently, the situation was considered as
"emergency money" (31), The State of Vietnam has carried out a series of
activities aimed at winning the epidemic, ensuring that the right to work and the
right to a suitable standard of living are even assessed at a high level compared to
economic and social conditions. associations and medical facilities. Specifically:
General Secretary and President of the country called for national solidarity,
consolidating beliefs, unifying the will and actions of the authorities from the
central to grassroots levels; military forces, police and departments, ministries and
branches; the timely and positive participation of the Fatherland Front, mass
organizations, business community and news agencies to win the pandemic, in the
spirit of considering human health and life as above all, every citizen is a soldier



on the front of disease prevention. Vietnam's senior leader has evoked the
patriotism and potential solidarity of the Vietnamese nation when faced with peril.
At the same time the appeal is the basis for the Vietnamese Government to
promulgate documents and organize the implementation.

The Prime Minister has issued a series of documents to handle situations
when dangerous epidemics appear (33). Issue directives on the implementation of
urgent measures, speed up the prevention and control of Covid 19 (34), social
isolation within 14 days, restricting many human rights in general, including the
right to do factory safety, working from home; but ensuring the living standard for
people in terms of food, medicine, health emergency, communication, essential
necessities ..., supporting enterprises producing medical equipment ... with the
responsible for the individual head of the unit, publicize accurate information
about the disease, ensure security and order, prevent crimes, do not cause
confusion for people. Promulgate documents to handle violations of epidemic
prevention and control both criminally and administratively.

In addition, the Government follows the humanitarian tradition, ensuring
the medical examination and treatment for foreigners in Vietnam, welcoming and
rescuing Vietnamese who are stuck in returning to the country with the motto "no
one will be left behind." at the rear ”, to provide allowances to the poor and the
unemployed, to ensure that the regime for people in isolation is suitable to
economic conditions(35). Mobilizing and calling for financial and material support
of the business community, other individuals and organizations in society, in the
spirit of the State, businesses and the community performing the responsibility of
sharing difficulties , fighting against and overcoming epidemics but still ensuring
the lives of laborers, the poor and the weak.

3. Some comments and experiences

Up to now, the State of Vietnam, in association with the prevention of
Covid 19 epidemic control, has well controlled the situation, social activities have
gradually stabilized, despite the right to work as well as life and living standards.
of affected people, especially in the business and private sectors, many private
establishments suffered heavy losses, greatly affecting the income of units and
workers, such as schools, training institutions. Private creation, recreational
services, entertainment, tourism, transportation, etc., employment and the right to
an adequate standard of living in the public sector and basic non-business units



remain stable with funding. book; or non-business organizations that have
established contingency funds earlier.

Vietnamese people are safe from epidemics with limited economic,
technical, social and medical conditions. The State of Vietnam has clearly affirmed
its ability to manage and administer its land in front of the people and people have
certain beliefs when going through the epidemic prevention stage. The love for the
country, the people, the strength of solidarity, sharing, support and help each other
with the national pride is aroused and affirmed. The examples of dedication and
sacrifice of good dignity for the benefit of the people, the country and individuals
and organizations are of great value.

Vietnam has provided material and medical equipment support to China,
France, Cambodia, a number of EU countries ..., performed well its responsibilities
and solidarity, sharing difficulties with the world, setting up images. Good photos
and confidence in diplomatic relations. Vietnam has received international
appreciation and recognition, affirmed to the world about the traditional strength,
myths of the nation, the determination, effort and good capacity of the Government
of Vietnam (36).

Unlike France, Russia, the United Kingdom and many countries that have
enacted emergency laws, which allow the government to take strong measures,
restrict citizens' freedoms to respond to pandemics, also is to guarantee human
rights in general (37). Vietnam does not need to enact new, supplement or amend a
previous Law, but the situation is still resolved. The Government of Vietnam has
been very quick, reacting quickly but also very carefully and accurately before the
situation; On the other hand, the nature of the state of emergency is also
unpredictable, many unexpected factors can occur, requiring the flexibility of the
authorities. However, the author of this article also said that the State of Vietnam
also needs to pay attention, review and revise legal documents, it is still necessary
to have a legal document with a higher legal value from the Government. the
legislature, the uniformity, the constitutionality, the international standards in
gathering the general human rights and the right to work and the right to a living
standard of the people in an emergency situation, should restrict permissions.

More than ever, the lesson of the power of solidarity, gathering the
strength of the community, of the entire nation, the good values of national
traditions, the dignity and the safety of the children people and communities, the
qualities and bravery of the leaders, scientists, dignity and professional ethics of
those in the state of emergency in a state of emergency must be promoted, aroused



and responded to. emergency response request. This is the great spiritual and
material strength that results in overcoming difficulties, providing a legal basis for
human rights, the right to work and the right to an adequate standard of living,
achieving development goals. develop people and countries sustainably even in an
emergency.
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BAO DAM QUYEN LAM VIEC, QUYEN cO MU'C SONG THOA PANG TRONG TINH TRANG
KHAN CAP - MOT SO KINH NGHIEM TU VIET NAM

PGS.TS.NGUT Chu Héng Thanh
TS.Nguyén Thj Thanh.

Tém tat: Quyén lam viéc, quyén cé mirc séng thda dang |a hai loai quyén co ban, c6 méi quan hé mat
thiét vd&i nhau thuéc nhdm quyén kinh té, xa hoi va van héa clia con ngudi. Trong diéu kién x3 héi binh
thuong, bao dam quyén con nguoi vé viéc lam va quyén cé mirc song thoa dang khang dinh sy phat
trién con ngudi, tién bd va phat trién bén virng ctia qudc gia, ludn dugc cdng ddng qudc té, quéc gia,
mdi ca nhan, t& chitc quan tdm. Trong tinh trang khan cap cdc quyén nay lai cang dugc quan tam dic
biét. Bai viét nghién clru khai quat vé quyén va viéc bao vé quyén lam viéc, quyén cé muirc séng thoa
dang & phuong dién quy dinh phdp luat quéc té, gan véi thuc tién phap luat qudc gia Viét Nam, trong
bdi cadnh thé gidi va Viet Nam phai ddi dién véi phong chdng dich bénh Covid 19 1y nhiém nguy hiém
trong cdng ddng, nhu mot tinh trang khan cap dac biét toan ciu. Tinh trang khan cap nay dat ra cac
thach thic trén nhiéu phuong dién: chl thé cé trach nhiém bado vé quyén; yéu cau vé mirc dd bao vé
quyén phu hop vdi diéu kién kinh té- x3 hoi cia quéc gia va phu hgp vdi doi hoi cha tinh trang khan cap;
xem xét t&i quan diém, quy dinh cla Hi€n phap va phap luat hién hanh vé bao vé quyén trong tinh trang
khan cap. Bai viét nghién cru thuc tién hanh ddng bao dam quyén lam viéc va quyén cé murc séng thda
dang trong tinh trang toan dan chdng dich Covid 19 cua Viét Nam; qua d6é dua ra mot s6 nhan xét, danh

gia lam kinh nghiém cho chinh Viét Nam va céng déng qudc té.

NQi dung

Tinh trang khan cap 13 tinh hudng bat thuwdng, cé thé xay ra & bat c&r qudc gia, cong déng nao
hay toan nhan loai. M3c du chi x3y ra trong nhirng tinh huéng nhat dinh nhung sy xuat hién cda tinh
trang khan cap lai c6 strc anh huwdng rat I&n t&i moi mat doi séng cla con ngudi, thuwdng kéo theo nhirng
thiét hai, strc tan pha 1&n hodc ddo 16n trat ty binh thudng vén cé cha doi s6ng con ngudi. Vi vay can
nghién clru & nhiéu géc dd khac nhau, ca vé ly luan va thuc tién, nham han ché thiét hai, bdo dam cac
quyén cho con ngudi, bdo dam cho nha nuwdc, cac t6 chirc, cd nhan dwoc an toan, virng vang vuot qua
tinh hudng khan cép, ti€p tuc hanh trinh phét trién. Nghién clru bdo dam quyén lam viéc, quyén cé mirc
séng thda ddng clia con ngudi trong bdi canh thuc tién phong chdng dich bénh Covid-19 & Viét Nam s&

cho thay nhiéu thanh céng va khong it khé khdn. Chac chan bai hoc kinh nghiém tir Vit Nam sé& cé



nhirng hitu ich nhat dinh d6i véi cong déng qudc té khi xuat hién tinh trang chéng dich ndi riéng va tinh
trang khan cap néi chung trong diéu kién hdi nhap va toan cau héa dang dién ra nhanh chéng, cé nhiéu

dién bién phtrc tap.
1. Khai quat vé bao dam quyén lam viéc va quyén cé mirc séng thoa dang trong tinh trang khan cap.
1.1. Bdo ddm quyén lam viéc va quyén cé mirc sdng théa dang

Quyén lam viéc va quyén cé murc séng théa dang 1a hai quyén co ban thudc nhém quyén kinh té,
x3 héi va vdn héa cla con ngudi, dwoc quy dinh tai Tuyén Ngbén nhan quyén thé gidi nam 1948 (UDHR),
Codng wdc qudc té vé cac quyén kinh té&, x3 hdi va van hoa ndm 1966 (ICESCR), duoc ndi luat hoa trong

phap luat cta cac quéc gia thanh vién.

Theo Diéu 23, Diéu 24, 25 UDHR nam 1948 vé quyén lam viéc quy dinh nhu sau: “Moi ngudi déu
c6 quyén lam viéc, tw do lwa chon céng viéc, dwoc huwdng diéu kién lam viéc céng bdng va thudn loi va

”

duoc bdo vé chéng lai tinh trang thdt nghiép”, “duoc tré cdng ngang nhau cho céng viéc nhw nhau,
khéng cé bdt ci¥ sw phdn biét déi xtr ndo”, “cé quyén dugc hudng ché dé thi lao cong béng va thudn lgi
ddm bdo cho su ton tai cia bdn thén va gia dinh xtrng ddng vdi nhén phdm va duwoc hé tro thém tir cdc
hinh thire béo tro xd héi khdc, néu cén thiét”, “cé quyén thanh Iap va tham gia cdc té chire cbéng doan dé
béo vé quyén lgi cia minh”!. Quyén lam viéc 1a cia mdi con ngudi, quyén ndy duoc tdn trong trong
trang thai tw do, khong bi can tr&, cudng birc, Ilra ddi, v&i sw cong bang, khdng bi phan biét dai xir vé
diéu kién lam viéc, tién cong; dugc bdo vé dé chdng lai tinh trang that nghiép. Ngudi lam viéc duoc thu
huwdng cac gia trj tir lgi nhudn thu duwoc do két qua 1am viéc, nghta 1a viéc thu huwdng loi nhuan khdng chi
danh riéng cho chd s& hitu hay ngudi sit dung lao déng. Ngudi lam viéc dugc hudng céc bao tro xa hoi
can thiét nham bdo dadm sy ton tai cla ho, xirng dang véi nhan phadm, pham gia clia con ngudi. Quyén
lam viéc duwoc bao dam bai té chirc dai dién cho ngudi lam viéc |a t6 chirc cong doan. Noi dung cla
quyén lam viéc bao gdbm ca “quyén nghi ngoi va gidi tri, k€ cd quyén dwoc han ché hop ly vé sé gidr lam
viéc va hwdng nhitng ngay nghi dinh ky duoc trd lvong”?. UDHR vira dat ra quy dinh dé doi hoi su cong
nhan, tén trong quyén lam viéc, vira quy dinh vé trang thai, mdc d6 ton tai cha quyén, st dung quyén,
chi dan vé cach thirc thye hién va bado dam quyén. UDHR chi rd: quyén lam viéc khong chi duoc sir dung

trong trang thai tw do, khdng phan biét d&i x&r, ma con cé su chia sé tir ngudi st dung lao dong bang lgi

1 Khoan 1,2,3,4 Pidu 23, UDHR 1948
2 Piéu 24 UDHR 1948



nhuén, sy bao tro cla x3 hoi. D& bdo vé quyén lam viéc can chdng lai tinh trang that nghiép, can cé thiét
ché& céng doan dai dién bdo vé quyén cla moi ngudi lam viéc, can bdo dam dé ngudi lam viéc cé dugc
cudc sdng cha ban than va gia dinh ho & mirc xirng déng véi pham gid cla con ngudi va phat trién.
UDHR khdng xéc dinh cu thé ch( thé nao phai tén trong, bao dam quyén lam viéc, nhung dudng nhu da
hudng tdi trach nhiém cha ngudi st dung lao déng va trach nhiém cla céng doan. Déng thoi UDHR ciing
ro rang viéc bao dam quyén lam viéc, viéc chéng lai tinh trang that nghiép, viéc bao ddm quyén dwoc
hudng bao tro xa hdi... khong thé thiéu vang vai trd clia nha nuéc va cac chi thé tich cuc khac bén canh
nha nuwdc, doanh nghiép va céng doan, bédo chi, truyén thdng, cac td chirc chinh tri, chinh trj - x3 hoi-

nghé nghiép....

Vé quyén dugc hwdng mirc séng thoa dang. UDHR 1948 d3 nhadn manh quyén |am viéc va nang
quyén nay |én mirc cao hon, pham vi réng hon, cu thé hon khi cong nhan va tén trong quyén bdo dam
murc séng thda dang cha moi ngudi. KE ti€p Diéu 23, Diéu 24 vé quyén lam viéc, Diéu 25 cla UDHR 1948
da quy dinh: “Moi ngudi déu cé quyén duoc hudng mirec séng du dé dam béo strc khoé va phuc lgi cia
bén thdn va gia dinh, vé cdc mdt édn, mdc, &, y té€ va cdc dich vu xé héi cdn thiét khdc, cling nhuw ¢6 quyén
duoc bdo hiém trong trudng hop thét nghiép, 6m dau, tan tat, god bua, gid nua hodc thiéu phuong tién

sinh séng do nhi*ng hodn cénh khdch quan vurot qud khé ndng kiém sodt cia minh™3,

N&u nhu quyén lam viéc gan véi thu lao, chéng that nghiép nham bdo ddm cho moi ngudi cé
cudc sdng 6n dinh, phat trién - sy ton tai xirng ddng vd&i nhan phadm cha con ngudi, thi quyén bao dam
murc séng théa dang da cu thé hda diéu kién ton tai cla moi ngudi vé bao dam sirc khoe va phic lgi cla
ban than va gia dinh ho vé dn, mac, &, y té, cic dich vu x3 hodi can thiét, m& rdng téi quyén dugc bao
hiém that nghiép, 6m dau, tan tat, tudi gia, .... hodc thi€u phuong tién sinh séng do hoan canh khach

quan. Danh sy quan tam dic biét quan tdm tdi quyén cla ba me, tré em*.

Cac quy dinh tai Cong uwdc qudc té vé quyén kinh té&, x3 héi va van héa ndm 1966 (ICESCR) vé
quyén lam viéc va quyén cé murc sdng thda dang da ké thira, phat trién va cu thé hda cac quy dinh cla
UDHR 1948 vé chu thé bao vé quyén, cach thirc, phuong phap, chuong trinh, chinh sach dé bao vé cac

quyén, gia ting, cai thién mirc d6 thu hudng cac quyén. Cu thé nhu sau:

% Khoan 1 Diéu 25, UDHR 1948.

4 Khodn 2, Diéu 25, UDHR 1948



Vé quyén lam viéc, tai cac Diéu 6,7,8,9,10 ICESCR da quy dinh qudc gia thanh vién thira nhan
quyén lam viéc, moi ngudi cé co hdi kiém sdng; quy dinh nghTa vy cla cdc qudc gia la phai thi hanh cac
bién phdp thich hop dé bao ddm quyén nay, nhu trién khai cdc chuong trinh dao tao, cé chinh sach va
bién phap k§ thuat nham dat sy phat trién vitng chac vé kinh t&, xa hoi va vin hda, tao cong &n viéc [am
day da, hitu ich cho tirng cd nhan®. Khdng chi dirng lai & viéc quéc gia phai bdo ddm quyén, cic quéc gia
con phai bao dam diéu kién lam viéc cong bang, thuan lgi, thu lao thda dang cho mot cudc séng twong
ddi day du cho ban than va gia dinh; dong thoi khdong phan biét d6i x&r vé thu lao, co hdi thing
tién...theo cac quy dinh cda ICESCR®. Dbng thoi, dé ting cudrng bao dam quyén lam viéc, ICESCR cling
quy dinh quéc gia thanh vién phai bdo dam quyén thanh 13p va gia nhap cdng doan, lién hiép cong

doan’; quyén dugc hudng an sinh x3 hoié.

Vé quyén cé mirc séng théa dang (quyén bdo ddm cudc séng day du) cho ban than va gia dinh
ngudi lam viéc, Diéu 11 ICESCR d3 ké thira quy dinh cha UDHR 1948 va hudng téi mirc d6 cao hon 13
dugc khdng ngirng cai diéu kién séng, tiép tuc quy dinh cu thé vé nghia vu cla qudc gia “phdi thi hanh
nhifng bién phdp thich hop dé bdo dam viéc thuc hién quyén nay”®, nhu cai thién phuong phép san xuat,

bdo quan va phan phdi lvong thuc, thuc phdm cong bang dua theo nhu cau®.

Pé bao dam chung cho tit ca cac quyén trong di duoc quy dinh, ICESCR da
dit ra nghia vu ctia qudc gia noi chung va nghia vu riéng d6 véi qudc gia dang phat
trién: “sé tién hanh cdc bién phdp, mot cdch riéng ré va théng qua sw hop tdc giip
dé quoc té, ddc biét la cdac bién phdp kinh té va ky thudt, st dung téi mirc t6i da
cdc tai nguyén san c6 cua minh, nham dat dwoc viéc bao dam ngay cang day di
cdc quyén dwoc thira nhdn trong Céng wéc nay bang moi bién phdp thich hop, dic
biét ké cd viéc théng qua nhitng bién phdp ldp phap”, “Cdc quéc gia dang phat

trién c6 thé quyét dinh mikc d6 dam bdo cdc quyén kinh té ma da dwoc ghi nhin

5 Piéu 6, ICESCR

¢ Pidu 7, ICESCR

7Piédu 8, ICESCR

8 Pidu 9, 10 ICESCR

9 Khoan 1 Piéu 11 ICESCR
10 Khoan 2 Piéu 11 ICESCR



trong Cong woc nay cho nhitng nguoi khong phai la cong dan cua ho, co xem xét
théa dang dén cac quyén con nguoi va nén kinh té quoc dan ciia minh”"'. Pay 1a
nghia vu & mitc d6 ham y “md” rang cac qudc gia phai bao dam cac quyén thoa
dang voi diéu kién nén kinh té va sy phat trién ctia minh.

Viéc bdo dadm cac quyén vé viéc lam va lao déng; quyén cé mirc sdng thda dang con dugc tai
quy dinh & céc cong wdc lién quan nhu: tai khoan 3a, Piéu 8 ICCPR; cac binh ludn chung s6 4, s6 7, s6 12,
s6 14, s6 14 cda Uy ban ICESCR; ILO s6 100, s 111, s6 87, s6 98, s6 29, s& 105, Cong wdc CEDAW, Cong
udc CRC va céc quy dinh qudc té khac, bdi viéc bdo dam quyén con ngudi luén dat trong mdi quan hé

lién quan va phu thudc nhau gitra cac quyén.

Tém lai, quyén lam viéc va quyén cé murc séng thda déang d3 dwoc quy dinh rd trong cac vén
kién quéc té, kém theo la cdc bdo dam quyén cla nhiéu chi thé, nhiéu phuwong thirc va bién phép, & ca
pham vi quéc gia va hop tac qudc té, phu hop vdi didu kién kinh té€, x3 hdi va mirc dd phat trién cla quéc

gia, theo sy phat trién cla qudc gia, viéc bdo ddm cac quyén nay cling dwoc cai thién, gia tang.
1.2. Tinh trang khan cap va viéc bao dam cac quyén lam viéc, quyén cé mirc séng théa dang

Theo nhan thtc chung, tinh trang khan cip 1a mot tuyén bd cua chinh phu,
kém theo nhiing canh bdo hodc ra I¢énh cho céng dan, co quan nha nudc phai thay
d6i cac hoat dong binh thuong, thi hanh cac ké hoach sin sang dé giai quyét tinh
hudng khan cap. Cac tuyén b tinh trang khan cép thuong xuat hién khi co thién
tai, dich bénh, bao loan ¢6 vii trang, tinh trang co6 chién tranh va duogc quy dinh
trong hién phap va phap luat. Khi xudt hién tinh trang khan cap, tat ca cac quyén
dan su, chinh tri, kinh té, x3 hoi va van héa déu bi han ché hodc chju anh huong
lién quan ¢ nhitng mac d6 khac nhau. Tuy nhién, nha nudc can cd va thudng cd

nhing chinh sach hd trg kém theo vé kinh té, xa hoi cho ngudi dan, dong thdi mdi

11 Piéu 2, ICESCR



c4 nhan, to chirc trong cong dé)ng s€ cung nha nudc thuc hi¢n cac trach nhiém dé
bao dam cac quyén co ban ctia con ngudi'2.

Céc cong ude qudc té vé ton trong va bao dam quyén con nguoi ndi chung
hau nhu danh rit it quy dinh vé bao dam cac quyén tinh trang khan cip. UDHR va
ICESCR khéng c6 quy dinh nio truc dién vé 1a tinh trang khan cip va bao dam
quyén lam viéc, quyén co6 muc song thoa dang trong tinh trang khan cip. Tuy
nhién, Diéu 4 cua Cong udc qudc té vé cac quyeén dan su, chinh tri quy dinh vé
quyén trong tinh trang khan cap 1a: Trong thoi gian c6 tinh trang khdn cdp xdy ra
de doa sy song con ciia quoc gia va dd dwoc chinh thire céng bé, cdc quéc gia
thanh vién c6 thé dp dung nhitng bién phdp han ché cac quyén néu ra trong Cong
wéc nay, trong chirng myc do nhu cau khdn cdp cia tinh hinh, véi diéu kién nhitng
bién phdp nay khéng trdi véi nhitng nghia vu khdc cia quoc gia dé xudt phat tiv
ludt phdp quoc té va khéng chira dwng bat ky s phdn biét doi xir ndo vé ching téc,
mau da, gidi tinh, ngén ngit, tén gido hodc nguoén goc xa héi'’. Co nghia rang tinh
trang khan cdp dugc hiéu 1a tinh trang de doa su sdng con cua qudc gia va phai
thue hién thu tuc cong bd chinh thirc dé qudc gia duge quyén ap dung han ché
quyén trong chimg muc phi hop v6i nhu cau cua tinh hinh, khong trai v6i phap
luat quéc té, khong phan biét ddi xir. Nhung ngoai trir d6i véi cac quyén song,
quyén khong bi tra tn, quyén khong bi bat 1am nd 1é hay nd dich, quyén khéng bi
b6 ti vi Iy do khong ¢ kha ning hoan thanh hop dong, quyén tu do cu tra, roi khoi
dat nude, trd vé nudc minh' - nhitng quyén nay khong phai chiu bat ky han ché
nao, tror nhirng han ché do luat dinh va 1a can thiét dé bao dam an ninh qué)c gia,

trat tu cong cong, suc khoe, dao dirc xa hdi hodc cac quyén ctia nguoi khac va phai

2 BO Y té - HY (2020), “Nén hiéu thé nao vé tinh trang khan cip y té toan cau?”, https://suckhoedoisong.vn/nen-
hieu-the-nao-ve-tinh-trang-khan-cap-y-te-toan-cau-la-gi-n168329.html, truy cdp ngay 20.5.2020; NHK (2020),

“Hiéu dung vé “tinh trang khan cép”, https://tomonivj.jp/hieu-dung-ve-tinh-trang-khan-cap/ (Cong thong tin cho
nguoi VN tai Nhat), Post 15/04/2020)”, truy cép ngay 24.5.2020
13 Khoan 1 biéu 4 ICCPR
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pht hop v6i quyén khac's. Biéu 4 caa ICCPR di quy dinh vé han ché quyén dan
su, chinh tri, kém theo 1 trinh ty, cach thic va ngoai 18 trong viéc han ché cac
quyén, ciing chinh 13 ham ¥ cua bao vé quyén khong bi han ché mot cach tuy tién.
Song trong méi lién hé, phy thudc giita cac quyén con ngudi, ciing 13 yéu cau cua
han ché quyén, chiing ta c6 thé tir quy dinh nay ma nghién ctru toi viéc han ché va
bao dam cac quyén lam viéc va quyén c6 mirc song thoa dang cling nhu cic quyén
kinh té, x4 hoi va van hoa néi chung trong tinh trang khan cép.

Mot s6 diéu luat cia UDHR va ICESCR mic du khong truc tiép quy dinh vé
béo dam quyén trong tinh trang khan cép, chi quy dinh nghia vu bao dam quyén,
han ché quyén nhung ciing cho phép chung ta hiéu vé nguyén tic han ché quyén,
bao dam quyén khi tinh hudng khan cip xay ra. Diéu 29 cia UDHR quy dinh: Moi
ngueoi déu c6 nghia vu doi véi cong dong; khi thie hién cdc quyén va tw do cia
minh, moi nguoi chi chiu nhitng han ché do ludt dinh, nham muc dich duy nhat la
ddm bdo sw c¢éng nhdn va tén trong thich ding déi véi cac quyén va tir do ciia
ngueoi khdc ciing nhuw ddp g nhitng yéu cau chinh dang vé dao dire, trdt tw xa hji
va phiic lgi chung trong mét xd héi dan chi; trong bdt cir truong hop nao, viéc
thuwee hién nhitng quyén va tw do ndy ciing khéng dwoc di ngwoc lai véi nhitng muc
tiéu va nguyén tic cua Lién Hop Quoc. Diéu 4, ICESCR quy dinh: méi quoc gia
chi ¢6 thé dit ra nhitng han ché bang cdc quy dinh phdp ludt trong chimg muec
nhitng han ché dy khéng trdi véi ban chit cia cde quyén néi trén va hodn todn vi
muc dich thiic day phiic loi chung trong mét xa héi dan chi.

Trong thuc té, céc quy dinh cua UDHR, ICCPR, ICESCR la théng nhét va
phi hop véi quan diém chung cta cong dong trong nhan thirc tinh trang khan cap'®

va thyc hién cac quy dinh vé han ché quyén, bao dam quyén trong tinh trang khan

15 Khoan 3, Piéu 12 ICCPR

16 Vién ngon ngit hoc (2010), Tir dién tiéng Viét, NXb Tir dién bach khoa



cap noéi chung va tinh trang phong chdng dich bénh Covid - 19 13y nhiém trong
cong dong & pham vi qudc té vira qua'’. Cu thé, nuc Phap da thyc hién 1énh gidi
nghiém sau khi Chinh pht ban bé tinh trang khap cap dé ngin chin bao loan nim
2005, Luat vé tinh trang khan cap duoc ndi cac Phap thong qua trong cudc hop dic
biét va s& co hi¢u lyc trong 12 ngay dé han ché mot sb quyén co ban cua nguoi
dan, nhim bao dam an toan cong déng, trat ty xa hoi. Trude d6 Phap cling da ap
dung luat vé tinh trang khan cép ddi vé6i cac cude bao loan vii trang ¢ lanh thd hai
ngoai ciia nude Phap'®. Trong thuc té phong chong dich bénh Covid - 19 bat dau tir
cudi nim 2019, sang dau nim 2020, nhiéu qudc gia trén thé gidi da céng b tinh
trang khan cip. Ngay 08/4/2020 Nhat Ban di tuyén bb tinh trang khan cap dbi véi
7 tinh thanh dén hét ngay 06/5/2020 theo Luat vé cac Bién phap Dic biét chéng lai

Dai dich cim va Luét On dinh khan cap doi séng qudc gia, du khong phong toa

nhu mét s6 qubc gia khac nhung 06 loai hinh kinh doanh tam ngimg hodc rat ngan
thoi gian hoat dong, ngudi dan han ché ra ngoai, déng ctra truong hoc, song cac
dich vu thiét yéu van duy tri dé bao dam doi sdng, stc khoe, Chinh pha Nhat Ban
s& hd tro cho ngudi dan, doanh nghiép nhung vi loi ich chung ciing ¢ thé ap dung
cac bién phap cudng ché can thiét'®.

Tuong tu Phap, Nhat Ban, nhiéu qudc gia trén thé gidi di ¢ cong bd tinh

trang khan cdp va dung cac bién & mtc do khac nhau tiy thudc vao ¥ thic hop tac

7 Lwong L& Minh (2020), “Thuc trang phdp luat Viét Nam trudc kha ndng ban bé tinh trang khan cap vé dich Covid-

19”, Post 05/04/2020, https://viethamfinance.vn/thuc-trang-phap-luat-viet-nam-truoc-kha-nang-ban-bo-tinh-

trang-khan-cap-ve-dich-covid-19-20180504224236897.htm, truy cap ngay 28.5.2020.

¥ Pinh Chinh (theo BBC, AP) (2005), “Phap ban bd tinh trang khan cip va gidi nghiém”,

https://vnexpress.net/phap-ban-bo-tinh-trang-khan-cap-va-gioi-nghiem-2060500.html, post Th& tw, 9/11/2005,

07:02 (GMT+7), cap nhat ngay 25.5.2020

19 NHK (2020), “Hiéu dung vé “tinh trang khan cap”, https://tomonivj.jp/hieu-dung-ve-tinh-trang-khan-cap/ (Céng
thong tin cho nguoi VN tai Nhét), Post 15/04/2020)”, truy cap ngay 24.5.2020
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https://tomonivj.jp/hieu-dung-ve-tinh-trang-khan-cap/

ctia ngudi dan véi chinh quyén va cong dong, van hoa, truyén thong cua qubc gia
d6, gan dy nhét 1a cac Chinh phii nay da cong bd tinh trang khan cép vé phong,
chéng dich bénh Covid - 19.

Bao dam quyén lam viéc va quyén c6 muc séng théa dang co ban ludn 1a
van dé duoc quan tam, thudc trach nhi¢m cua tat ca cac chu thé trong xa hai, tur ca
nhan, céac to chirc chinh tri, kinh té, xa hdi, doanh nghiép dén nha nuée, duge thuc
hién bang nhiéu phuong thirc va bién phap. Trong d6 tip trung nhat vao trach
nhiém nha nudc phai bao dam quyén trén co so diéu kién va su phat trién vé kinh
té, xa hoi, ngdy cang gia ting, cai thién mac d6 thu hudong quyén theo su tich liy
va phat trién cua qudc gia. Nhat 1a trong tinh trang khan cip, nha nudc phai bao
dam cac quyén tot nhat trong pham vi kha nang kinh té - xa hoi ctia minh, phu hop
vGi yéu ciu cua tinh hinh khan cdp, biao dam cong bang va trén co s¢ quy dinh
phap luat.

2. Bao dam quyén lam viéc va quyén cé mirc sdng thoa dang trong tinh trang khan cap tai Viét Nam

Viét Nam 13 quéc gia dang phat trién, la thanh vién cha Cong uwdc ICESCR, chiu sy rang budc
nghia vu céng nhan, tn trong, bao dam, thuc diy quyén lam viéc va quyén cé mirc séng thda dang cla
con ngudi trong pham vi kha nang phu hop véi diéu kién kinh t&, x3 héi cla dat nuwdc?, phu hop vdi yéu
cau cula tinh trang khan cap, can clr vao phap luat. Nha nwdc Viét Nam d3 thyc hién nghia vu qudc té,
déng thoi 13 nghia vy, cling 1a muc tiéu ctia Nha nuéc va toan dan toc vé cdng nhan, tdn trong, bao ddm
quyén lam viéc, quyén cé mirc séng thda dang va cac quyén con ngudi ndi chung, bang ca cac cach thirc,
bién phap |ap phap, hanh phap, tu phap cung nhiéu chuong trinh hanh déng phu hop véi diéu kién cla

kinh t& - x3 hdi quéc gia, & trang thai xa hdi binh thudng va ca tinh trang khan cap.

Viét Nam khéng chi 1a thanh vién vién ctia Céng wdc ICESCR, ICCPR ma con phé chuan 21/189
Cong wéc thudc t6 chirc ILO vé quyén lam viéc, thé hién mirc d6 cam két rat cao, nd luc rat Ién cla Viét

Nam trong diéu kién kinh té€ - x3 héi dang phat trién. Tir quan diém lanh dao cla Dang?!, dén Hién

20 Pjéu 2, ICESCR

2 Pang Cong san Viét Nam (2011), “Cuong linh d6i méi dit nude nam 1991, stra d6i, bd sung nam 20117 va cac
van kién khac cua Dang trong thoi ky doi méi: Van kién Dai hoi XII ciia Pang



phap??, cac dao luat lién quan dén lao déng, an sinh, phuc i xa hdi .... nhu B luat Dan sy ndm 2015,
Bo ludt Lao dong nam 2019, Luat Doanh nghiép nam 2014, Luat Thuvong mai nam 2005, Luat Viéc lam
nam 2013, cac Luat vé bao hiém ... déu quy dinh vé quyén lam viéc, ty do lua chon viéc 1am cla nguoi
lao dong va bdo ddm murc séng cla ngudi lao dong; hi€én phap va luat khac khéng cé quy dinh riéng vé
quyén bdo dam cé muirc séng théa dang, dwdng nhuw quyén nay dugc quy dinh 16ng ghép trong céc
quyén vé s& hiru hop phap, quyén vé nha &, quyén an sinh xa hdi va nhirng quyén lién quan, phu thudc
cla cac quyén nay. Thyc té nay cho thay, quy dinh cta phap luat Viét Nam vé bado ddm quyén lam viéc
phu hop, thdm chi & murc tién bd so vadi thdng 18 qudc t&23. Vé bao ddm quyén cé mirc sdng thoa dang,
Nha nudc cling d3 phé duyét thuc hién cac chuong trinh vé xéa déi giam ngheéo, tro giup khé khan,
thoat nghéo, bao dadm sinh k&, an sinh x3 héi, 1ap Qu{ viéc lam...Dé lam tién dé thic day viéc bdo dam
thuc hién va dat muc tiéu quy@n lam viéc, quyén cé murc séng théa dang, Nha nudc d3 tién hanh bdo
dam cac quyén s& hitu, tu do kinh doanh, 1am giau hop phdp va nhiéu quyén khac: Quyén duoc tiép can
V@i cdc ngudn lyc sdn xuat, phat trién co s& ha tang, dac biét & nhirng ving siu, xa, vung déng bao dan
tdc thiéu s6; Quyén duoc tiép can véi co hdi viéc lam; Quyén dugc tiép can vdi cac dich vu cham séc sirc
khoe; Quyén duoc ti€p cin vdi nhiéu hinh thirc an sinh x3 hdi (bdo hiém, tro gilp, dich vu,...); Quyén
duoc tro gitp phap ly; Quyén duoc tham gia vao doi séng kinh té, x3 hoi, van hda va dan s, chinh tri.
Mtrc thu nhdp chuin nghéo d3 ngay mot cdi thién gia tang, Viét Nam d3 vé dich vé muc tiéu giam nghéo
trudc 2 ndm so véi cam két qudc té, 1a 1 trong 6 quéc gia thuyc hién sdm nhat Muc tiéu Thién nién ky vé
giam nghéo, s& ngudi tham gia bao hiém xa hdi va bdo hiém that nghiép gia tang, ty I& tham gia bao

hiém y té€ bao phu 83% 4.

Tuong thich véi quy dinh cia UDHR, ICCPR va ICESCR, Hién phap va
phap luat Viét Nam khong truc dién quy dinh vé bao dam quyén lam viéc va quyén
c6 murc sdng thoa dang trong tinh trang khan cap. Hién phap chi c¢6 quy dinh chung
rang: Quyén con ngudi, quyén cong dan chi cé thé bi han ché theo quy dinh cia

ludt trong trieong hop can thiét vi Iy do quéc phong, an ninh quoc gia, trdt ti, an

2 Pidu 34, 35, 57, 59, Hién phap Viét Nam nam 2013

3 Bui Si Loi (2020), “Bao dam quyén tu do lam viéc cho ngudi lao dong ¢ Viét Nam”,
http://www.xaydungdang.org.vin/Home/PrintStory.aspx ?distribution=13695 &print=true, Tap chi Xdy dung dang,
online, 28/3/2020, truy cap ngay 25/5/2020.

24 Nguyén Thanh Tuén (2017), “Quyén c6 mirc séng di va viéc bao dam ¢ Viét Nam” Tap chi Ly ludn chinh trj s&
1-2017
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toan xd hoi, dao duc xa hoi, swc khoe cua cong d‘o”‘ng”; va quy dinh ngz"m gon vé
tinh trang khan cap véi cac quyén so hitu thu nhap hop phap: Truwong hop thét can
thiét vi Iy do quéc phong, an ninh hodc vi loi ich quéc gia, tinh trang khdn cap,
phong, chong thién tai, Nha miede trung mua hodc trung dung cé boi thuong tdi
sdn ciia té chire, cd nhan theo gid thi trwong®. Phap 1énh Tinh trang khan cip nim
2000 (dugc hudng dan boi Nghi dinh 71/2002/ND-CP), Luat Phong, chéng dich
bénh truyén nhiém nam 2007 (dugc hudng din boi Nghi dinh 101/2010/ND-CP).
Hai chi thé c6 thim quyén ban bé tinh trang khan cap n6i chung 1a Uy ban thuong
vu Quéc hoi va Chu tich nudc?’; quy dinh “cac bién phap dic biét trong tinh trang

29 ¢¢ 29, ¢¢

khan cap” nhu: “d6i cong tac khan cap”, “ddi cap ctru, ctru ho luu dong”; “quan 1y
dic biét vé gid” “cac bién phap duoc ap dung trong tinh trang khan cép vé dich”,
“do1 chéng dich co dong” nham bao dam strc khée, vé sinh moi truong .... voi su
tham gia cta cac cap chinh quyén, co quan chuyén mén va toan xa hoi®®. Tuy
nhién do khoang cach vé thoi gian ban hanh ma hién céc vin ban quy pham phap

luat ndy dang ton tai nhitng xung dot can chinh sira, bo sung hodc ban hanh méi.

Bo luat lao dong Viét Nam nam 2019 ciing chi quy dinh vé chuyén cong
viéc khi gip kho khin dot xuét do thién tai, hoa hoan, dich bénh nguy hiém... kém
theo gi6i han bao dam vé thoi gian chuyén cong viéc va duy tri thu nhap 6n dinh
cho nguoi lao dong®; quy dinh vé quyén don phuong chdm dut hop dong cua

nguoi st dung lao dong do thién tai, hoa hoan, dich bénh nguy hiém, dich hoa....

25 Khoan 2, Diéu 14, Hién phap nim 2013
26 Piéu 32, Hién phap 2013
27 Khoan 13 Biéu 70; khoan 10 Diéu 74; khoan 5 Diéu 88 Hién phap Viét Nam nam 2013

28 Phap 1énh Tinh trang khén cép nam 2000 va Nghi dinh 71/2002/ND-CP; Luat Phong, chéng dich bénh truyén
nhiém nam 2000 va Nghi dinh 101/2010/ND-CP

29 Khoan 1, Diéu 29, B luat Lao dong Viét Nam nam 2019



nguoi st dung lao dong d3 tim moi bién phap khic phuc nhung vin budc phai
giam chd lam viec™.

C6 thé nhan xét rang cic quy dinh ctua Hién phap va phap luat Viét Nam,
cling nhu phap luat quéc té vé& bao dam quyén con ngudi néi chung va quyén 1am
viée, quyén c6 muc soéng thoa ddng méi chi ding lai & mirc do khai quat chung
hodc thiéu tinh dong bo. Pé co du cin c&t phap 1y du cho bao dam quyén viéc lam
va quyén c6 murc séng thoa dang cin c6 nhimg quy dinh chi tiét, bd sung cho van
de.

Maic du quy dinh phép luat 1a quan trong, nhung hanh dong va phan ing cua
Chinh phti Viét Nam trude tinh hudng khan cap tré 1én dic biét quan trong cho bao
dam quyén lam viéc va quyén cd muc soéng thoa dang ciia ngudi dan va cu dan.
Qua thuce tién phong chdng dich bénh Covid 19 vira qua, tinh trang dugc xem 1a
“tién khan cap”?', Nha nudc Viét Nam di thuc hién hang loat cac hoat dong nham
chién thang dich bénh, bao dam cac quyén lam viéc va quyén c6 muc song thich
dang phu hop, tham chi dugc danh gia & mirc cao so véi diéu kién kinh té, xa hoi

va co sO vat chat y t€. Cu thé:

Téng Bi thu, Chu tich nudc kéu goi doan két dan toc, cung ¢d niém tin,
thong nhat ¥ chi, hanh dong cua cac cap chinh quyén tir trung wong tdi co sd; cac
luc luong quan doi, cong an va cac ban, bg, nganh; su vao cudc kip thoi, tich cuc
ctia Mt tran T6 quéc, céc doan thé, cong déng doanh nghi¢p va cac co quan thong

tan, bao chi dé chién thang dai dich, voi tinh than coi stc khoe va tinh mang cua

30 Piéu 36, Bo luat Lao dong Viét Nam nam 2019.
31 Liong L& Minh (2020), “Thuc trang phap luat Viét Nam trwdc kha nang ban b6 tinh trang khan cap vé dich Covid-

19”, Post 05/04/2020, https://viethamfinance.vn/thuc-trang-phap-luat-viet-nam-truoc-kha-nang-ban-bo-tinh-

trang-khan-cap-ve-dich-covid-19-20180504224236897.htm, truy cap ngay 28.5.2020



https://vietnamfinance.vn/thuc-trang-phap-luat-viet-nam-truoc-kha-nang-ban-bo-tinh-trang-khan-cap-ve-dich-covid-19-20180504224236897.htm
https://vietnamfinance.vn/thuc-trang-phap-luat-viet-nam-truoc-kha-nang-ban-bo-tinh-trang-khan-cap-ve-dich-covid-19-20180504224236897.htm

con ngudi 1a trén hét, mdi ngudi dan 14 mot chién si trén mat tran phong, chong
dich bénh. Nha lanh dao cap cao ctia Viét Nam da khoi day tinh than yéu nudc,
truyén thong doan két tiém tang cta dan toc Viét Nam khi phai ddi dién v6i nguy
nan’2. Pong thoi 10 kéu goi 1a can ctr dé Chinh pha Viét Nam ban hanh vin ban va
t6 chire thuc hién.

Tha tudng Chinh phd d3 ban hanh hang loat céc van ban dé x& Iy tinh hudng khi xuat hién dich
bénh nguy hiém. Ban hanh cac Chi thi hda téc vé thwc hién cac bién phép cip bach, than téc phong,
chéng dich Covid 1934, céch ly toan x3 hoi trong vong 14 ngay, han ché& nhiéu quyén con ngudi noi
chung, trong d6 cé cac quyén lam viéc an toan nha xudng, lam viéc tai nha; nhung bao dam murc séng
théa ddng cho ngudi dan vé thuc phadm, thudc men, cap ctru sirc khde, thong tin lién lac, cdc nhu yéu
pham thiét yéu..., hd tro doanh nghiép san xuat thiét bj y té... vdi phwong thirc quy trach nhiém cho ca
nhan ngudi dirng dau don vi, cdng khai chinh xdc théng tin vé dich bénh, bdo ddm an ninh trat tu,
phong chéng t6i pham, khéng gay tinh than hoang mang cho nhan dan. Ban hanh cdc van ban x{r Iy vi

pham phong, chéng dich bénh ca vé mat hinh s, hanh chinh.

Bén canh d6 Chinh phu thyc hién truyén théng nhan dao, bao dam kham chita bénh cho nguoi
nwdc ngoai tai Viét Nam, don, giai ciru ngudi Viet Nam mac ket & nwdc ngoai tré vé nudc vdi phuong
cham “khéng mot ai bi bd lai phia sau”, tién hanh trg cdp cho ngudi nghéo, ngwdi mat viéc lam, bao
dadm ché& d6 cho nguodi phai cach ly phu hop véi diéu kién kinh t&%°. Huy dong, kéu goi Gng ho vé tai
chinh, vat chat cla cdng dong doanh nghiép, cac cd nhan, t6 chirc khac trong x3 hoi, vdi tinh than Nha
nuwdc, doanh nghiép va cdng déng cung thuc hién trdch nhiém chia sé khé khan, cung chéng va chién

thang dich bénh nhung van bdo ddm cudc séng cho ngudi lao dong, ngudi nghéo, ngudi yéu thé.

3. M4t s8 nhén xét va kinh nghiém

2Bo Y té (2020), “Tong Bi thw, Chil tich nude kéu goi doan két dé chién thing dai dich”, https://moh.gov.vn/hoat-
dong-cua-lanh-dao-bo/-/asset_publisher/TW6L TplZtwaN/content/tong-bi-thu-chu-tich-nuoc-keu-goi-oan-ket-e-
chien-thang-ai-dich, Post ngay 31/3/2020

33 Quyét dinh s6 07/2020/QD-TTg ngay 26/2/2020 cua Thu tuéng Chinh phu stra dbi, bd sung mot sé diéu cua
Quyét dinh s6 02/2016/QD-TTg ngay 28/01/2016 ciia Thii twéng Chinh phi quy dinh diéu kién cong bd dich va
cong bd hét dich bénh truyén nhiém.

34 Chi thi s6 15/ CT-TTg ngay 27/3/2020; Chi thi s6 16/CT-TTg vé thyc hién cac bién phap cap bach phong chdng
dich Covid 19, ngay 31/3/2020.

3 Quyét dinh 15/2020/QD-TTg, ngay 24/4/2020.
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Dén nay, Nha nudc Viét Nam, gdn vdi tinh trang phong chdng dich bénh Covid 19 d3 kiém soat
t6t tinh hinh, cdc hoat dong xa hdi da dan dan 6n dinh trd lai, méc du quyén lam viéc cling nhu doi s6ng,
murc sOng cla ngudi dan bj anh hudng, nhat |a trong khéi doanh nghiép, tw nhan, nhiéu co sé& tu nhan bj
thiét hai ndng né, dnh hudng I&n dén thu nhap cda don vi va ngudi lao déng, nhu céc trudng hoc, co s&
dao tao tu nhan, cac dich vu vui choi, gidi tri, du lich, van tai..., viéc lam va quyén cé mirc séng théa dang
trong khu vire 1am viéc nha nudc va cac don vi su nghiép co ban van 6n dinh bdi ngudn ngan sach; hodc

cdc t6 chirc sy nghiép da thiét 1ap quy du phong trudc do.

Ngudi dan Viét Nam dugc an toan trudce dich bénh vdi ngudn luc han ché vé kinh té, ky thuat,
cac diéu kién x3 hoi, y té.... Nha nudc Viét Nam di khang dinh rd dwoc kha ndng quan ly, diéu hanh dat
cta minh trwdc nhan dan, nhan dan cé niém tin nhat dinh khi tradi qua giai doan phong chéng dich bénh.
Tinh yéu dat nwdc, dong bao, strc manh doan két, su chia sé, dum boc, giip d& nhau cung niém ty hao
dan tdc duoc khoi day va khang dinh. Nhitrng tdm guong vé sy cong hién, hy sinh vé pham gia tot dep vi

lgi ich cia nhan dan, cha dat nwdc dugce cla cd nhan, td chire cé gia tri rat 16n.

Viét Nam d3 thuc hién hd tro vat chat, thiét bj y t€ cho Trung Qudc, Phap, Capuchia, mét s6
quéc gia EU..., thue hién tot trach nhiém va sy doan két, chia sé kho khan véi qudc té, thiét 1ap hinh anh
tét va niém tin twdng trong quan hé ngoai giao. Viét Nam nhan duwoc sy danh gia, cong nhan cla qudc
té, khang dinh duoc véi quéc té vé sirc manh truyén théng, huyén thoai clia dan toc, sy quyét tdm, nd

lwe, nang luc tét cha Chinh phd Viét Nam?3.

Khoéng giéng nhu Phap, Nga, Anh va nhiéu quéc gia da ban hanh luat vé tinh trang khan cap, cho
phép chinh phd st dung cac bién phap manh, han ché cic quyén ty do cla cdng dan dé rng phd vdi dai
dich, cling 13 d& bdo dam cac quyén con ngudi ndi chung®’. Viét Nam khéng can ban hanh mai, b6 sung
hay slra d6i mot vin ban Luat trwdc d6, nhung tinh hinh van dugc gidi quyét 6n thoéa. Chinh phu Viét
Nam d3 rat hoa toc, phan rng nhanh nhuwng cling rat can trong, chinh xac truwdc tinh hinh; mat khac ban

chat cda tinh trang khan cap ciing |3 tinh huéng khé lvong trudce, nhidu yéu td bat ngdr cé thé xuat hién,

36 TTXVN (2020), “Qudc té danh gia Viét Nam phong chdng dai dich COVID-19 hiéu qua”,
https://moh.gov.vn/hoat-dong-cua-dia-phuong/-/asset_publisher/gHbla8vOQDuS/content/quoc-te-anh-gia-viet-nam-
phong-chong-ai-dich-covid-19-hieu-qua, post 04/04/2020, truy cap ngay 29/5/2020

37 BUi Thu Hang (2020), “Ban hanh van ban trong tinh trang khan cap nhin tir dich bénh Covid- 19”, Tap chi Nghién
ctru Lép phdp s6 08 (408), thang 4/2020
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doi héi sy linh hoat clia nha cdm quyén. Tuy nhién tac gid bai viét nay dong thoi cho rang Nha nudc Viét
Nam ciing can quan tam, xem xét, ra sodt lai vdn ban quy pham phdp luat, van can thiét cé mot vin ban
luat c6 gid tri phdp ly cao hon tlir co quan lap phdp, bdo dadm tinh déng bd, tinh hop hién, hop véi cac
chudn muc quéc té trong bao dam cac quyén con ngudi ndi chung va quyén lam viéc, quyén cé mirc

s6ng thda dang cla ngudi dan trong tinh trang khan cap, can han ché quyén.

Hon bao gi®r hét, bai hoc vé strc manh cua tinh than doan két, tdp hop strc manh cla cdng dong,
cla toan dan tdc, cac gia tri tot dep clha truyén théng dan téc, phdm gid va su an toan cla ca nhan con
ngudi va cdng dong, pham chat va ban Iinh cla céc nha 13nh dao, cac nha khoa hoc, phdm gid va dao
dirc nghé nghiép cla nhirng ngudi lam nghé nghiép tién phong trong tinh trang khan cip phai duogc
phat huy, khoi ddy, dadp (rng yéu cau giai quyét tinh trang khan cap. Day chinh |3 sitc manh tinh than va
vat chat to |&n 1am [én thanh tich vuot qua khé khan, 1am co s& bao ddm vé mat phép ly cdc quyén con
ngudi, quyén lam viéc va quyén cé mirc séng théa dang, dat muc tiéu phat trién con ngudi va qudc gia

mot cach bén virng ngay ca trong tinh trang khan cap.
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