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Remedies 

• ‘then the equitable compensation provided in 

lieu had to reflect the cardinal principle of 

equity that there be disgorgement of profits 

gained’ [1236] Lee AJA 

• ‘the foundation for the assessment of 

equitable compensation in this matter is 

disgorgement of the benefit obtained by the 

wrongdoer, not the assessment of what the 

wronged party could have earned or retained 

by use of the funds.’ [1259] Lee AJA 



Directors’ duties 

• Company lawyers have three key things 

to ponder: 

– The content of the directors’ general law 

best interest and proper purpose duties 

– The taxonomy of directors’ duties: are the 

duties fiduciary (and why does it matter)? 

– The relationship between the general law 

duties (dealt with in Bell Group) and the 

statutory provisions 



Content 

• The only question was whether the Bell 
directors had breached their duties, 
arising at general law, to act in the best 
interests of the Bell companies and for a 
proper purpose 

• Owen J at first instance and Lee and 
Drummond AJJA on appeal found that 
they had breached these duties 

• But most company lawyers probably 
think Carr AJA was right 

• Furious agreement but contrary 
findings? 



The content issues  

• Justice Carr’s dissent identifies the 

issues in relation to best interests: 

– It is ‘subjective’, but Owen J says ‘genuine 

belief’ – reasonable grounds – failure to 

obtain information and make plans 

– The pari passu point 

– The duty in the context of corporate 

groups, the Charterbridge element, and the 

‘but for’ test 



The taxonomy point  

• Why might the taxonomy of directors’ 

duties matter?  Is it just about third party 

liability? 

• The ‘fiduciary duties’ of directors:  the 

prescriptive/proscriptive distinction and 

disputes about terminology 

• But isn’t the real (different) question:  

what kind of conduct on the part of 

directors might found a third party claim 

under Barnes v Addy?   



A bit of history… 

 



But what about negligence?   

• Negligence as breach of trust?   

• The equitable duty of care; Millett LJ in 

Mothew’s case 

• Importing or recognising a negligence 

element in the best interest duty 

• Note that involvement in a contravention 

of CA s 181 is a civil penalty provision, 

but involvement in a contravention of 

CA s 180 is not  (and CA s 1317H) 



The statute 

• Remember the old uniform companies 

legislation?   

• In company law, isn’t all the action now 

in the Corporations Act?  

• The 21st century challenge is going to 

be understanding the juridical 

interaction between the general law 

duties and the statute 
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