UNFITNESS TO STAND TRIAL AND THE
INDEFINITE DETENTION OF PERSONS WITH
COGNITIVE DISABILITIES IN AUSTRALIA:
HUMAN RIGHTS CHALLENGES AND
PROPOSALS FOR CHANGE

PIERS GOODING,"
BERNADETTE MCSHERRY, "
ANNA ARSTEIN-KERSLAKE," AND
LouIis ANDREWS?

Adverse consequences facing accused persons found unfit to stand trial in Australia have
been well-publicised in recent years. Those found unfit may face indefinite detention in
prison or other secure settings — potentially for longer than if they had been convicted
and sentenced. Indigenous people with cognitive disabilities appear to face particular
disadvantage in this area of criminal law. Reform initiatives have brought attention to the
issue, as has the coming into force of the United Nations Convention on the Rights of
Persons with Disabilities. Under the UNCRPD, unfitness to stand trial laws may
currently violate the rights of persons with disabilities to equal recognition before the law,
access to justice, and liberty and security of the person. Particular concerns have arisen
from the call for equal recognition of legal capacity and the right to support to exercise
legal capacity on an equal basis with others. This article will consider the demands of the
UNCRPD on unfitness to stand trial laws in Australia in the broader context of
disadvantage facing persons with cognitive disabilities in criminal law.
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I INTRODUCTION

In 2015, a young Western Australian man, ‘Jason, was reported to have been
detained for over 11 years following a finding that he was unfit to stand trial
for a charge of manslaughter.! The young man, who cannot be identified
because he was 14 years old when he was charged, had allegedly crashed a
stolen car that resulted in the death of his 12-year-old cousin. Jason entered
juvenile detention in 2003 and later moved to adult prison, where he remains
at the time of writing. An opposition legal affairs spokesman in Western

! “Urgent Need” for Law Change as Mentally-Impaired Accused Detained Indefinitely, WA
Chief Justice Wayne Martin Says, ABC News (online), 10 July 2015
<http://www.abc.net.au/news/2015-07-10/push-for-mentally-impaired-accused-law-change-
in-wa/6611010>.
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Australia reported that if Jason had been convicted and sentenced for his
original charge, he could have expected to face a jail term of between four and
eight years.?

Other cases also highlight the adverse consequences of Australia’s laws
relating to unfitness to stand trial® In 2014, the Australian Human Rights
Commission determined that the rights of two Indigenous men were violated
multiple times while they were detained indefinitely in the Alice Springs
Correctional Centre after being found unfit to stand trial.* Two years earlier,
Rosie Anne Fulton was deemed unfit to stand trial following alleged driving
offences, and spent 21 months detained in Kalgoorlie Prison.” Marlon James
Noble was also found unfit to stand trial in Western Australia in relation to
alleged sexual assaults.® In 2010, the alleged victims informed prosecutors Mr
Noble had never assaulted them.” He was incarcerated for nearly a decade®
and remains on an indefinite, non-custodial supervision order at the time of
writing. In late 2016, Mr Nobles case was heard by the United Nations
Committee on the Rights of Persons with Disabilities (‘CRPD Committee’).
The CRPD Committee took account of ‘the irreparable psychological effects
that indefinite detention may have on the detained person’ and considered

Nicolas Perpitch, ‘Indefinite Jailing: Call for Review as Indigenous Driver Involved in Fatal
Crash  Remains in Prison, ABC News (online), 17  September 2014
<http://www.abc.net.au/news/2014-09-16/call-for-review-of-incarceration-of-former-teen-
fatal-driver/5748090>.

The term ‘unfitness to plead’ is used in some jurisdictions and reflects terminology stemming
from 19" century English common law. This article uses the term ‘unfitness to stand trial’ to
reflect the fact that a person must be considered fit at each stage of criminal proceedings, not
just at the plea stage.

4 KA v Commonwealth [2014] AusHRC 80, 3 [4], 44 [273].

John Stewart, ‘Intellectually Impaired Aboriginal Woman Rosie Fulton to Be Freed after 21
Months in Jail with No Conviction, ABC News (online), 26 June 2014
<http://www.abc.net.au/news/2014-06-25/aboriginal-woman-in-jail-without-conviction-to-
be-freed/5550790>.

Australian Human Rights Commission, ‘Aboriginal Man with Intellectual Disability
Languishes in WA Prison for a Decade (Media Release, 18 March 2011)
<https://www.humanrights.gov.au/news/media-releases/2011-media-release-aboriginal-
man-intellectual-disability-languishes-wa-prison>. Mr Noble was detained indefinitely ‘until
released by an order of the Governor’ pursuant to the Criminal Law (Mentally Impaired
Accused) Act 1996 (WA) s 24(1).

Colleen Egan, ‘Marlon Noble “Victims” Dont Recall Sex Crimes, The West Australian
(Perth), 18 April 2011, 3.

8 ABC Television, ‘Sexual Assault Charges against WA Man in Doubt’, Lateline, 18 April 2011
(Karen Barlow) <http://www.abc.net.au/lateline/content/2011/s3195017.htm>.
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‘that the indefinite detention to which [Mr Noble] was subjected amounts to
inhuman and degrading treatment.’

According to the Australian Law Reform Commission (ALRC’), one of the
justifications for unfitness to stand trial laws is that ‘the integrity of a criminal
trial (and, arguably, the criminal law itself) would be prejudiced if the
defendant does not have the ability to understand and participate in a
meaningful way'® The unfitness to stand trial doctrine was largely incorpo-
rated into modern law as a humanistic measure to protect accused persons
with disabilities, offer a mechanism to test the prosecution, and divert
individuals to relevant treatment. In practice, however, findings of unfitness to
stand trial can lead to ‘extremely deleterious consequences’,'’ to use Ian
Freckelton and Hugh Selby’s term, which includes indefinite detention of
persons with cognitive disabilities for longer than if they had been convicted
and sentenced following trial.'? This risk may create an incentive for even
innocent people ‘to plead (or be advised to plead) guilty, in order to avoid the
consequences of [a finding of] unfitness!* Martin CJ of the Supreme Court of
Western Australia, in an extra-judicial comment, observed that:

Lawyers do not invoke the legislation, even in cases in which it would be ap-
propriate because of the concern that their client, might end up in detention, in
custody, in prison, for a lot longer period than they would if they simply plead
guilty to the charge brought before the court ..."

Law reform initiatives at the Commonwealth, state and territory levels have
brought attention to the issue,' and a Senate inquiry has been completed.'® At

CRPD Committee, Views Adopted by the Committee under Article 5 of the Optional Protocol,
Concerning Communication No 7/2012, 16™ sess, UN Doc CRPD/C/16/D/7/2012 (10 October
2016) 17 [8.9] (‘Noble v Australia’) (citations omitted).

Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth
Laws, Report No 124 (2014) 73 [3.45] (‘ALRC Equality, Capacity and Disability Report’).

Ian Freckelton and Hugh Selby, Expert Evidence: Law, Practice, Procedure and Advocacy
(Lawbook, 4" ed, 2009) 770.

ALRC Equality, Capacity and Disability Report, above n 10, 196 [7.21].

13 Ibid 196 [7.20].

“Urgent Need” for Law Change as Mentally-Impaired Accused Detained Indefinitely, WA
Chief Justice Wayne Martin Says, above n 1.

See, eg, Victorian Law Reform Commission, Review of the Crimes (Mental Impairment and
Unfitness to Be Tried) Act 1997, Report No 28 (2014) (‘VLRC Unfitness Report’); New South
Wales Law Reform Commission, People with Cognitive and Mental Health Impairments in the
Criminal Justice System: Criminal Responsibility and Consequences, Report No 138 (2013) ch 7
(‘NSWLRC Criminal Responsibility Report’); ALRC Equality, Capacity and Disability Report,
above n 10, 194-210. See also Law Reform Committee, Parliament of Victoria, Inquiry into
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the international level, Australia’s unfitness to stand trial laws have been
criticised by both the United Nations’ Human Rights Council and its CRPD
Committee.!” The CRPD Committee, in its judgment on the case of Mr Noble,
determined that he had been discriminated against on the basis of disability
under West Australian law because he ‘had no possibility and was not

provided with adequate support or accommodation to exercise his rights to

access to justice and a fair trial’,'® which constituted a violation of his right to

equal recognition before the law.! Similar concerns have been raised domes-
tically by the Australian Human Rights Commission.*” However, there is a
notable gap in legal scholarship on the practical and theoretical implications
of reforming unfitness to stand trial laws according to international human
rights law.2!

The United Nations Convention on the Rights of Persons with Disabilities
(‘UNCRPD’)** came into force on 3 May 2008 and bolstered calls to ensure
procedural fairness and substantive equality for accused persons with

Access to and Interaction with the Justice System by People with an Intellectual Disability and
Their Families and Carers (2013) 236-40; Attorney-General’s Department (WA), Review of
the Criminal Law (Mentally Impaired Accused) Act 1998: Final Report (2016) 73-7 (‘WA
Report’).

Senate Community Affairs References Committee, Parliament of Australia, Indefinite
Detention of People with Cognitive and Psychiatric Impairment in Australia (2016).

Human Rights Council, Report of the Working Group on the Universal Periodic Review:
Australia, 31* sess, Agenda Item 6, UN Doc A/HRC/31/14 (13 January 2016) 23 [136.192],
[136.194]-[136.196]; CRPD Committee, Concluding Observations on the Initial Report of
Australia, 10" sess, 12" mtg, UN Doc CRPD/C/AUS/CO/1 (21 October 2013) 4-5 [31]-[32]
(‘Concluding Observations on the Initial Report of Australia’). The CRPD Committee is man-
dated under art 36(1) of the United Nations Convention on the Rights of Persons with Disabili-
ties, opened for signature 30 March 2007, 2515 UNTS 3 (entered into force 3 May 2008)
(‘UNCRPD) to provide recommendations to ‘states parties’. ‘States parties’ refers to signatory
nations to the UNCRPD.

18 Noble v Australia, UN Doc CRPD/C/16/D/7/2012, 15-16 [8.6].
19 .
Ibid.

Australian Human Rights Commission, Equal before the Law: Towards Disability Justice
Strategies (2014) 26-7.

21 Notable exceptions include: Tan Freckelton, ‘Indefinite Detention in Australia: The Ongoing

Risk of Governor’s Pleasure Detention’ (2014) 21 Psychiatry, Psychology and Law 469; Tina
Minkowitz, ‘Rethinking Criminal Responsibility from a Critical Disability Perspective: The
Abolition of Insanity/Incapacity Acquittals and Unfitness to Plead, and Beyond’ (2014) 23
Griffith Law Review 434; Piers Gooding and Charles O’Mahony, ‘Laws on Unfitness to Stand
Trial and the UN Convention on the Rights of Persons with Disabilities: Comparing Reform in
England, Wales, Northern Ireland and Australia’ (2016) 44 International Journal of Law,
Crime and Justice 122.

22 United Nations Convention on the Rights of Persons with Disabilities, opened for signature 30

March 2007, 2515 UNTS 3 (entered into force 3 May 2008).
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disabilities in criminal law. The ALRC, in its major review on Equality,
Capacity and Disability in Commonwealth Laws, recommended that laws on
eligibility to stand trial be reformed in line with the UNCRPD.* A major
concern raised by the ALRC was that people found unfit to stand trial ‘will
often find themselves in a situation where they are not able to exercise legal
capacity, even when the circumstances surrounding the making of the order
have changed.* This concern relates to a potential violation of art 12 of the
UNCRPD. Article 12 requires states parties to ‘recognize that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of
lif¢,* and ‘take appropriate measures to provide access by persons with
disabilities to the support they may require in exercising their legal capacity?®

Related articles in the UNCRPD call for rights to access to justice on an
equal basis with others, to enjoy liberty and security of the person, and to be
free from cruel, inhuman or degrading treatment.”” These provisions require
formal procedural accommodations to make court proceedings accessible for
accused persons with cognitive disabilities,”® and to ensure dispositions are on
an equal basis with others.

There are tensions between the demand of the UNCRPD for equal partici-
pation of persons with disabilities in legal processes, and unfitness to stand
trial laws which create separate processes that operate in a ‘protective
manner® (in part, to achieve substantive equality). This article will consider
these tensions through a comparative analysis of laws on unfitness to stand
trial throughout Australia, including consideration of national and interna-
tional law reform trends in this area of law.

The article will be divided into four parts. Part IT will consider the function
and purpose of unfitness to stand trial laws, the broader disadvantage
experienced by persons with disabilities in Australian criminal law, and the
demands of international human rights law in this area of law. Parts III, IV

2 ALRC Equality, Capacity and Disability Report, above n 10, 200-1.

24 Tbid 196 [7.21], quoting Anti-Discrimination Commissioner (Tas), Submission No 71 to
ALRC, Equality, Capacity and Disability in Commonwealth Laws, January 2014, 42.

25 UNCRPD art 12(2).

26 Ibid art 12(3).

27 Ibid arts 13-15.

See NSWLRC Criminal Responsibility Report, above n 15, 32-3 [2.75]-[2.79], 35 (recommen-
dation 2.2); VLRC Unfitness Report, above n 15, 89 [3.123]-[3.126] (recommendation 18);
ALRC Equality, Capacity and Disability Report, above n 10, 199-201 [7.35]-[7.40] (recom-
mendation 7-1).

Thomson Reuters, The Laws of Australia (at 1 November 2013) [9.3.1950].

28

29
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and V will consider the implications of the UNCRPD in the three main
aspects of unfitness to stand trial laws:

1 the criteria for determining unfitness;

2 the ‘special hearing’ or alternative procedures following such determina-
tions; and

3 the disposition of a person found unfit to stand trial.

Part VI argues that Australian laws governing unfitness to stand trial in their
current form are incompatible with the UNCRPD. We will consider options
for reform that would bring unfitness to stand trial laws into greater align-
ment with the UNCRPD and its demand for equal rights to procedural due
process and substantive equality for persons with cognitive disabilities.

II BACKGROUND: UNFITNESS TO STAND TRIAL AND THE
DEMANDS OF HUMAN RIGHTS

A Laws that Govern Unfitness to Stand Trial

The long-standing English doctrine of ‘unfitness to plead’ has been incorpo-
rated into every Australian jurisdiction,® as it has in most common law
jurisdictions. While the law and procedures differ between jurisdictions, the
key features are broadly consistent.

The requirement that a defendant be fit to be tried is applicable in all
courts, including local courts and Magistrates’ Courts. Legislative provisions
for unfitness to stand trial rules tend to also apply to higher courts. In New
South Wales, for example, the Mental Health (Forensic Provisions) Act 1990
(NSW) prescribes procedures that follow a finding of unfitness in the District
Courts and Supreme Courts; the Act does not apply to the local courts.’
Similarly, in Victoria the Magistrates’ Court does not have jurisdiction to hear
fitness cases,* and in the Northern Territory and Queensland fitness to stand

30 Crimes Act 1914 (Cth) pt IB div 6; Crimes Act 1900 (ACT) pt 13; Mental Health (Forensic
Provisions) Act 1990 (NSW) pt 2; Criminal Code Act 1983 (NT) sch I pt IIA div 3 (‘Criminal
Code (NT)’); Mental Health Act 2000 (Qld) ch 7 pts 4, 6; Criminal Law Consolidation Act
1935 (SA) pt 8A div 3; Criminal Justice (Mental Impairment) Act 1999 (Tas) pt 2; Crimes
(Mental Impairment and Unfitness to Be Tried) Act 1997 (Vic) pt 2; Criminal Law (Mentally
Impaired Accused) Act 1996 (WA) pt 3.

31 Mental Health (Forensic Provisions) Act 1990 (NSW) s 4.

32 CL (A Minor) v Lee (2010) 29 VR 570. For example, in Victoria, if the question of fitness to
stand trial is raised for an indictable offence triable summarily in the Magistrates’ Court, ‘the
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trial regimes exclude the local courts.>® However, in the Australian Capital
Territory, South Australia, Tasmania and Western Australia, legislation sets
out procedures and powers regarding unfitness to stand trial for both courts
of summary jurisdiction and the higher courts.**

The legal test of a persons fitness to stand trial is effectively the same
throughout Australia, and is drawn from the Victorian case of R v Presser
(‘Presser’).* The test was based on principles elucidated in the English case of
R v Pritchard,* and requires that the accused be able to:

1 ‘understand the nature of the charge’;

2 ‘plead to the charge and to exercise the right of challenge’;
3 ‘understand the nature of the proceedings’;

4 ‘“follow the course of the proceedings’;

5 ‘understand the substantial effect of any evidence that may be given in
support of the prosecution’; and

6 ‘make a defence or answer the charge?

In the majority of Australian jurisdictions, the Presser criteria are enshrined in
statute.®® New South Wales and Queensland implicitly incorporate these

matter must be uplifted to a higher court for an investigation of unfitness and if appropriate,
a special hearing’: Victorian Law Reform Commission, Review of the Crimes (Mental Im-
pairment and Unfitness to Be Tried) Act 1997, Consultation Paper No 17 (2013) 56 [4.20]
(‘VLRC Consultation Paper’). The Victorian legislation defines ‘court’ to mean the Supreme
Court and County Court and restricts the definition to the Magistrates’ Court in relation to
requesting certificates of available services for certain orders: Crimes (Mental Impairment and
Unfitness to Be Tried) Act 1997 (Vic) ss 3 (definition of ‘court’), 47.

33 See Criminal Code (NT) s 43L; Mental Health Act 2000 (Qld) s 256.

34 Crimes Act 1900 (ACT) pt 13 divs 13.1-13.2, 13.6; Criminal Law Consolidation Act 1935 (SA)
pt 8A (see especially at s 269A(1) (definition of ‘judge’)); Criminal Justice (Mental Impair-
ment) Act 1999 (Tas) s 4(1), pt 2; Criminal Law (Mentally Impaired Accused) Act 1996 (WA)
pt3.

35 [1958] VR 45, 48 (Smith J).

36 (1836) 7 C & P 303, 304; 173 ER 135, 135 (Alderson B).

37 Kesavarajah v The Queen (1994) 181 CLR 230, 245 (Mason CJ, Toohey and Gaudron JJ).

38 Crimes Act 1900 (ACT) s 311; Criminal Code (NT) s 43]; Criminal Law Consolidation Act
1935 (SA) s 269H; Criminal Justice (Mental Impairment) Act 1999 (Tas) s 8; Crimes (Mental
Impairment and Unfitness to Be Tried) Act 1997 (Vic) s 6; Criminal Law (Mentally Impaired
Accused) Act 1996 (WA) s 9. For South Australia, see also R v Taylor [2014] SASCFC 112 (30
October 2014) [9] (Stanley J).



824 Melbourne University Law Review [Vol 40:816

criteria through the common law.*® Under the Commonwealth regime, the
relevant state or territory criteria are applied.*

Although the test is substantially similar across the board, the outcomes of
a finding of unfitness vary considerably within and between jurisdictions. The
main divergence between jurisdictions relates to: first, the testing of the
prosecution case; and secondly, the disposition of the accused. Outcomes can
include acquittal, indefinite detention in prisons with no judicial scrutiny of
the facts, ‘special hearings™' that could lead to non-custodial supervision
orders, or detention for a fixed term in a forensic facility.

The first major difference regards the testing of the prosecution case. Six
Australian jurisdictions provide for ‘special hearings’.** Special hearings are
essentially truncated trials designed to ensure that an individual’s liberty is not
restricted without a proper basis.** In all jurisdictions with special hearings,
the Crown must prove the physical elements of the offence(s) to the criminal
standard.** At the Commonwealth level, the Crimes Act 1914 (Cth) does not
provide for a special hearing, although the prosecution must still establish a

3 See especially R v Gallagher [2012] NSWSC 484 (10 May 2012) [11] (Beech-Jones J);
Berg v DPP (QId) [2016] 2 Qd R 248, 267 [54] (Flanagan J).

40 Judiciary Act 1903 (Cth) s 68(1). See also Kesavarajah v The Queen (1994) 181 CLR 230, 243
(Mason CJ, Toohey and Gaudron JJ); ALRC Equality, Capacity and Disability Report,
above n 10, 205-6 [7.66]-[7.70].

In England and Wales, special hearings are known as ‘trials of the facts: see Criminal
Procedure (Insanity and Unfitness to Plead) Act 1991 (UK) ch 25.

Special hearings can occur in the Australian Capital Territory, New South Wales, the
Northern Territory, South Australia, Tasmania and Victoria: see Crimes Act 1900 (ACT)
ss 315C-319A; Mental Health (Forensic Provisions) Act 1990 (NSW) s 19; Criminal Code
(NT) pt IIA div 4; Criminal Law Consolidation Act 1935 (SA) ss 269M-269N; Criminal Justice
(Mental Impairment) Act 1999 (Tas) s 15; Crimes (Mental Impairment and Unfitness to Be
Tried) Act 1997 (Vic) pt 3.

4 See, eg, Mental Health (Forensic Provisions) Act 1990 (NSW) s 19(2). In Subramaniam v The
Queen (2004) 211 ALR 1, 12 [40], the High Court noted that the purpose of these hearings is:

first ... to see that justice is done, as best as it can be in the circumstances, to the accused
person and the prosecution. She is put on trial so that a determination can be made of the
case against her. The prosecution representing the community has an interest also in see-
ing that justice be done. A special hearing gives an accused person an opportunity of be-
ing found not guilty in which event the charge will cease to hang over her head, and
if she requires further treatment that it may be given to her outside the criminal
justice system.

41

42

4 However, the Tasmanian system is slightly unusual. The criminal standard of proof applies:

Criminal Justice (Mental Impairment) Act 1999 (Tas) s 16(1). However, the Act appears to
reverse the onus of proof. Under s 18(2), an accused can be detained following a finding
of unfitness if ‘a finding cannot be made that the defendant is not guilty of an offence’
(emphasis added).
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prima facie case against the accused.* Western Australia and Queensland do
not provide for special hearings, or an alternative means of putting the Crown
to proof.

The second major difference between jurisdictions regards disposition.
Most jurisdictions permit a court or tribunal to elect between a custodial
order and a ‘community-based’ supervision order.*® Supervision orders are
typical for less serious offences and involve ordering a person to reside in a
secure setting, or a highly restrictive setting within the community. A person’s
supervision order may be revoked because he or she breaches the conditions
of the order or commits offences. An order may also be varied from non-
custodial to custodial if a person is deemed to pose a danger to others.

Forms of custodial order differ considerably between jurisdictions. For
example, some jurisdictions indefinitely detain unfit accused ‘at the Gover-
nor’s pleasure’.*” Although this concept has been abolished in most Australian
jurisdictions,*® Western Australian law holds that those subject to a custodial
order are detained ‘until released by an order of the Governor* In Queens-
land and Tasmania, the same discretionary power is granted (respectively) to
a mental health tribunal and court.*® In other jurisdictions, a custodial order
operates more like a sentence imposed after conviction and expires on a pre-
determined date.

45 Crimes Act 1914 (Cth) s 20B(3).

46 See, eg, Mental Health (Forensic Provisions) Act 1990 (NSW) s 23(2); Criminal Code (NT) s
437A(1); Criminal Justice (Mental Impairment) Act 1999 (Tas) s 18(2); Crimes (Mental Im-
pairment and Unfitness to Be Tried) Act 1997 (Vic) s 26(2).

47 See, eg, Criminal Law (Mentally Impaired Accused) Act 1996 (WA) s 24(1). This basis for
detention has origins in the 13" century Court of Chancery where jurors in England were
responsible for determining guilt while punishment was determined by the King. This oc-
curred, according to Walker, ‘not because the jury or justices were at a loss but because it was
not for them to interfere with the normal course of the law by excusing [the accused] from
the automatic penalty for his felony’: Nigel Walker, Crime and Insanity in England (Edin-
burgh University Press, 1968) vol 1, 24. As Don Grubin has noted, after the 13" century,
rationality became ‘the rudder which would steer them into trial, or onto the rocks of a now
more formalised indefinite containment awaiting the King’s Pleasure’: Don Grubin, Fitness to
Plead in England and Wales (Psychology Press, 1996) 23.

In Victoria, for example, it was abandoned with the introduction of the Crimes (Mental
Impairment and Unfitness to Be Tried) Act 1997 (Vic) s 78. See also Freckelton, ‘Indefinite
Detention in Australia: The Ongoing Risk of Governor’s Pleasure Detention, above n 21, 473.

4 Criminal Law (Mentally Impaired Accused) Act 1996 (WA) s 24(1).
50 See below Part V(A).
51 New South Wales and South Australia use this model: see below Part V(Q).

48
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There is no clear set of justifications for the existence of unfitness to stand
trial laws, but broadly speaking, the doctrine is characterised as ‘protective’.>?
The laws are premised on the notion that a person should not be put on trial if
they are unable to understand the legal process and the case against them.>
Reasons to enable findings of unfitness to stand trial include avoiding
inaccurate verdicts and unfair trials, upholding the ‘moral dignity’ of the trial
process, ensuring the community is protected from dangerous individuals,
provision of appropriate treatment and supports that contribute to the
successful rehabilitation of mentally impaired accused, and ensuring efficient
court proceedings.>* Arlie Loughnan has also observed that because punish-
ment is based on the notion of the offender as ‘a rational and responsible
agent, it would be a ‘travesty’ to punish someone who ‘cannot understand
what is being done to him or her, or why it is being done, or how it relates to
the past offence’.

Despite the differences in the procedures following a finding of unfitness, it
is argued that each jurisdiction in Australia may produce adverse conse-
quences that undermine due process and substantive equality. These adverse
consequences are discussed in Parts III, IV and V. The next section looks
more closely at disadvantages that may be experienced by persons with

cognitive disabilities in the criminal justice system.

B Disability and Disadvantage in the Criminal Law

The term ‘persons with cognitive disabilities” is here used to refer to persons
with intellectual disabilities, Alzheimer’s, dementia, autism, multiple sclerosis,
mental health issues, acquired brain injuries and so on.*® The New South

52 Thomson Reuters, above n 29, [9.3.1950].
53 Grubin, above n 47, 12.

54 See generally ibid 15; VLRC Unfitness Report, above n 15, 29 [2.101]; Law Commission
(England and Wales), Unfitness to Plead, Consultation Paper No 197 (2010) 3-5 [1.9]-[1.14]
(‘Law Commission Consultation Paper’); Western Australia, Parliamentary Debates, Legisla-
tive Council, 5 November 1996, 7771-3 (Peter Foss, Attorney-General); WA Report, above n
15, 30 [28].

55 Arlie Loughnan, ‘Contemporary Comment: Reforming the Criminal Law on Mental

Incapacity’ (2013) 25 Current Issues in Criminal Justice 703, 706, quoting R A Duff, Trials and
Punishments (Cambridge University Press, 1986) 27.

56 The term ‘cognitive disabilities’ is increasingly used elsewhere in the disability and human

rights field: see, eg, Anna Arstein-Kerslake, An Empowering Dependency: Exploring Sup-
port for the Exercise of Legal Capacity’ (2016) 18 Scandinavian Journal of Disability Rsearch
77; Eileen Baldry et al, A Predictable and Preventable Path: Aboriginal People with Mental and
Cognitive Disabilities in the Criminal Justice System (university of New South Wales, 2015).
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Wales Law Reform Commission distinguishes between ‘cognitive’ and ‘mental
health’ impairments.”” However, for the sake of simplicity, we will refer to
‘cognitive disabilities’ to encompass a range of conditions, including severe
mental health issues which may affect cognition, though we will distinguish
particular impairments where needed to highlight specific issues. Article 1 of
the UNCRPD refers to these forms of disability with reference to ‘those who
have long-term physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and effective participa-
tion in society on an equal basis with others*®

According to the New South Wales Law Reform Commission, there is
‘clear evidence of over-representation of people with cognitive and mental

% a view

health impairments at all stages of the criminal justice system’,’
expressed elsewhere in Australia.®® Although there are significant issues with
data collection, the Commission’s views echo a growing body of international
research suggesting people with cognitive disabilities are significantly over-
represented as suspects, accused persons and offenders in the criminal justice
systems of Western, high-income countries.®! A 2013 Victorian parliamentary
inquiry, for example, reported that people with an intellectual disability were
‘anywhere between 40 and 300 per cent more likely’ to be jailed than people
without an intellectual disability.* The Victorian Department of Justice
reported that 42 per cent of male prisoners and 33 per cent of female prison-
ers had an ‘acquired brain injury, compared to just 2.2 per cent of the general
population.®® In New South Wales, Kathryn Vanny and colleagues considered

Cognitive disability itself is a contested notion and we acknowledge that labels of cognitive
disability can often be based on problematic testing and/or discriminatory labeling.

57 New South Wales Law Reform Commission, People with Cognitive and Mental Health

Impairments in the Criminal Justice System: Diversion, Report No 135 (2012) 134-5 [5.114]-
[5.120] (‘NSWLRC Diversion Report’).

58 UNCRPD art 1 (emphasis added).

%9 NSWLRC Diversion Report, above n 57, 11 [2.5].

60 See, eg, Law Reform Committee, Parliament of Victoria, above n 15, 11; Office of the Public

Advocate (Queensland), Submission No 45 to Senate Legal and Constitutional Affairs Refer-
ences Committee, Value of a Justice Reinvestment Approach to Criminal Justice in Australia,
March 2013, 3.

See eg, Jill Peay, Imprisoning the Mentally Disordered: A Manifest Injustice?” (Working
Paper No 7/2014, London School of Economics and Political Science, 2014) 6-9; Stephanie
Ortoleva, ‘Inaccessible Justice: Human Rights, Persons with Disabilities and the Legal System’
(2011) 17 ILSA Journal of International and Comparative Law 281, 307-8.

Law Reform Committee, Parliament of Victoria, above n 15, 14.

61

62

63 Martin Jackson et al, ‘Acquired Brain Injury in the Victorian Prison System’ (Corrections

Research Paper No 4, Department of Justice, 4 April 2011), 22. See also Peter W Schofield
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60 accused adults appearing before four local courts in Greater Sydney, and
found that people with ‘intellectual disability and/or cognitive impairment’
were over-represented in the local courts, wherein the proportion of partici-
pants who met standardised measures of these disabilities were between three
and four times the rate in the general population.®* Regarding severe mental
health issues, the Australian Institute of Health and Welfare reported in 2012
that 38 per cent of prison entrants disclosed that they had been told at some
point in their life by a doctor, psychiatrist, psychologist or nurse that they had
a mental health disorder, including drug and alcohol abuse.®® Further, 46 per
cent of ‘prison dischargees’ reported that they had been told they have a
mental health condition, including drug and alcohol abuse.*

In this context, the adverse consequences of unfitness to stand trial laws
appear to create particular disadvantage for Aboriginal and Torres Strait
Islander people.” Aboriginal and Torres Strait Islander people are both
overrepresented in the criminal justice system,®® and are more likely to
experience cognitive disabilities compared to non-Indigenous people.”” Data

et al, “Traumatic Brain Injury among Australian Prisoners: Rates, Reccurrence and Sequelae’
(2006) 20 Brain Injury 499.

K A Vanny et al, ‘Mental Illness and Intellectual Disability in Magistrates Courts in New
South Wales, Australia’ (2009) 53 Journal of Intellectual Disability Research 289, 290, 293-4.
Ingrid Johnston and Jenna Pickles, The Health of Australia’s Prisoners 2012 (Australian
Institute of Health and Welfare, 2013) 35.

%6 Tbid.
67

64

65

See, eg, Baldry et al, above n 56, 164, 167; Harry Blagg, Tamara Tulich and Zoe Bush,
‘Diversionary Pathways for Indigenous Youth with FASD in Western Australia: Decolonising
Alternatives’ (2015) 40 Alternative Law Journal 257; First Peoples Disability Justice Consorti-
um, Submission No 39 to Senate Community Affairs References Committee, Indefinite De-
tention of People with Cognitive Disabilities in Australia, April 2016, 40-51.

%8 The Australia-wide percentage of prisoners identifying as Aboriginal or Torres Strait Islander

is 27 per cent, whereas the total Aboriginal and Torres Strait Islander population aged 18
years and over in 2016 was approximately two per cent of the Australian population aged 18
years and over: Australian Bureau of Statistics, Prisoners in Australia, 2016 (ABS Catalogue
No 4517.0, Australian Bureau of Statistics, 8 December 2016).

Mindy Sotiri and Jim Simpson, ‘Indigenous People and Cognitive Disability: An Introduc-
tion to Issues in Police Stations’ (2006) 17 Current Issues in Criminal Justice 431, 433. Report-
edly high rates of fetal alcohol spectrum disorders (‘FASD’) in some Indigenous communi-
ties, which can cause cognitive disability, also presents significant challenges in relation to
disability and equal recognition before the law: see Legislative Assembly Select Committee on
Action to Prevent Foetal Alcohol Spectrum Disorder, Parliament of the Northern Territory,
The Preventable Disability (2015) 21-7. Harris and Bucens reported in 2003 that the preva-
lence rate of fetal alcohol syndrome — which is the perhaps the most well-known of the
conditions falling under the FASD category — was 1.87 to 4.7 per 1000 births among Indige-
nous Australians in the Top End of the Northern Territory, compared to 0.68 to 1.7 per 1000
total births for the overall population: K R Harris and I K Bucens, ‘Prevalence of Fetal Alco-

69
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on the relative incarceration rates of Indigenous people with cognitive
disabilities are limited, although research by Eileen Baldry and colleagues
indicates that they were more likely than their non-Indigenous counterparts
to come into contact with police, receive convictions and go to prison.”
Baldry and colleagues’ research highlights the disadvantage of all persons with
cognitive disabilities in the Australian criminal justice system, indicating
heightened disadvantage affecting Indigenous people with cognitive disabili-
ties. Unsurprisingly, therefore, evidence suggests Indigenous people are
overrepresented among those indefinitely detained following a finding of
unfitness to stand trial. Mindy Sotiri and colleagues reported in 2012 that all
nine people on indefinite supervision orders in Western Australia were
Indigenous, as were 11 of 33 people found unfit to stand trial or ‘unsound of
mind’ under the jurisdiction of the Western Australian Mentally Impaired
Accused Review Board.”! Mick Gooda, the 2010-16 Aboriginal and Torres
Strait Islander Social Justice Commissioner, stated of Aboriginal and Torres
Strait Islander people that ‘[w]e have high rates of unresolved intergeneration-
al trauma, which has led to disability, alcohol-related disability, brain injury
and mental health issues’.”” Gooda’s statement highlights a view of Indigenous
disadvantage and disability that is contingent on political, economic and
social factors. Similarly, the UNCRPD is underpinned by a view of disability
which looks to external barriers — whether physical or attitudinal — to a

hol Syndrome in the Top End of the Northern Territory’ (2003) 39 Journal of Paediatrics and
Child Health 528, 530. Fetal alcohol syndrome is just one of the conditions falling under the
FASD umbrella so it is likely FASD rates are higher still: Legislative Assembly Select Commit-
tee on Action to Prevent Foetal Alcohol Spectrum Disorder, Parliament of the Northern
Territory, The Preventable Disability (2015) 21 [2.1]-[2.2]. See also Ian Freckelton, ‘Fetal
Alcohol Spectrum Disorders, Expert Evidence and the Unreliability of Admissions during
Police Interviews” (2016) 23 Psychiatry, Psychology and Law 173.

70 Baldry et al, above n 56, 31-5. Indigenous people with cognitive disabilities are also more

likely to enter the criminal justice system at a younger age than non-Indigenous Australians
with cognitive disabilities, according to Baldry and colleagues. See also Sotiri and Simpson,
above n 69, 434; Mindy Sotiri, Patrick McGee and Eileen Baldry, ‘No End in Sight: The Im-
prisonment, and Indefinite Detention of Indigenous Australians with a Cognitive Impair-
ment’ (Report, Aboriginal Disability Justice Campaign, September 2012) 22-3.

7L Sotiri, McGee and Baldry, above n 70, 24. The Mentally Impaired Accused Review Board is

responsible for periodic reviews of ongoing detention under the Criminal Law (Mentally
Impaired Accused) Act 1996 (WA) s 33. It is the Board that ultimately recommends the release
of a person from a custodial order following a finding of unfitness to stand trial.

72 “Fact Check: Amnesty International Claim on “Shocking” Indigenous Child Incarceration

Rates Checks Out’, ABC News (online), 19 June 2015 <http://www.abc.net.au/news/2015-06-
17/fact-check-indigenous-children-incarceration-rates/6511162>.
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person’s participation on an equal basis with others.”> This ‘social model” or
‘human rights’ model of disability can be contrasted with the ‘medical model,
which locates disability within the individual, in terms of pathology.”

An analysis of the reasons for the over-representation of persons with
cognitive disabilities in the criminal justice system, and particularly Indige-
nous people with disabilities, would require examining the complex interplay
of colonialism, disability and disadvantage. Suffice to say that reforming the
legal and policy framework of unfitness to stand trial regimes is not a panacea
for inequality experienced by Indigenous people with disabilities, even as it
presents an opportunity to ensure procedural due process and substantive
equality in one significant area of the law facing accused persons with
cognitive disabilities.

C Human Rights and the Demand for Equal Recognition before the Law

Australia has ratified the UNCRPD, which has been a key driver in unfitness
to stand trial law reform efforts in recent years.”” Article 2 of the UNCRPD
articulates a key challenge in calling for accessibility measures for persons
with disabilities in the form of ‘necessary and appropriate modification and
adjustments’ while also avoiding ‘to the greatest extent possible ... the need
for adaptation or specialized design’”® The need to balance these imperatives
frames the more explicit requirements of the UNCRPD’s operative articles.
The primary articles relevant here refer to rights to equal recognition before
the law (art 12), access to justice (art 13), and liberty and security of the
person (art 14), though concerns can also be raised regarding the right
to freedom from torture or cruel, inhuman or degrading treatment
or punishment.

Article 12 of the UNCRPD recognises the right to equal recognition before
the law, and has gained particular attention in debates about unfitness to stand

73 See Rosemary Kayess and Phillip French, ‘Out of Darkness into Light? Introducing the

Convention on the Rights of Persons with Disabilities’ (2008) 8 Human Rights Law Review
1, 24.
74 Ibid 5.

75 See ALRC Equality, Capacity and Disability Report, above n 10, 5-7; VLRC Unfitness Report,
above n 15, 30 [2.102], 31 [2.108]; NSWLRC Diversion Report, above n 57,
32-3 [3.26]-[3.29]; WA Report, above n 15, 74-5 [218]-[219].

76 UNCRPD art 2 (definitions of ‘reasonable accommodation, ‘universal design’)
(emphasis added).
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trial laws.”” The right to equal recognition contained in art 12 is not new, and
reflects ‘parent’ rights in pre-existing United Nations Conventions.”® However,
this restated right is accompanied by innovative features in the UNCRPD for
application in the disability context.”® In particular, states parties are directed
to ‘recognize that persons with disabilities enjoy legal capacity on an equal
basis with others in all aspects of life’ and to ‘take appropriate measures to
provide access by persons with disabilities to the support they may require in
exercising their legal capacity.”®® Accordingly, art 12 establishes that all people
have legal capacity regardless of disability (and regardless of mental function-
ing),% and includes the obligation on states parties to ensure equality before
the law. Article 12(4) further provides that states parties must ‘ensure that all
measures that relate to the exercise of legal capacity provide for appropriate
and effective safeguards to prevent abuse in accordance with international
human rights law.” Significantly, those measures must ‘respect the rights, will
and preferences of the person’.® This language shifts the focus from
an individual’s objectively determined ‘best interests to his or her
subjective wishes.

The meaning of ‘support to exercise legal capacity’ has been the subject of
considerable debate.®> Importantly, the term ‘legal capacity’ as used in the
UNCRPD is different from ‘mental capacity’. The two are typically conflated in
domestic law. However, mental capacity is concerned with the decision-
making skills of a person. These may vary f