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 FACTS AND EVIDENCE IN LITIGATION UNDER 
THE CHARTER OF HUMAN RIGHTS AND 
RESPONSIBILITIES ACT  2006  (VIC) AND  

THE HUMAN RIGHTS ACT 2004  (ACT)  

C H R I S T O P H E R  T R A N *  

[In cases brought under the Charter of Human Rights and Responsibilities Act 2006 
(Vic) and the Human Rights Act 2004 (ACT), whether legislation limits a human right 
and whether that limitation is demonstrably justified will oen depend on facts and 
evidence about the purpose and effects of the legislation in issue. e use of facts and 
evidence in this context, as in other contexts within Australian public law, has not been 
the subject of sustained attention to date. is article analyses how the Victorian and 
Australian Capital Territory courts have approached such facts and evidence, with an 
eye to comparative practice and the overseas literature on this topic. It demonstrates that 
facts about the operation of legislation have been relevant in a number of Victorian and 
ACT cases, but that the courts have yet to develop a consistent approach to determining 
those facts. It concludes with re�ections on how this topic touches upon broader themes 
within Australian constitutional law, and thus why this area is in particularly urgent 
need of clari�cation.] 
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I   I N T R O D U C T I O N  

e High Court’s decision in Momcilovic v e Queen (‘Momcilovic’)1 
addressed a number of signi�cant issues in Australian public law. One issue 
that escaped much attention was the role of facts and evidence in litigation 
concerning the consistency of legislation with statutory human rights Acts. 
Gummow J (with Hayne J agreeing) explicitly le for another day ‘the nature 
and standard of the evidence or other means by which “reasonable limits” are 
to be held to be “demonstrably justi�ed”’2 under s 7(2) of the Charter of 
Human Rights and Responsibilities Act 2006 (Vic) (‘Charter’). Heydon J was 
more forthcoming, adopting the view that s 7(2) ‘contemplates evidence or 
material of a kind going far beyond the evidence or material ordinarily 
considered by courts’ in determining the meaning and validity of legislation.3 
e other judgments of the Court did not advert to this issue. 

e uncertain status of facts in Charter litigation mirrors the High Court’s 
underdeveloped approach to ascertaining facts that are relevant to the 
constitutionality of legislation. In 1990, Susan Kenny (now Justice Kenny of 
the Federal Court) observed that the High Court ‘has failed not only to 
develop appropriate measures of review, especially in challenges to legislative 
validity, but also to agree on evidentiary rules, particularly relating to the 
burden of proof, to facilitate fact presentation and ascertainment.’4 is state 
of affairs has been attributed to the lack of fact-dependent standards in 
Australian constitutional law, but Kenny’s assessment remains apt a little over 
20 years later notwithstanding the increased emergence of such standards in 

 
 1 (2011) 280 ALR 221. 
 2 Ibid 279 [165], Hayne J agreeing: at 306 [280]. 
 3 Ibid 347 [431]. 
 4 Susan Kenny, ‘Constitutional Fact Ascertainment (with Reference to the Practice of the 

Supreme Court of the United States and the High Court of Australia)’ (1990) 1 Public Law 
Review 134, 164. 
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recent times.5 Promisingly, there are signs that the Court and litigants are 
showing greater sensitivity to the issues in this area.6 

is article examines how the courts have dealt with facts and evidence in 
cases involving the Charter and the Human Rights Act 2004 (ACT) (‘HRA’). It 
focuses on facts and evidence relevant to whether legislation limits a right and 
whether such a limitation is demonstrably justi�able.7 As explained further in 
this article, the literature and comparative case law commonly applies the 
label ‘legislative facts’ to these sorts of facts. An examination of how courts 
ascertain legislative facts is important because an accurate understanding of 
the facts of a case, and therefore a coherent theory of fact �nding, is funda-
mental to the development and application of sound legal principles.8 

Part II introduces the distinction between legislative and adjudicative facts 
and highlights the core analytical concepts that are relevant to fact �nding in 
public law litigation. Part III reviews how courts in other jurisdictions have 
approached facts that are relevant to justifying restrictions of constitutionally 
or statutorily protected rights. is comparative practice and commentary 
paints a complex and oen conflicting picture, but it provides a useful 
standard against which to assess the Victorian and ACT experiences. Part IV 
then examines the cases decided under the Charter and the HRA to date. Very 
few cases have considered the proper role of facts expressly, and those that 

 
 5 See Jo Lennan, ‘How to Find Facts in Constitutional Cases’ (2011) 30 Civil Justice Quarterly 

304, 326; Leslie Zines, e High Court and the Constitution (Federation Press, 5th ed, 2008) 
658. 

 6 See especially omas v Mowbray (2007) 233 CLR 307, 511–25 [612]–[649] (Heydon J); 
Transcript of Proceedings, Betfair Pty Ltd v Racing New South Wales [2011] HCATrans 230 
(30 August 2011); Transcript of Proceedings, Betfair Pty Ltd v Racing New South Wales 
[2011] HCATrans 232 (1 September 2011). See also Justice K M Hayne, ‘Deference: An 
Australian Perspective’ [2011] Public Law 75; Justice J D Heydon, ‘Developing the Common 
Law’ in Justin T Gleeson and Ruth C A Higgins (eds), Constituting Law: Legal Argument and 
Social Values (Federation Press, 2011) 93. 

 7 Facts and evidence will also be relevant in other human rights contexts, for example litigation 
challenging the Charter or HRA compatibility of a public authority’s conduct (see Charter  
s 38 and HRA s 40B) or the determination of whether to grant, renew or revoke an exemp-
tion from the prohibition of discrimination (see Equal Opportunity Act 2010 (Vic) s 90). 
Although this article focuses on litigation concerning the consistency of legislation with 
statutory human rights Acts, the issues raised in this article have wider application to and 
rami�cations for these other contexts. At a minimum, it is plain that a coherent approach to 
fact �nding is essential in all of these areas. 

 8 Although motivated more by reasons of practicality and expedience, a single justice will not 
ordinarily reserve a point of law for the consideration of the full bench of the High Court 
until the factual issues are �rst determined: Kruger v Commonwealth (1995) 69 ALJR 885. 
is procedural stance reflects the more fundamental proposition that an accurate apprecia-
tion of the facts is important to the development of sound legal principles. 
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have done so are yet to establish a consistent and theorised approach. Finally, 
Part V teases out the implications of this survey for several larger issues in 
constitutional theory concerning judicial method, comparativism, and 
deference. 

In adopting this structure, this article seeks to do three things. Parts II and 
III clarify certain conceptual matters to ensure that any future work on 
legislative facts in Australia is built on solid foundations. is is particularly 
useful because legislative facts have received little sustained attention in 
Australia. Part IV then examines how Victorian and ACT courts have dealt 
with legislative facts to highlight the topic as one worthy of greater considera-
tion in the future. Finally, Part V links legislative facts to broader themes in 
constitutional law to show that more is at stake than simply having a coherent 
stance for litigants preparing their cases (itself a worthy aspiration). 

I I   B A S I C  C O N C E P T S  

A  Facts in Public Law Litigation 

Facts are relevant to judicial review of administrative action in a number of 
ways. At the most basic level, an administrative decision-maker must apply 
the law to the facts of the case before them, and facts about how they did so 
will be relevant to a court upon judicial review. A more complex illustration is 
the merits–legality dichotomy, which means that courts will scrutinise the 
legality but not the factual merits of an administrative decision. is distinc-
tion is maintained except in the case of ‘jurisdictional facts’, the determina-
tion of which remains the ultimate responsibility of the courts,9 and fact 
�nding that is so illogical as to amount to reviewable jurisdictional error.10 At 
the same time as the High Court has renewed its interest in facts relevant to 
the constitutional validity of legislation, the Court has also begun to take a 
more robust view of these doctrines.11 

In judicial review of legislation, facts have at least three roles to play. Some 
approaches to constitutional interpretation depend on an understanding of 
particular facts. For example, originalist approaches call upon historical facts 

 
 9 See Corporation of the City of En�eld v Development Assessment Commission (2000) 199  

CLR 135. 
 10 See Re Minister for Immigration and Multicultural Affairs; Ex parte Applicant S20/2002 (2003) 

198 ALR 59. 
 11 See Minister for Immigration and Citizenship v SZMDS (2010) 240 CLR 611; Plaintiff 

M70/2011 v Minister for Immigration and Citizenship (2011) 244 CLR 144. See also Mark 
Aronson, ‘e Resurgence of Jurisdictional Facts’ (2001) 12 Public Law Review 17. 
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about what the framers understood at federation.12 Additionally, some 
constitutional provisions are draed in such a way that they are only triggered 
when a particular entity, purpose or event exists or occurs. Accordingly, facts 
are needed to establish the existence of that trigger in much the same way as 
jurisdictional facts in administrative law. For example, the immigration 
power is only triggered if a person is in fact an ‘immigrant’.13 Finally, some 
doctrines require a balancing of competing interests, and the factual opera-
tion of the legislation in issue is invariably important to this enquiry. An 
example of this is the implied freedom of political communication.14 

Domestic human rights litigation may involve judicial review of adminis-
trative or legislative action depending on how the human rights instrument is 
formulated, and it typically proceeds in two stages.15 e first stage is to 
determine whether a right has been limited, which will require interpretation 
of the right itself. If a right has been limited, the second stage in most 
jurisdictions is to determine whether that limitation is justi�able. Facts are 
potentially relevant to both stages. Most obviously, whether an administrative 
or legislative act limits a human right will ordinarily involve facts about how 
that act affects the right in question. Facts may also be relevant to the inter-
pretation of the right (for example, evidence about embryos may shed light on 
the meaning of the right to life)16 and the justi�cation for limiting  
those rights. 

B  Taxonomies and Issues Associated with the Use of Facts 

It is apparent that different sorts of facts are needed to answer different sorts 
of enquiries in public law litigation. Some facts are particular to a speci�c 

 
 12 See Bradley Selway, ‘e Use of History and Other Facts in the Reasoning of the High Court 

of Australia’ (2001) 20 University of Tasmania Law Review 129, 142–4. On constitutional 
interpretation and evidence, see also S v Makwanyane [1995] 3 SA 391, 405–7 [16]–[19] 
(Chaskalson P). 

 13 Constitution s 51(xxvii). See, eg, Potter v Minahan (1908) 7 CLR 277, 290 (Griffiths CJ),  
298–9 (Barton J), 302 (O’Connor J), 307–9, 311 (Isaacs J), 318–19 (Higgins J); Donohoe v 
Wong Sau (1925) 36 CLR 404. 

 14 See Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 567–8 (Brennan CJ, 
Dawson, Toohey, Gaudron, McHugh, Gummow and Kirby JJ). 

 15 See, eg, Brian Foley, Deference and the Presumption of Constitutionality (Institute of Public 
Administration, 2008) 16–18. For a similar framework, see Kracke v Mental Health Review 
Board [2009] VCAT 646 (23 April 2009) [65] (Bell P).  

 16 For a discussion of the United States case law on the question of when life begins, see 
generally David L Faigman, Constitutional Fictions: A Unified eory of Constitutional Facts 
(Oxford University Press, 2008) 9–13. 
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thing or event whereas other facts are more general in nature and relate to, for 
example, the state of society. For example, evidence of a corporation’s 
activities, which is used to establish whether it is a ‘trading or �nancial’ 
corporation under s 51(xx) of the Constitution,17 is of a different kind to 
evidence of the importance of mica to the defence effort so as to engage the 
defence power.18 A number of commentators and judges have therefore 
proposed taxonomies of facts to reflect these differences,19 the most in�uen-
tial of which is Kenneth Culp Davis’ distinction between ‘legislative facts’ and 
‘adjudicative facts’.20 Adjudicative facts ‘usually answer the questions of who 
did what, where, when, how, why, with what motive or intent’ and are thus 
peculiar to speci�c parties.21 Legislative facts, on the other hand, ‘do not 
usually concern the immediate parties but are general facts which help the 
tribunal decide questions of law and policy and discretion.’22 One may rightly 
be sceptical about the utility of all-embracing taxonomies. Categorising facts 
is by no means a precise science and the categories are unlikely to be rigid or 
mutually exclusive no matter the typology used. e point is simply that 
different kinds of facts are needed for different kinds of enquiry. In the 
context of Charter and HRA litigation, whether a right has been limited will 
oen turn on adjudicative facts specific to a particular person. Legislative 
facts will usually only be relevant to the limitation question to help interpret 
the right itself (for example, the meaning of the right to life) or where a party 
challenges the rights compatibility of the legislation on its face. Instead, 
legislative facts are particularly important at the justi�cation stage because 
general facts about the purpose and effects of legislation go to the heart of  
the issue. 

 
 17 See, eg, R v Federal Court of Australia; Ex parte WA National Football League (1979) 143  

CLR 190. 
 18 See Jenkins v Commonwealth (1947) 74 CLR 400. 
 19 See, eg, Faigman, above n 16, 43–62; A Christopher Bryant, ‘e Empirical Judiciary’ (2009) 

25 Constitutional Commentary 467, 480–3; Selway, above n 12, 130–2; Shawn Kolitch, ‘Con-
stitutional Fact Finding and the Appropriate Use of Empirical Data in Constitutional Law’ 
(2006) 10 Lewis & Clark Law Review 673, 675–7; Justice J D Heydon, LexisNexis, Cross on 
Evidence, vol 1 (at Service 140) [3005]; omas v Mowbray (2007) 233 CLR 307, 512 [614] 
(Heydon J). 

 20 See Kenneth Culp Davis, ‘An Approach to Problems of Evidence in the Administrative 
Process’ (1942) 55 Harvard Law Review 364. 

 21 Kenneth Culp Davis, Administrative Law Text (West Publishing, 3rd ed, 1972) 160 [7.03]. 
 22 Ibid. 
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Whether and what type of facts are relevant to the determination of a legal 
issue depends on how the issue is framed,23 but framing is only the �rst issue 
when dealing with facts. Appropriate evidence of those facts must then come 
before the courts, which raises questions of judicial method and procedure.24 
e court must then weigh the evidence to determine whether the relevant 
facts are established. e court will be assisted in this task by articulating a 
standard and burden of proof and an appropriate presumption of legality or 
illegality.25 e burden of proof and related presumptions can be explained 
briefly. In broad terms, parties must adduce sufficient evidence to establish 
the facts essential to their claim to a cause of action or to a defence.26 A 
presumption of validity or invalidity (depending on which party carries the 
burden) will apply in the event that the burden of proof is not discharged.27 
e standard of proof of facts requires further explanation because it is less 
well understood in the context of public law. e important point is that the 
standard of proof of facts is a distinct concept from the standard of review of 
a legal issue. e standard of proof explains how much evidence is needed to 
establish relevant legislative facts, and the standard of review explains how the 
court then assesses the facts as proved.28 For example, it might be expected 
that strict scrutiny of a legal claim would also entail a stricter scrutiny of the 
evidence establishing facts relevant to that claim, but in fact there is no 
necessary correlation between the two. is is most apparent when approach-

 
 23 On the framing of doctrine and legislative facts in the United States, see generally Angelo N 

Ancheta, ‘Science and Constitutional Fact Finding in Equal Protection Analysis’ (2008) 69 
Ohio State Law Journal 1115. In Australia, see, eg, Patrick Brazil, ‘e Ascertainment of Facts 
in Australian Constitutional Cases’ (1970) 4 Federal Law Review 65, 80; Enid Campbell, ‘Fact 
Finding in Constitutional Cases’ in Constitutional Commission, Final Report of the Constitu-
tional Commission (Australian Government Publishing Service, 1988) vol 2, 1099, 1100. In 
the United Kingdom, see David Feldman, ‘Institutional Roles and Meanings of “Compatibil-
ity” under the Human Rights Act 1998’ in Helen Fenwick, Gavin Phillipson and Roger Mas-
terman (eds), Judicial Reasoning under the UK Human Rights Act (Cambridge University 
Press, 2007) 87, 107–11. 

 24 For a taxonomy of sources of legislative facts in the context of developing the common law, 
see Heydon, ‘Developing the Common Law’, above n 6, 99–122. 

 25 On the connection between the burden of proof and presumptions of legality or illegality, see 
Henry Burmester, ‘e Presumption of Constitutionality’ (1983) 13 Federal Law Review  
277, 291. 

 26 See generally Heydon, Cross on Evidence, above n 19, ch 4; Michelle T Grando, Evidence, 
Proof, and Fact-Finding in WTO Dispute Settlement (Oxford University Press, 2010) 70–86. 

 27 e term ‘presumption’ is used here to mean ‘nothing more than a conclusion which must be 
drawn until the contrary is proved’: see Heydon, Cross on Evidence, above n 19, [7240]; 
Grando, above n 26, 94–5. 

 28 See Grando, above n 26, 86. 
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ing the ‘reasonably appropriate and adapted’ standard,29 which says little if 
anything about the amount of evidence needed to establish a relevant fact that 
will be fed into the ‘reasonably appropriate and adapted’ calculus. 

Answers to these issues will oen depend on how the legal doctrine is 
framed and will thus vary between substantive areas of law. However, they 
may also depend on the particular category of fact that is in issue. In terms of 
procedure, the usual process for tendering evidence appears appropriate for 
adjudicative facts, which are speci�c to individual parties, whereas such a 
procedure appears to be ill-adapted to the proof of legislative facts about, for 
example, the current state of the economy. In terms of amenability to review 
on appeal, adjudicative facts are usually not appealable because they consti-
tute �ndings of fact, whereas legislative facts can usually be appealed because 
they are crucial to determining the content of the law.30 Other examples may 
also exist. e answers to certain issues may not vary between categories, but 
distinguishing between facts promotes analytical clarity and accuracy and 
avoids category errors in the event that principles appropriate for one 
category are not appropriate for another. 

To summarise thus far, there are three core issues when dealing with facts 
in public law litigation. e first issue is framing: are facts relevant to the 
determination of the legal issue and if so what sorts of facts are relevant? e 
second issue is methodology and procedure: how can those facts be estab-
lished through evidence or otherwise? e third issue is the assessment of 
that evidence: what standard of proof, burden of proof and related presump-
tions apply? 

I I I   C O M PA R AT I V E  A N D  A NA L O G O U S  P R A C T I C E  

Courts around the world have been alive to these issues, and they have 
developed approaches to facts and evidence with varying degrees of success 
and sophistication. e determination of adjudicative facts has not been 
controversial because the ordinary rules of evidence and procedure adequate-
ly apply. In contrast, the principles associated with legislative facts are 
considerably more enigmatic. e chief reason for this is that the ordinary 
rules of evidence and procedure have been considered to be inadequate in 

 
 29 See, eg, Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 562, 567 (Bren-

nan CJ, Dawson, Toohey, Gaudron, McHugh, Gummow and Kirby JJ). 
 30 In New Zealand, see, eg, Ministry of Health v Atkinson [2011] NZHC 202 (11 March 2011). In 

the United States, see Federal Rules of Civil Procedure r 52(a); Federal Rules of Evidence r 201 
and the notes to r 201. 
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their application to legislative facts, both because legislative facts are less 
particularised than adjudicative facts and because it is thought that legislative 
facts, going as they do to the meaning of the law, should not be le to the 
whim of the parties. 

is section canvasses the approaches to legislative facts in other jurisdic-
tions to understand better the concepts introduced in Part II. Comparative 
practice is particularly useful for this purpose because the Victorian and ACT 
jurisprudence is still in its infancy (as will be seen in Part IV) and is therefore 
not ideally placed to illustrate these concepts. Moreover, overseas experiences 
highlight how much work still needs to be done in Victoria and the ACT in 
this area and provides possible options for how the courts can proceed in 
future. To be clear, this is not to say that Victorian and ACT courts must 
follow foreign practice due to some perceived similarity between the human 
rights instruments in issue,31 although they may of course be constrained to 
follow the practice of the High Court of Australia. e practice of other 
courts simply provides a useful array of options, and thus a starting point, for 
how to approach legislative facts. 

e courts and jurisdictions selected for discussion in this section are the 
High Court of Australia (as the apex of the Australian judicial system), the 
United States (as the birthplace of the modern concept of legislative facts), 
Canada, the United Kingdom and New Zealand (as jurisdictions, like Victoria 
and the ACT, with human rights legislation within the new Commonwealth 
model of constitutionalism),32 and South Africa (a jurisdiction that provided 
a model for the Victorian and ACT legislation).33 e discussion of each 
jurisdiction loosely focuses upon three issues: when are facts relevant 
(framing), how are those facts proved (methodology and procedure), and 
how is the evidence assessed (standard and burden of proof). 

 
 31 Cf Momcilovic (2011) 280 ALR 221, 233–4 [18]–[20] (French CJ), 273 [146(i)], 276–9  

[148]–[161] (Gummow J), 344 [424] (Heydon J) rejecting the slavish adoption of compara-
tive law in the context of the interpretative obligation in s 32 of the Charter. Hayne J agreed 
with Gummow J: at 306 [280]. 

 32 Stephen Gardbaum, ‘e New Commonwealth Model of Constitutionalism’ (2001) 49 
American Journal of Comparative Law 707; Stephen Gardbaum, ‘Reassessing the New Com-
monwealth Model of Constitutionalism’ (2010) 8 International Journal of Constitutional  
Law 167. 

 33 Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic) 9; 
Explanatory Statement, Human Rights Amendment Bill 2007 (ACT) 3. 
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A  Australia 

e focus of Australian case law and commentary has been ‘constitutional 
facts’,34 which are those legislative or adjudicative facts that are relevant to the 
constitutional validity of legislation.35 Because judicial review of legislation is 
treated as ‘axiomatic’36 in Australia, the courts must determine those facts 
upon which the constitutionality of legislation depends. As Williams J 
observed in Australian Communist Party v Commonwealth, ‘it is the duty of 
the Court in every constitutional case to be satis�ed of every fact the existence 
of which is necessary in law to provide a constitutional basis for the legisla-
tion.’37 Yet what the High Court has taken by reserving to itself the duty of 
determining constitutional facts, it has given away by framing doctrines in 
such a way as to make them turn upon abstract legal propositions more than 
facts. e best example of this framing practice is the process of characterisa-
tion. Although the Court customarily affirms the relevance of the practical 
operation of the law to the question whether it is ‘with respect to’ a head of 
legislative power,38 the Court has tended to focus more upon the law’s legal 
operation, and in particular ‘the nature of the rights, duties, powers and 
privileges which it changes, regulates or abolishes’.39 Accordingly, constitu-
tional facts have traditionally been limited to a few discrete areas.40 eir role 
is, however, expanding as the Court increasingly frames doctrines in a way 
that examines and turns upon the purpose and effects of the legislation  
at issue.41 

 
 34 On legislative facts, see Woods v Multi-Sport Holdings Pty Ltd (2002) 208 CLR 460, 478–81 

[64]–[70] (McHugh J), 510–15 [162]–[169] (Callinan J); Heydon, ‘Developing the Common 
Law’, above n 6. On historical facts, see Selway, above n 12. 

 35 See Brazil, above n 23; Kenny, above n 4; Lennan, above n 5; P H Lane, ‘Facts in Constitu-
tional Law’ (1963) 37 Australian Law Journal 108; Heydon, Cross on Evidence, above n 19, 
[3156]. 

 36 Australian Communist Party v Commonwealth (1951) 83 CLR 1, 262 (Fullagar J). 
 37 Ibid 222. See also Sue v Hill (1999) 199 CLR 462, 484 [38] (Gleeson CJ, Gummow and  

Hayne JJ). 
 38 See, eg, Re Dingjan; Ex parte Wagner (1995) 183 CLR 323, 369 (McHugh J); Grain Pool of 

Western Australia v Commonwealth (2000) 202 CLR 479, 492 [16] (Gleeson CJ, Gaudron, 
McHugh, Gummow, Hayne and Callinan JJ); ICM Agriculture Pty Ltd v Commonwealth 
(2009) 240 CLR 140, 198–9 [138] (Hayne, Kiefel and Bell JJ). See also Zines, above n 5, 38. 

 39 Fairfax v Federal Commissioner of Taxation (1965) 114 CLR 1, 7 (Kitto J). See Brazil, above  
n 23, 67–8; Burmester, above n 25, 284–5. 

 40 In particular ss 51(vi) and 92. See generally P H Lane, e Australian Federal System (Law 
Book, 2nd ed, 1979) 1090–6. 

 41 Zines, above n 5, 658. 
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Where a doctrine implicates constitutional facts, the High Court can take 
cognisance of them through a number of avenues.42 e parties may submit 
evidence in the usual way or proceed on a case stated with an agreed state-
ment of facts,43 a Justice usually overseeing this latter process in directions 
hearings.44 Another option is to proceed by way of demurrer, which enables a 
case to be heard on the basis of the material facts stated in the pleadings.45 
e court may also undertake its own research or take judicial notice of, at a 
minimum, ‘open and notorious’ facts and those facts that are in the ‘common 
knowledge of educated men’ as collected in ‘accepted writings’, ‘standard 
works’ and ‘serious studies and inquiries’.46 e limits of judicial notice and 
the Court’s ability to accept evidence not presented to the lower courts 
remain unclear, and their suppleness has been conceded on occasion. In 
Gerhardy v Brown, Brennan J candidly stated that ‘[t]he court must ascertain 
the statutory facts “as best it can” and it is difficult and undesirable to impose 
an a priori restraint on the performance of that duty.’47 Consistent with this 
desire for �exibility, the Court is yet to articulate a standard of proof for 
constitutional facts, although it does seem clear that a party challenging the 
constitutionality of legislation carries the burden of proof to adduce sufficient 
supporting evidence. For example, the High Court held that the inadequate 
factual record in Sportsodds Systems Pty Ltd v New South Wales48 made it an 

 
 42 See Frank W D Jones, ‘High Court Procedure under the Judiciary Act’ (1994) 68 Australian 

Law Journal 442; Levy v Victoria (1997) 189 CLR 579, 598 (Brennan CJ). 
 43 As to the latter, see Pape v Federal Commissioner of Taxation (2009) 238 CLR 1, 88 [229] 

(Gummow, Crennan and Bell JJ), citing omas v Mowbray (2007) 233 CLR 307, 517 [629] 
(Heydon J). 

 44 See, eg, Transcript of Proceedings, Roach v Electoral Commissioner [2007] HCATrans 187  
(2 May 2007); Transcript of Proceedings, Rowe v Electoral Commissioner [2010] HCATrans 
182 (29 July 2010); Transcript of Proceedings, Rowe v Electoral Commissioner [2010] HCA-
Trans 204 (4 August 2010). 

 45 See High Court Rules 2004 (Cth) r 27.07. See also Wurridjal v Commonwealth (2009) 237 
CLR 309, 368–9 [119]–[121] (Gummow and Hayne JJ). 

 46 omas v Mowbray (2007) 233 CLR 307, 513 [619] (Heydon J), quoting Australian 
Communist Party v Commonwealth (1951) 83 CLR 1, 196 (Dixon J). See generally Heydon, 
Cross on Evidence, above n 19, [3005]–[3160]. 

 47 (1985) 159 CLR 70, 142, quoting Commonwealth Freighters Pty Ltd v Sneddon (1959) 102 
CLR 280, 292 (Dixon CJ). See also Australian Communist Party v Commonwealth (1951) 83 
CLR 1, 256 (Fullagar J). 

 48 (2003) 133 FCR 63. 
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inappropriate vehicle for special leave, which meant that the challenged 
legislation remained valid.49 

B  United States 

e United States has a highly developed jurisprudence and literature on 
legislative facts, although much of the Supreme Court’s practice remains the 
subject of domestic criticism.50 Such facts have proved to be particularly 
signi�cant, and controversial, when determining whether a constitutional 
right has been limited and whether that limitation is justi�ed. At times, 
however, Justices of the Supreme Court have answered this factual (or mixed 
factual and evaluative) question with a response cloaked in legal proposi-
tions.51 

A distinctive feature of the United States practice on legislative facts is the 
use of so-called ‘Brandeis briefs’ as the primary vehicle for bringing facts and 
evidence to the Supreme Court’s attention. ‘Brandeis briefs’ are legal submis-
sions to the Court that contain facts and evidence, which are received by the 
Court apparently on the basis of an expansive notion of judicial notice.52 e 
practice takes its name from Louis Brandeis’ brief to the Court in Muller v 
Oregon53 that contained two pages of legal submissions and more than 100 
pages of factual material. Such briefs can in theory be �led in the lower courts 
but parties (and non-parties) generally �le them only in the Supreme Court.54 
As a result, the material that they contain is usually brought to judicial 
scrutiny for the �rst time in that Court, and as such it cannot readily be tested 

 
 49 Transcript of Proceedings, Sportsodds Systems Pty Ltd v New South Wales [2004] HCATrans 

464 (19 November 2004). See also omas v Mowbray (2007) 233 CLR 307, 399–400  
[260]–[261] (Kirby J); Pape v Federal Commissioner of Taxation (2009) 238 CLR 1, 146–7 
[427] (Heydon J). Contra South Australia v Tanner (1989) 166 CLR 161, 179 (Brennan J): 
‘validity is a question of law and questions of law do not depend upon a party’s discharge of 
an onus of proof of facts.’ 

 50 See, eg, John O McGinnis and Charles W Mulaney, ‘Judging Facts Like Law’ (2008) 25 
Constitutional Commentary 69; Faigman, above n 16. 

 51 See Mark Tushnet, ‘Harry Kalven and Kenneth Karst in the Supreme Court Review: 
Reflections aer Fiy Years’ [2010] Supreme Court Review 35, 43–4. 

 52 Muller v Oregon, 208 US 412, 421 (1907). See Ellie Margolis, ‘Beyond Brandeis: Exploring the 
Uses of Non-Legal Materials in Appellate Briefs’ (2000) 34 University of San Francisco Law 
Review 197, 203–6. 

 53 208 US 412 (1907). 
 54 See Faigman, above n 16, 98; McGinnis and Mulaney, above n 50, 81, 126. See also Aaron-

Andrew P Bruhl, ‘Hierarchy and Heterogeneity: How to Read a Statute in a Lower Court’ 
(2012) 97 Cornell Law Review 433, 436, 463–5, 470–2. 
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except through other parties putting forward con�icting material.55 Other 
mechanisms for ascertaining facts besides the Brandeis brief include the use 
of judicial notice generally, independent judicial research and the statements 
of legislative fact typically contained in parliamentary debates and legislation 
itself.56 

In assessing the constitutionality of legislation, the Supreme Court has 
established different standards of review, ranging from ‘strict scrutiny’ to 
‘rational basis’ review. ese standards of review are loosely linked to the 
standard of proof of legislative facts but there is no consistent connection 
between them.57 It seems clear that in rational basis review, ‘a legislative 
choice is not subject to courtroom fact �nding and may be based on rational 
speculation unsupported by evidence or empirical data.’58 However, when 
applying the strict scrutiny standard, the Court has at times been willing to 
defer to the legislature’s �ndings of constitutional fact in assessing the legality 
of the law.59 

C  Canada 

Legislative facts have historically played a role in determining the constitu-
tionality of legislation in Canada,60 but this role has grown considerably with 
the advent of the Canadian Charter of Rights and Freedoms.61 e Supreme 
Court has generally insisted that ‘Charter decisions should not and must not 
be made in a factual vacuum. … e presentation of facts is not … a mere 
technicality; rather, it is essential to a proper consideration of Charter 

 
 55 See John Frazier Jackson, ‘e Brandeis Brief — Too Little, Too Late: e Trial Court as a 

Superior Forum for Presenting Legislative Facts’ (1993) 17 American Journal of Trial  
Advocacy 1. 

 56 On legislative facts previously determined by Congress, see generally McGinnis and 
Mulaney, above n 50. 

 57 See Caitlin E Borgmann, ‘Rethinking Judicial Deference to Legislative Fact-Finding’ (2009) 
84 Indiana Law Journal 1, 10; Faigman, above n 16, 129–32. 

 58 FCC v Beach Commissioners Inc, 508 US 307, 315 (omas J) (1993). See also Heller v Doe, 
509 US 312, 333 (Kennedy J) (1993); Miller v Albright, 523 US 420, 452 (O’Connor J) (1998). 

 59 See Borgmann, above n 57, 10. See also Faigman, above n 16, 130–2. 
 60 See, eg, Re Anti-In�ation Act [1976] 2 SCR 373. See generally P W Hogg, ‘Proof of Facts in 

Constitutional Cases’ (1976) 26 University of Toronto Law Journal 386. 
 61 Canada Act 1982 (UK) c 11, sch B pt I. See Justice Frank Iacobucci, ‘e Charter: Twenty 

Years Later’ (2002) 21 Windsor Yearbook of Access to Justice 3, 6–7. 



300 Melbourne University Law Review  [Vol 36:287 

issues.’62 e party claiming that a right has been limited must therefore lead 
facts and evidence to establish their claim, aer which the governmental party 
has the burden of adducing evidence establishing justi�cation.63 e evidence 
establishing justi�cation should be ‘cogent and persuasive and make clear to 
the Court the consequences of imposing or not imposing the limit’ unless the 
elements of the justi�cation analysis are ‘obvious or self-evident’.64 Justi�ca-
tion requires ‘proof by a preponderance of probability’, but within this civil 
standard ‘there exist different degrees of probability’.65 Where there is 
con�icting or inconclusive evidence, the governmental party must only show 
that the evidence establishes a ‘reasonable basis’ for the limitation,66 which 
re�ects the requirement that ultimately the government must prove justi�a-
bility ‘on a balance of probabilities’.67 

e Court’s preferred procedures for ascertaining these facts have swung 
between a liberal and a restrictive approach,68 and the pendulum currently 
rests somewhere in between these two extremes. In its most recent detailed 
discussion of the issue,69 the Court placed the ascertainment of all facts 
(whether of an ‘adjudicative’, ‘social’ or ‘legislative’ nature) upon a principled 
footing. Although some uncertainty remains, the following propositions 
summarise the approach. 

First, the Court prefers evidence of facts to be adduced by expert testimo-
ny that can be cross-examined in court, and ‘[l]itigants who disregard the 

 
 62 MacKay v Manitoba [1989] 2 SCR 357, 361–2 (Cory J). See also RJR-MacDonald Inc v A-G 

(Canada) [1995] 3 SCR 199, 330–1 [133] (McLachlin J). On occasion, the Court has been 
willing to assess legislation on the basis of ‘reasonable hypothetical’ situations: see, eg, R v 
Goltz [1991] 3 SCR 485, 515–16 (Gonthier J). 

 63 See John T Pepall, ‘What’s the Evidence? e Use the Supreme Court of Canada Makes of 
Evidence in Charter Cases’ in Anthony A Peacock (ed), Rethinking the Constitution: Perspec-
tives on Canadian Constitutional Reform, Interpretation, and eory (Oxford University 
Press, 1996) 161, 162. 

 64 R v Oakes [1986] 1 SCR 103, 138 (Dickson CJ for Dickson CJ, Chouinard, Lamer, Wilson and 
Le Dain JJ). 

 65 Ibid 137. 
 66 Sujit Choudhry, ‘So What Is the Real Legacy of Oakes? Two Decades of Proportionality 

Analysis under the Canadian Charter’s Section 1’ (2006) 34 Supreme Court Law Review (2d) 
501, 525, citing Irwin Toy Ltd v Quebec (A-G) [1989] 1 SCR 927, 994 (Dickson CJ, Lamer and 
Wilson JJ). 

 67 Multani v Commission Scolaire Marguerite-Bourgeoys [2006] 1 SCR 256, 282 [43] (Charron J 
for McLachlin CJ, Bastarache, Binnie, Fish and Charron JJ). 

 68 See generally Mahmud Jamal, ‘Legislative Facts in Charter Litigation: Where Are We Now?’ 
(2005) 17 National Journal of Constitutional Law 1. 

 69 See R v Spence [2005] 3 SCR 458. See also R v Clayton [2007] 2 SCR 725, 779–80 [109] 
(Binnie J for Binnie, LeBel and Fish JJ). 
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suggestion proceed at some risk.’70 e Court has acknowledged that expert 
evidence may be too difficult or expensive for some litigants to obtain, but it 
appears that the Court will attempt to take this into account in some other 
way rather than resort to judicial notice in circumstances that would ‘dilute 
the principled exercise of judicial notice.’71 

Secondly, material placed before the lower courts can (and indeed must) 
be brought before the Supreme Court in the parties’ stated case.72 Fresh 
evidence can only be brought before the Supreme Court upon a ‘fresh 
evidence’ motion under s 62(3) of the Supreme Court Act,73 and only then if it 
meets the requirements of ‘due diligence’ (with due diligence could it have 
been adduced in the lower courts), ‘relevance’ (does it bear on ‘a decisive or 
potentially decisive issue’), ‘credibility’ (is it ‘reasonably capable of belief ’) and 
‘decisiveness’ (if it were believed, could it ‘be expected to have affected the 
result’).74 In making a fresh evidence motion, the parties must include dra 
submissions that identify the ‘exact propositions’ sought to be drawn from the 
fresh evidence.75 

irdly, where the parties seek to rely upon judicial notice, the starting 
point and ‘gold standard’76 are the so-called ‘Morgan criteria’:77 judicial notice 
can be taken of facts ‘so notorious or generally accepted as not to be the 
subject of debate among reasonable persons’ or ‘capable of immediate and 
accurate demonstration by resort to readily accessible sources of indisputable 

 
 70 R v Spence [2005] 3 SCR 458, 493–4 [68] (Binnie J for Major, Binnie, LeBel, Deschamps, Fish, 

Abella and Charron JJ). 
 71 Ibid 494 [69]. 
 72 Supreme Court Act, RSC 1985, c S-26, s 62(2) (‘Supreme Court Act’). See also Public School 

Boards’ Association of Alberta v Alberta (A-G) [1999] 3 SCR 845, 848 [5] (Binnie J). 
 73 Section 62(3) provides:  

e Court or a judge may, in the discretion of the Court or the judge, on special grounds 
and by special leave, receive further evidence on any question of fact, such evidence to be 
taken in the manner authorized by this Act, either by oral examination, by affidavit or by 
deposition, as the Court or the judge may direct. 

  See also Public School Boards’ Association of Alberta v Alberta (A-G) [1999] 3 SCR 845,  
848–50 [6]–[8] (Binnie J). 

 74 Public School Boards’ Association of Alberta v Alberta (A-G) [2000] 1 SCR 44, 48 [6], 49 [10] 
(Binnie J), quoting Palmer v e Queen [1980] 1 SCR 759, 775 (McIntyre J for Laskin CJ, 
Martland, Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte and McIntyre JJ). See also UL Cana-
da Inc v Quebec (A-G) [2004] 3 SCR 760. 

 75 School Boards’ Association of Alberta v Alberta [2000] 1 SCR 44, 48 [6], 50 [11] (Binnie J) 
 76 R v Spence [2005] 3 SCR 458, 490 [61] (Binnie J for Major, Binnie, LeBel, Deschamps, Fish, 

Abella and Charron JJ). 
 77 e reference is to Edmund M Morgan, ‘Judicial Notice’ (1944) 57 Harvard Law Review 269. 
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accuracy’.78 e Morgan criteria are not, however, determinative for social 
and legislative facts because ‘the limits of judicial notice are inevitably 
somewhat elastic’ in this context.79 Here, ‘the permissible scope of judicial 
notice should vary according to the nature of the issue under consideration.’80 
In particular, the weight of the Morgan criteria will depend on how signi�-
cant the fact is to the disposition of the case. ‘[T]he closer the fact approaches 
the dispositive issue, the more the court ought to insist on compliance with 
the stricter Morgan criteria.’81 Accordingly, judicial notice of social and 
legislative facts sits on a spectrum. At the ‘high end’82 where the fact is 
dispositive of the matter, the Morgan criteria are necessary and sufficient 
conditions. At the ‘low end’ where the fact goes to a background matter, ‘the 
court will likely proceed (consciously or unconsciously) on the basis that the 
matter is beyond controversy’.83 In between, the test is  

whether such ‘fact’ would be accepted by reasonable people who have taken the 
trouble to inform themselves on the topic as not being the subject of reasonable 
dispute for the particular purpose for which it is to be used, keeping in mind that 
the need for reliability and trustworthiness increases directly with the centrality 
of the ‘fact’ to the disposition of the controversy.84 

D  United Kingdom 

e United Kingdom courts have somewhat reluctantly embraced the factual 
nature of proportionality analysis in Human Rights Act 1998 (UK) (‘HRA 
(UK)’) litigation, probably because the United Kingdom lacks a tradition of 
judicial review of primary legislation.85 In Wilson v First County Trust Ltd  

 
 78 R v Spence [2005] 3 SCR 458, 486–7 [53] (Binnie J for Major, Binnie, LeBel, Deschamps, Fish, 

Abella and Charron JJ), quoting Find v e Queen [2001] 1 SCR 863, 886 [48] (McLachlin CJ 
for McLachlin CJ, L’Heureux-Dubé, Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour 
and LeBel JJ). 

 79 R v Spence [2005] 3 SCR 458, 490–1 [63] (Binnie J for Major, Binnie, LeBel, Deschamps, Fish, 
Abella and Charron JJ). 

 80 Ibid 490 [60] (emphasis altered). 
 81 Ibid 490 [61]. 
 82 Ibid 491 [65]. 
 83 Ibid. 
 84 Ibid 491–2 [65] (emphasis in original). 
 85 See Sir Michael Supperstone, James Goudie and Sir Paul Walker, Judicial Review (LexisNexis, 

4th ed, 2010) 285 [9.22.1]. See also Aileen Kavanagh, Constitutional Review under the UK 
Human Rights Act (Cambridge University Press, 2009) 242. 
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[No 2], Lord Nicholls noted that ‘the court will look primarily at the legisla-
tion, but not exclusively so. Convention rights are concerned with practicali-
ties. When identifying the practical effect of an impugned statutory provision 
the court may need to look outside the statute in order to see the complete 
picture’.86 is statement carefully avoids a broad confirmation that facts will 
be relevant in proportionality analysis, but it is tolerably clear from the case 
law that legislative facts, in substance if not in name, are a key integer in the 
analysis. is has been expressly recognised by some judges87 and practition-
ers,88 and certainly by academics.89 

is ambivalence towards facts has resulted in a dearth of case law90 and 
an unstable and ill-de�ned approach to legislative facts.91 Nonetheless, it is 
possible to identify a few guideposts. In conducting proportionality analysis, 
the Supreme Court has recently affirmed earlier views that ‘the facts will oen 
speak for themselves’92 and that it is legitimate to refer to published govern-
ment materials and parliamentary debates, so long as due caution is paid 
when doing so.93 e House of Lords has also frequently referred to compara-

 
 86 [2004] 1 AC 816, 842 [61] (emphasis added). See also A v Secretary of State for the Home 

Department [2005] 2 AC 68, 112 [44] (Lord Bingham). 
 87 See, eg, R v Ministry of Defence; Ex parte Smith [1996] QB 517, 564 (Henry LJ); R v Shayler 

[2003] 1 AC 247, 281 [61] (Lord Hope); R (Countryside Alliance) v A-G (UK) [2008] 1 AC 
719, 765 [78] (Lord Hope); Evans v Amicus Healthcare Ltd [2004] 3 WLR 681, 699 [56] 
(orpe and Sedley LJJ); Sheldrake v DPP [2005] 1 AC 264, 297 [21] (Lord Bingham). See 
also R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532, 546 [23] (Lord 
Bingham). 

 88 See Rabinder Singh, ‘e Human Rights Act and the Courts: A Practitioner’s Perspective’ 
[2010] European Human Rights Law Review 589, 591–2. 

 89 Kavanagh, above n 85, 242, 254–5; Jason Coppel and Michael Supperstone, ‘Judicial Review 
aer the Human Rights Act’ [1999] European Human Rights Law Review 301, 326–7; Andrew 
Henderson, ‘Brandeis Briefs and the Proof of Legislative Facts in Proceedings under the 
Human Rights Act 1998’ [1998] Public Law 563; Supperstone, Goudie and Walker, above  
n 85, 285 [9.22.1]; Ian Leigh and Laurence Lustgarten, ‘Making Rights Real: e Courts, 
Remedies, and the Human Rights Act’ (1999) 58 Cambridge Law Journal 509, 522–6. 

 90 See A v Essex County Council [2011] 1 AC 280, 316 [112] (Baroness Hale JSC), noting the 
‘very little case law’ on limitations more generally. 

 91 See Paul Roberts, ‘Criminal Procedure, the Presumption of Innocence and Judicial Reasoning 
under the Human Rights Act’ in Helen Fenwick, Gavin Phillipson and Roger Masterman 
(eds), Judicial Reasoning under the UK Human Rights Act (Cambridge University Press, 
2007) 377, 419–22. 

 92 R (F) v Secretary of State for the Home Department [2011] 1 AC 331, 341–2 [18] (Lord 
Phillips PSC), citing Wilson v First County Trust Ltd [No 2] [2004] 1 AC 816, 842–3 [62]–[64] 
(Lord Nicholls). 

 93 R (F) v Secretary of State for the Home Department [2011] 1 AC 331, 341–2 [18] (Lord 
Phillips PSC), citing Wilson v First County Trust Ltd [No 2] [2004] 1 AC 816, 842–3 [62]–[64] 
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tive practice apparently as empirical evidence supporting the proportionality 
or otherwise of legislation.94 It appears that the parties can put these and 
other materials to the court in submissions or as evidence,95 or relevant facts 
can be ascertained via judicial notice. In a case pre-dating the HRA (UK), it 
was said: 

if the court is satis�ed on the basis of judicial notice that the requirements of 
proportionality have been met, there is no need for the prosecution to adduce 
oral or documentary evidence. Judicial notice is not con�ned to questions 
which everyone would be able to answer of his own knowledge. It includes 
matters of a public nature such as history, social customs and public opinion 
which may have to be culled from works of reference.96 

Perhaps re�ecting the dominant view in the United Kingdom that propor-
tionality is a ‘value judgment’, the courts’ decisions oen tend to combine the 
relevant court’s view of any facts with the court’s ultimate conclusion on the 
legal argument itself. ere is thus no clear statement of principle about the 
standard of proof of relevant facts, although, clearly enough, the governmen-
tal party bears the onus of establishing justi�ability. 

E  South Africa 

Despite an early anomalous suggestion that justi�cation analysis is primarily a 
question of law,97 whether a right has been justi�ably limited clearly depends 
on facts about the purpose and effects of the legislation.98 Each party must 
place before the courts sufficient evidence to establish their claim,99 and the 

 
(Lord Nicholls). See also Wilson v First County Trust Ltd [No 2] [2004] 1 AC 816, 842–3 
[62]–[64] (Lord Nicholls), 856–7 [116]–[118] (Lord Hope), 865–6 [142] (Lord Hobhouse); 
Lancashire County Council v Taylor [2005] 1 WLR 2668, 2681–3 [53]–[59] (Lord Woolf CJ 
for Lord Woolf CJ, Sedley and Gage LJJ); R (Wilson) v Wychavon District Council [2007] QB 
801, 816–18 [33]–[36] (Richards LJ), 837 [107] (Moses LJ); R (Morris) v Westminster City 
Council [2006] 1 WLR 505, 521 [39] (Sedley LJ). 

 94 See, eg, R v Lambert [2002] 2 AC 545, 573–4 [40] (Lord Steyn). 
 95 See Evans v Amicus Healthcare Ltd [2004] 3 WLR 681, 695–9 [43]–[56] (orpe and  

Sedley LJJ), 712–13 [114]–[115] (Arden LJ). See also R (British American Tobacco) v Secretary 
of State for Health [2004] EWHC 2493 (Admin) (5 November 2004) [65] (McCombe J); 
Supperstone, Goudie and Walker, above n 85, 285 [9.22.1]. 

 96 Stoke-on-Trent City Council and Norwich City Council v B & Q plc [1991] Ch 48, 65 
(Hoffman J). 

 97 See S v Lawrence [1997] 4 SA 1176, 1198–9 [52] (Chaskalson P). 
 98 Iain Currie and Johan de Waal, e Bill of Rights Handbook (Juta, 5th ed, 2005) 167. 
 99 Prince v President, Cape Law Society [2001] 2 SA 388, 399 [22] (Ngcobo J). 
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Constitutional Court has particularly insisted that the governmental party has 
the burden and duty to lead evidence to justify the legislation.100 However, 
this appears to be a special sort of burden. e Court has accepted that 
legislation can be aimed at ‘subjective’ goals that are not capable of objective 
proof, in which case the government should simply ‘place sufficient infor-
mation’ before the Court.101 Moreover, and somewhat curiously, in theory a 
failure to adduce any evidence does not necessarily result in invalidity,102 
although it has in most cases.103 is can probably be explained by the Court’s 
ability to bridge the evidentiary gap by relying on ‘common sense and judicial 
knowledge’104 in addition to documents lodged, in accordance with r 31 of the 
Constitutional Court Rules 2003 (South Africa), canvassing facts that are 
‘common cause or otherwise incontrovertible’ or ‘are of an official, scientific, 
technical or statistical nature capable of easy veri�cation.’105 

Each party must ordinarily produce their evidence to the court of �rst 
instance,106 aer which it will be admissible as of right in the Constitutional 
Court. e Constitutional Court also has the power under the Constitutional 
Court Rules 2003 (South Africa) to receive fresh evidence,107 but it has said it 
will only do so if ‘compelling reasons exist’.108 e Court will take into 
account whether the impugned legislation ‘serve[s] an important public 

 
 100 Khosa v Minister of Social Development [2004] 6 SA 505, 520 [18]–[19] (Mokgoro J). See  

also ibid. 
 101 Minister of Home Affairs v National Institute for Crime Prevention and the Reintegration of 

Offenders (NICRO) [2005] 3 SA 280, 294 [35]–[36] (Chaskalson CJ). 
 102 See Moise v Greater Germiston Transitional Local Council [2001] 4 SA 491, 498 [19] (Som-

yalo AJ); Phillips v DPP [2003] 3 SA 345, 355 [20] (Yacoob J). Moreover, a failure to make any 
justi�cation submission has not prevented the Constitutional Court from considering justi�-
cation on its own motion: Du Toit v Minister of Welfare and Population Development [2003] 2 
SA 198, 211–12 [33]–[34] (Skweyiya AJ). 

 103 See, eg, Minister of Home Affairs v National Institute for Crime Prevention and the Reintegra-
tion of Offenders (NICRO) [2005] 3 SA 280. 

 104 Ibid 294 [36] (Chaskalson CJ) (citations omitted). 
 105 See S v Lawrence [1997] 4 SA 1176, 1202 [68] (Chaskalson P). See also S v Meaker [1998]  

8 BCLR 1038, 1047 (Cameron J). For an example of such statistical material, see S v Makwan-
yane [1995] 3 SA 391, 444–5 [126] (Chaskalson P). 

 106 Prince v President, Cape Law Society [2001] 2 SA 388, 399 [22] (Ngcobo J). 
 107 Constitutional Court Rules 2003 (South Africa) r 30, Government Notice R1675, Government 

Gazette 25726 (31 October 2003), incorporating Supreme Court Act 1959 (South Africa) s 22. 
See also Constitutional Court Rules 2003 (South Africa) r 31. 

 108 Currie and de Waal, above n 98, 138, citing Bel Porto School Governing Body v Premier, 
Western Cape [2002] 3 SA 265, 299 [119] (Chaskalson CJ); Zondi v Minister of the Executive 
Council for Traditional and Local Government Affairs [2005] 3 SA 589, 601–3 [22]–[28] 
(Ngcobo J). 
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interest’, whether the right ‘is of fundamental importance’ and ‘goes beyond 
the narrow interest’ of the individual, whether the lower court judges have 
‘fully canvassed’ the validity of the legislation, the course of the litigation 
below, the individual’s resources, and any prejudice to the parties.109 

F  New Zealand 

e Supreme Court has endorsed both the legislative–adjudicative fact 
dichotomy and the relevance of facts at least to the justi�cation of any 
limitation upon human rights,110 but the proper procedure for adducing 
evidence of these facts is unsettled. It appears that evidence may be tendered 
in the usual fashion and that the courts may take judicial notice of ‘sufficiently 
self-evident’ legislative facts that ‘may be implicit in the relevant legislation, or 
readily identi�able and capable of evaluation’.111 What remains unclear is 
whether evidence can be tendered for the �rst time in the Supreme Court, 
although the parties clearly risk the evidence being inadmissible if it is offered 
so late as not to enable it to be adequately tested by contrary submissions or 
evidence (cross-examination not being appropriate for legislative facts). 
Finally, it is established that the burden of proof initially rests upon the party 
seeking to establish a human rights limitation and then upon the party 
seeking to establish that the limitation is justi�ed. Whether a party discharges 
its burden ostensibly depends upon the civil standard (balance of probabili-
ties), although in their actual decisions it has been argued that New Zealand 
courts have adopted a non-intrusive standard of proof.112 

e leading New Zealand authority is R v Hansen,113 where the Court 
refused to receive evidence submitted by the Crown to justify the enactment 
of a reverse onus provision that deemed a person in possession of a certain 
quantity of drugs to have possessed them for the purpose of sale or supply 

 
 109 Bel Porto School Governing Body v Premier, Western Cape [2002] 3 SA 265, 298–9 [117] 

(Chaskalson CJ); Prince v President, Cape Law Society [2001] 2 SA 388, 399–400 [23]  
(Ngcobo J). 

 110 See R v Hansen [2007] 3 NZLR 1, 10 [9] (Elias CJ), 25 [50] (Blanchard J), 48 [132]  
(Tipping J), 75 [230] (McGrath J). 

 111 Ibid 76 [232] (McGrath J). 
 112 See Andrew Butler and Petra Butler, e New Zealand Bill of Rights Act: A Commentary 

(LexisNexis NZ, 2005) 129 [6.7.2]. See also ibid 42 [112] (Tipping J). 
 113 [2007] 3 NZLR 1. For an excellent discussion of the main issue in this case — the interpreta-

tive obligation in s 5 of the Bill of Rights Act 1990 (NZ) — see Claudia Geiringer, ‘e Princi-
ple of Legality and the Bill of Rights Act: A Critical Examination of R v Hansen’ (2008) 6 New 
Zealand Journal of Public and International Law 59. 
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‘until the contrary is proved’. Shortly before the hearing in the Supreme 
Court, counsel for the Crown sought leave to adduce material that had not 
been tendered in the lower courts. ese materials included affidavits from 
police officers and others with knowledge of the drug industry, law enforce-
ment policies and strategies, and some unpublished material.114 e Court 
refused to admit the evidence because it was too late in the proceedings.115 
Tipping J declared that ‘[t]his Court is not the appropriate forum for initial 
fact �nding and assessment’ of legislative facts,116 and in any event he doubted 
whether the evidence sought to be tendered could reliably shed any light on 
the effects of the provision.117 In contrast, McGrath J ‘recognise[d] that it will 
not always be practical to put the material before [the Court of Appeal]’118 
and he declared that the Supreme Court ‘should be ready to receive material 
of this kind, without subjecting it to the requirements of the rules of evidence 
or of admitting new evidence’,119 as long as the evidence was ‘appropriately 
tested in Court.’120 McGrath J held that the evidence was tendered too late to 
be adequately tested, but he instead took judicial notice of the nature of drug 
dealing in New Zealand, which he considered to be ‘sufficiently self-
evident’.121 

G  Summary 

It is not possible in this article to explore in detail the comparative case law or 
to reflect on why these jurisdictions have taken different trajectories on 
legislative facts. Each has its own particular constitutional setting and form of 
human rights protection that could bear on how their courts approach 
legislative facts. For present purposes, it is sufficient to note a few general 
points. 

First, all of the jurisdictions recognise that facts are relevant to whether a 
right has been limited, and that legislative facts in particular are relevant to 
whether that limitation is justi�able. Several of the jurisdictions, with the 

 
 114 R v Hansen [2007] 3 NZLR 1, 24–5 [50] (Blanchard J), 48 [132] (Tipping J), 75 [229] 

(McGrath J). 
 115 Ibid 10 [9] (Elias CJ), 25 [50] (Blanchard J), 48 [133] (Tipping J), 76 [231] (McGrath J). 
 116 Ibid 48 [133]. 
 117 Ibid 48 [132]. 
 118 Ibid 76 [231]. 
 119 Ibid 75 [230]. 
 120 Ibid 76 [231]. 
 121 Ibid 76 [232]. 
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exceptions of the United Kingdom and South Africa, have accepted the utility 
of the distinction between legislative and adjudicative facts. is does not 
mean that other jurisdictions should therefore adopt this taxonomy by weight 
of comparative numbers. e lesson is that there are distinctions between 
facts and that it is useful to be sensitive to them. 

Secondly, there is substantial variety in the procedural rules that exist in 
this area. Most courts are willing to use judicial notice to determine legislative 
facts and they exert varying degrees of control over parties adducing evidence 
that was not led in the lower courts. 

irdly, the burden of adducing sufficient evidence consistently falls first 
on the party claiming a limitation and then on the party seeking to establish 
justi�cation for that limitation. In contrast, the standard of proof varies 
between jurisdictions and is oen difficult to discern because it is oen 
con�ated, consciously or unconsciously, with the applicable standard of 
review. 

IV   F A C T S  U N D E R  T H E  CHARTER  A N D  T H E  HRA  

e text of the Charter and the HRA clearly makes facts relevant to a number 
of issues. Whether the Acts apply at all will depend on (adjudicative) facts 
about when the relevant conduct occurred, as the results of early Charter 
cases demonstrate.122 Whether a public authority ‘fail[ed] to give proper 
consideration to a relevant human right’123 will depend on (adjudicative) facts 
about how the impugned decision was made.124 And most signi�cantly of all, 
whether a limitation of a right is justi�able125 will depend on facts about the 
purpose and effects of the legislation in issue. None of the extensive back-
ground materials to the enactment,126 and later reviews,127 of the Charter and 

 
 122 See Tomasevic v Travaglini (2007) 17 VR 100, 113 [70] (Bell J); R v Williams (2007) 16 VR 

168, 175–6 [40]–[48] (King J); DPP (Vic) v Zierk (2008) 184 A Crim R 582, 591 [43]  
(Warren CJ); Guneser v Magistrates’ Court of Victoria [2008] VSC 57 (5 March 2008) [62] 
(Habersberger J); Ragg v Magistrates’ Court of Victoria (2008) 18 VR 300, 308 [36] (Bell J);  
Nolan v MBF Investments Pty Ltd [2009] VSC 244 (18 June 2009) [174]–[177] (Vickery J); 
Slaveski v Victoria [2010] VSC 441 (1 October 2010) [119] (Kyrou J); Collier v Austin Health 
[2011] VSC 344 (27 July 2011) [13]–[22] (Bell J). See also Re Unumadu [2007] VSC 258 (23 
July 2007) [4] (Bongiorno J); R v White [2007] VSC 142 (7 May 2007) [4] (Bongiorno J). 

 123 Charter s 38(1). 
 124 See, eg, Director of Housing v TK [2010] VCAT 1839 (16 November 2010). 
 125 See HRA s 28; Charter s 7(2). 
 126 See ACT Bill of Rights Consultative Committee, Towards an ACT Human Rights Act (2003); 

Explanatory Statement, Human Rights Bill 2003 (ACT); ACT, Parliamentary Debates, Legis-
lative Assembly, 18 November 2003, 4244 (Jon Stanhope); Human Rights Consultation 
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the HRA have addressed how relevant facts are to be proved and assessed in 
litigation. e courts (and tribunals in Victoria) have not been able to avoid 
this issue, and this Part surveys how they have dealt with legislative facts. 

A  Victoria 

Given the infancy of the Charter and the lack of a legal tradition that pays 
express regard to legislative fact ascertainment, it is unsurprising that the 
cases provide little guidance on legislative facts. e Supreme Court has 
con�rmed that facts are relevant to the question whether a limitation is 
demonstrably justi�ed under s 7(2) and that the governmental party carries 
the burden of adducing evidence of these facts.128 It has also discussed the 
standard of proof to apply in s 7(2) analysis. e standard of proof and the 
sorts of evidence required will vary depending on ‘[t]he nature and extent of 
the infringement of rights’,129 but the evidence should be ‘cogent and persua-
sive’ and ‘make clear to the court the consequences of imposing or not 
imposing the limit’.130 Consistent with a ‘high’ standard of proof and a ‘degree 
of probability … commensurate with the occasion’,131 the ‘mere assertion’ by 
the government that a limitation is necessary is unlikely ever to carry the day 
and it will only be in ‘exceptional’ cases that the justi�cation for interfering 

 
Committee, Rights, Responsibilities and Respect: e Report of the Human Rights Consultation 
Committee (2006); Explanatory Memorandum, Charter of Human Rights and Responsibili-
ties Bill 2006 (Vic); Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006, 1289 
(Robert Hulls); George Williams, ‘e Victorian Charter of Human Rights and Responsibili-
ties: Origins and Scope’ (2006) 30 Melbourne University Law Review 880. 

 127 See Scrutiny of Acts and Regulations Committee, Parliament of Victoria, Review of the 
Charter of Human Rights and Responsibilities Act 2006 (2011) 124 [508] (simply noting in 
relation to R v Momcilovic (2010) 25 VR 436 that ‘SARC makes no comment about the 
correctness of these holdings, which may be reviewed in the High Court. However, the Court 
of Appeal’s ruling raises potentially difficult questions about the process for adducing such 
evidence, its nature and the role of other parties in questioning it’); ACT Human Rights Act 
Research Project, e Human Rights Act 2004 (ACT): e First Five Years of Operation 
(2009); Department of Justice and Community Safety, Human Rights Act 2004: Twelve-
Month Review — Report (2006). 

 128 Re Application under the Major Crime (Investigative Powers) Act 2004 (2009) 24 VR 415,  
448–9 [147] (Warren CJ); R v Momcilovic (2010) 25 VR 436, 475 [144], 476 [146] (Maxwell P, 
Ashley and Neave JJA). 

 129 R v Momcilovic (2010) 25 VR 436, 476 [146] (Maxwell P, Ashley and Neave JJA). 
 130 Re Application under the Major Crime (Investigative Powers) Act 2004 (2009) 24 VR 415,  

449 [147] (Warren CJ), quoting R v Oakes [1986] 1 SCR 103, 138 (Dickson CJ, for Dickson 
CJ, Chouinard, Lamer, Wilson and Le Dain JJ); ibid 475 [144]. 

 131 Re Application under the Major Crime (Investigative Powers) Act 2004 (2009) 24 VR 415,  
448 [147] (Warren CJ) (citations omitted). 
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with rights in the manner chosen will be ‘self-evident’.132 ese same princi-
ples have also been expressed to apply to the determination of adjudicative 
facts, with the caveat that in judicial review of a public authority’s conduct, 
the Court may give some weight to the authority’s view of the human rights 
compliance of its conduct.133 e Supreme Court has not, however, explained 
how evidence of these facts is to be adduced in court. In the absence of any 
speci�c procedures, it is likely that the courts are falling back upon the usual 
rules of evidence and procedure, including judicial notice, for both adjudica-
tive and legislative facts.134 For example, the courts clearly rely at least in part 
upon the submissions of the parties.135 

Since these principles are only just emerging, it is useful to examine how 
the Victorian courts have approached legislative fact ascertainment in 
practice. Five cases are particularly instructive for that purpose. 

e first case to consider the consistency of Victorian legislation with the 
Charter did so only in passing. In Ferguson v Walkley,136 Harper J noted that 
the High Court in Coleman v Power137 upheld the constitutional validity of  
s 7(1)(d) of the Vagrants, Gaming and Other Offences Act 1931 (Qld), which 
prohibited threatening, abusive or insulting words in or near a public place.138 
He observed that ‘[i]t doubtless follows that the equivalent provision in the 
Summary Offences Act’ can be justi�able under s 7(2) of the Charter.139 is 
observation could be understood as simply an application of precedent,140 but 
the better reading, given that Coleman v Power is distinguishable in fact and 
so not strictly binding, is that Harper J used the case as empirical evidence 
supporting the justi�ability of equivalent legislation in Victoria. 

e second case is RJE v Secretary to the Department of Justice.141 Sec-
tion 11 of the Serious Sex Offenders Monitoring Act 2005 (Vic) empowered a 

 
 132 R v Momcilovic (2010) 25 VR 436, 476 [146] (Maxwell P, Ashley and Neave JJA). 
 133 Whether it is correct to apply the principles developed for legislative facts to administrative 

facts is not without doubt, but it is beyond the scope of this article. 
 134 See, eg, Supreme Court (General Civil Procedure) Rules 2005 (Vic) O 40. 
 135 For commendation of the latter, see Noone, Director of Consumer Affairs Victoria v Operation 

Smile (Australia) Inc [No 2] [2011] VSC 153 (19 April 2011) [97] (Pagone J). 
 136 (2008) 17 VR 647. 
 137 (2004) 220 CLR 1. 
 138 (2008) 17 VR 647, 652 [20]–[23]. 
 139 Ibid 652 [23]. 
 140 Lower courts are bound by High Court rationes decidendi and seriously considered obiter 

dicta: see Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89, 150–1 [134],  
159 [158] (Gleeson CJ, Gummow, Callinan, Heydon and Crennan JJ). 

 141 (2008) 21 VR 526. 
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court to make an ‘extended supervision order’ if satis�ed to a high degree of 
probability that the offender is likely to re-offend. Agreeing with the majority 
in the result,142 Nettle JA held that ‘likely’ meant ‘at least more likely than not’ 
because a lower threshold of probability would unjusti�ably limit Charter 
rights.143 He observed that the evident purpose of s 11 was ‘to guard against 
the dire consequences of the commission of a relevant offence’,144 but 
notwithstanding this purpose, he could not ‘conceive of the potentially far 
reaching restrictions on rights provided for in the Act as being capable of 
demonstrable justi�cation’ if ‘likely’ did not mean ‘at least more likely than 
not’.145 Nettle JA came to this conclusion on the basis of a hypothetical 
example to illustrate the laws of probability,146 his perception of the effect of 
certain provisions of the Act on Charter rights,147 and distinctions between 
the Act and valid Canadian legislation. Counsel had brought the Canadian 
law to the Court’s attention in their submissions.148 Counsel had also submit-
ted material about the orders and directions in fact given in this case as 
‘evidence of the way in which the Act operates in fact and thus as legislative 
facts which may assist in the interpretation of the legislation.’149 Nettle JA did 
not, however, determine the status or relevance of this material except to cite, 
somewhat cryptically, a Canadian case in which the Supreme Court agreed to 
receive from one of the parties studies, articles, reports and statistics that had 
not been submitted in the lower courts because the parties were not preju-
diced by the Court doing so.150 

e third case — and the �rst to grapple with legislative facts in detail — is 
Re Application under the Major Crime (Investigative Powers) Act 2004 
(‘DAS’).151 Under the Major Crime (Investigative Powers) Act 2004 (Vic), a 
person could be compelled to answer questions. Section 39(1) abrogated the 
privilege against self-incrimination, but s 39(3) provided that such evidence 

 
 142 Maxwell P and Weinberg JA did not consider it necessary to decide the Charter arguments: 

ibid 528 [2]. 
 143 Ibid 558 [119]. 
 144 Ibid 554 [107]. 
 145 Ibid. 
 146 Ibid. 
 147 Ibid 556 [113]. 
 148 Ibid 555–6 [109]–[113]. 
 149 Ibid 555 [109] (citations omitted). 
 150 Ibid, citing Ford v Quebec (A-G) [1988] 2 SCR 712, 775–8 (Dickson CJ, Beetz, McIntyre, 

Lamer and Wilson JJ). 
 151 (2009) 24 VR 415. 
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would not be admissible in proceedings brought directly against the person. 
e Act did not provide further immunity against derivative uses of self-
incriminating evidence. 

Warren CJ held that the Act limited ss 24(1) and 25(2) of the Charter. She 
gave a series of hypothetical examples to illustrate that there was no material 
distinction between using a witness’ compelled testimony against him or her 
and using evidence derived from that testimony against him or her,152 and she 
also referred to overseas practice to demonstrate that a failure to protect 
witnesses against derivative use of compelled evidence limits Charter 
rights.153 erefore, the Chief Justice had to consider justification under  
s 7(2). In orthodox fashion, she considered the statutory language and 
extrinsic materials to conclude that the object of the legislation was to prevent 
and prosecute organised crime by responding to ‘perceived difficulties in 
investigating organised crime in circumstances where derivative evidence 
cannot be used.’154 She also observed — and this does not appear from the Act 
or the extrinsic materials155 and thus presumably derives from judicial notice 
— that organised crime is ‘a substantial blight on our society’ and is ‘serious 
and signi�cantly detrimental to society’.156 

e Chief Justice went on to note that the applicant could not ‘assist the 
court to better understand the difficulty of investigating organised crime and 
did not present any evidence on the point.’157 She was directed, ‘without a 
great deal of precision’, to observations in the Canadian Supreme Court and 
the High Court of Australia about the possible difficulties of excluding 
derivative evidence, but she concluded that these observations did not shed 
light on ‘the importance of the purpose of the limitation.’158 Accordingly, 

 
 152 Ibid 435–7 [84]–[95]. 
 153 Ibid 437–48 [96]–[143]. 
 154 Ibid 449–50 [151]. 
 155 e Chief Justice did not expressly name these ‘extrinsic materials’, but presumably they 

included: Explanatory Memorandum, Major Crime (Investigative Powers) Bill 2004 (Vic); 
Victoria, Parliamentary Debates, Legislative Assembly, 5 October 2004, 613–20 (Sherryl 
Garbutt); Victoria, Parliamentary Debates, Legislative Council, 10 November 2004, 1220–5  
(J M Madden). 

 156 DAS (2009) 24 VR 415, 449 [151]. 
 157 Ibid 450 [151]. Indeed, Warren CJ later made a global observation that ‘[t]he applicant made 

limited submissions with regard to s 7. ese are insufficient to meet the very stringent 
threshold I have described’: at 452 [164]. 

 158 Ibid 450 [151] (emphasis in original). Under s 7(2)(b) of the Charter, ‘the importance of the 
purpose of the limitation’ is a relevant factor to justi�cation. 
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Warren CJ determined the importance of the purpose without the assistance 
of evidence, relying instead upon what appears to be supposition: 

It is conceivable that sophisticated criminal activity presents a number of diffi-
culties to investigative authorities, one of which being that in all investigations 
of the type contemplated by the Act, there comes a point in time in which the 
investigator must seek explanations from those participating in the criminal 
activity. By virtue of the oen hierarchical nature of organised crime, questions 
asked of a participant may be innocuous in themselves, but may relate to a 
chain of events which ultimately, when placed together, have the effect of com-
pelling the conclusion that the witness is part of the criminal organisation. It 
may be that the indirect questions and their answers ultimately assist the inves-
tigator to piece other evidence together.159 

Warren CJ also determined, without evidence, that the limitation was 
rationally connected to this purpose: 

Investigative authorities are no doubt greatly assisted by the power to compel 
suspected participants to answer questions, and to use the information ob-
tained from those answers derivatively to prosecute a person for serious offenc-
es. It is apparent that the limitation increases the ability of the State to investi-
gate organised crime offences.160 

e Chief Justice ultimately concluded that the Act failed the proportion-
ality test because it was not the least restrictive means available. In her view, 
the Canadian approach in R v S (RJ)161 was less restrictive162 and appropriate 
(referring again to her earlier series of hypotheticals).163 Signi�cantly, she 
referred to the subsequent Canadian practice as empirical evidence that the  
R v S (RJ) approach was �t for the purpose. Referring to a sole Canadian case, 
she observed that ‘[i]n Canada, it has been possible to effectively investigate 
offences as serious as terrorism while respecting derivative use immunity. e 
applicant has shown no real reason why this should not be the case in 
Victoria.’164 e judgment suggests that it was the Victorian Human Rights 
and Equal Opportunity Commission as intervener that relied upon Canadian 
authority. Whether the Commission speci�cally established that the Canadian 

 
 159 DAS (2009) 24 VR 415, 450 [152]. 
 160 Ibid 450 [153]. 
 161 [1995] 1 SCR 451. 
 162 DAS (2009) 24 VR 415, 451 [156]. 
 163 Ibid 451 [157]. 
 164 Ibid 451 [160], citing Re an Application under s 83.28 of the Criminal Code [2004] 2 SCR 248. 
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law was appropriate for the Victorian context is not clear, but the burden fell 
on Victoria Police as the party supporting justi�ability to lead evidence that 
the Canadian approach was inappropriate once it was proposed by another 
party. In addition to the Canadian position, the Chief Justice noted that 
derivative use immunity was ‘not uncommon’ in Australian statutes,165 and 
she drew on these as empirical evidence that derivative use immunity did not 
prevent the investigation of offences: ‘ese provisions have operated in this 
form for signi�cant periods of time. It may be assumed that if they were 
unworkable, they would have been revisited, even removed, by the  
legislature.’166 

e fourth case is R v Momcilovic in the Victorian Court of Appeal.167 
Section 5 of the Drugs, Poisons and Controlled Substances Act 1981 (Vic) 
deemed a person to possess drugs if the drugs were found on their premises 
‘unless the person satis�es the court to the contrary’. e Attorney-General 
submitted that this provision did not limit the presumption of innocence in  
s 25(1) of the Charter, although it was conceded in oral argument that it did 
so when read with the possession offence.168 It was not therefore necessary for 
the Court to determine this point, but it nonetheless held that the provisions 
did limit the presumption of innocence. It reached this conclusion on the face 
of the legislation,169 but the Court also referred to overseas cases as ‘helpful 
illustrations’.170 Given that the Court recognised that these cases ‘are not 
determinative in interpreting s 5’,171 the best reading of how the Court used 
this comparative case law is as evidence that reverse onus provisions can limit 
the presumption of innocence. 

e Court thus turned to justification under s 7(2). e Solicitor-General 
for Victoria submitted that the purpose of s 5 was to facilitate the prosecution 
of drug offences by overcoming evidentiary obstacles where the offence 
allegedly occurred on private premises. She relied upon overseas cases in 
support of the importance of this legislative purpose and invited the Court ‘to 
have regard to the widespread suffering caused by the social evil of drug 
trafficking’.172 She also submitted that ‘the efficacy of s 5 in aiding prosecu-

 
 165 DAS (2009) 24 VR 415, 453 [164]. 
 166 Ibid. 
 167 (2010) 25 VR 436. 
 168 Ibid 470 [123] (Maxwell P, Ashley and Neave JJA). 
 169 Ibid 473 [135]–[136]. 
 170 Ibid 470 [124]. 
 171 Ibid. 
 172 Ibid 474 [137]. 
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tions for trafficking was “of a very high order”’,173 although there was no 
‘attempt to place evidence before the court to establish that effective prosecu-
tion of trafficking (or possession) offences depended upon the ability to rely 
on the reverse onus.’174 Indeed, the Chief Crown Prosecutor had ‘candidly 
acknowledged’ that the onus of proof made ‘little difference’ to drug traffick-
ing prosecutions,175 and that ‘empirical evidence of the efficacy of the persua-
sive onus would have been virtually impossible to obtain. It was mere 
speculation’ whether the reverse onus had affected the outcome of trials.176 
Unsurprisingly, the Court concluded that the Attorney-General did not ‘come 
close to justifying the infringement of the presumption in relation to the 
trafficking offence.’177 As noted earlier, the High Court on appeal against this 
decision did not resolve the role of facts and evidence under the Charter in 
any particular detail. 

Finally, in Director of Housing v Sudi, the Court of Appeal held that the 
Victorian Civil and Administrative Tribunal (‘VCAT’) did not have jurisdic-
tion to collaterally review a landlord’s conduct pursuant to the Residential 
Tenancies Act 1997 (Vic) (‘RTA’) for consistency with the Charter.178 Conse-
quently, a tenant would have to bring Charter claims to the Supreme Court. 
Warren CJ held that if the denial of VCAT’s jurisdiction limited s 13(a) of the 
Charter, such a limitation would be justi�able under s 7(2) due to ‘the policy 
bene�ts of maintaining VCAT’s role as a forum for quick, efficient and 
inexpensive resolution of issues arising under the RTA that properly fall 
within VCAT’s jurisdiction.’179 She deduced this role from the text of the 
Victorian Civil and Administrative Tribunal Act 1998 (Vic) and the RTA.180 
She then described the nature of collateral review of an administrative 
decision, presumably drawing upon judicial experience: 

VCAT would have to, in effect, conduct a trial within a trial. VCAT would need 
to leave the subject of tenancy law and enter the domain of administrative law. 
It would have to make difficult decisions about whether the challenge falls 
within the limits (if any) of permissible collateral attack, whether the impugned 

 
 173 Ibid 475 [142]. 
 174 Ibid. 
 175 Ibid 475–6 [145]. 
 176 Ibid 476 [145]. 
 177 Ibid 477 [153]. 
 178 [2011] VSCA 266 (6 September 2011). 
 179 Ibid [56]. 
 180 Ibid [19], [34]. 
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administrative decision is affected by error and whether the alleged error is ju-
risdictional. Such a complex, technical and time-consuming inquiry would de-
stroy the advantages of litigating the tenancy dispute in VCAT rather than in a 
court.181 

e appellant submitted that denying VCAT’s jurisdiction would result in 
its own procedural difficulties because tenants would have to commence 
separate proceedings in the Supreme Court, with all the inconvenience 
associated with fragmenting proceedings in this way.182 Warren CJ dismissed 
these concerns as ‘a necessary consequence of setting up a specialist forum of 
limited jurisdiction’,183 and she gave examples of how limiting the jurisdiction 
of any tribunal could lead to fragmentation. She concluded that 

[t]hese difficulties are the flipside of the policy benefits derived from limiting 
VCAT’s jurisdiction — the quick, efficient, inexpensive and informal resolution 
of issues arising under the RTA that do fall within VCAT’s jurisdiction.184 

B  ACT 

e applicable principles in the ACT are even less developed than in Victoria. 
It was only in 2010 that the Supreme Court expressly con�rmed that the party 
justifying a limitation of a right carries the burden of proof,185 although this 
was probably clear from practice in any event. Additionally, the Court in this 
case quoted Warren CJ’s judgment in DAS on the standard of proof required, 
which thus brought the ACT into line with Victoria.186 at is the extent of 
the express guidance on legislative fact ascertainment in the ACT.187 

A not insigni�cant body of ACT cases do touch upon legislative facts, but 
most do not shed much light on the issue. In several cases the effect of the 
legislation upon HRA rights was treated as sufficiently obvious on the face of 

 
 181 Ibid [35] (citations omitted). 
 182 Ibid [37]–[38]. 
 183 Ibid [39]. 
 184 Ibid. 
 185 See Re Application for Bail by Islam (2010) 4 ACTLR 235, 290 [241] (Penfold J). 
 186 Ibid. 
 187 See also Helen Watchirs and Gabrielle McKinnon, ‘Five Years’ Experience of the Human 

Rights Act 2004 (ACT): Insights for Human Rights Protection in Australia’ (2010) 33 Univer-
sity of New South Wales Law Journal 136, 150. 
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the legislation.188 For example, in Pappas v Noble,189 Master Harper treated it 
as self-evident that legislation making inadmissible evidence that would 
otherwise be determinative was inconsistent with s 21 of the HRA.190 In other 
cases the consistency of the relevant legislation was not seriously in issue191 
and the Court accordingly provided only limited reasons on the point. For 
example, the Court has frequently held that taken in its entirety, the Bail Act 
1992 (ACT) does not impermissibly limit the right to liberty. e first such 
case simply referred to a New Zealand Court of Appeal discussion of how to 
approach bail applications in the shadow of the New Zealand Bill of Rights Act 
1990 (NZ),192 and subsequent cases have merely cited this �rst case.193 
Leaving these cases to one side, there are �ve ACT cases that merit closer 
attention to illustrate legislative fact �nding in the ACT. 

R v Fearnside194 concerned s 68B(1)(c) of the Supreme Court Act 1933 
(ACT), which allowed an accused to elect a trial by a single judge if ‘the 
election is made before the court �rst allocates a date for the person’s trial’. 
e Court of Appeal dismissed the claim that s 68B(1)(c), by requiring trial 
by jury where the election is made too late, contravened s 21(1) of the HRA. 
Writing the leading judgment, Besanko J observed that ‘it would be a surpris-
ing conclusion that a trial by jury would not secure’ a fair hearing, given that 
some Australian jurisdictions (including the ACT prior to 1993) mandate 
trial by jury, as does s 80 of the Constitution.195 Overseas cases also showed 

 
 188 See, eg, Spatolisano v Hyde [2009] ACTSC 161 (9 December 2009) [53] (Refshauge J); R v JA 

(2007) 1 ACTLR 126, 132 [30], [32]–[33] (Higgins CJ); Griggs v Sentence Administration 
Board of the Australian Capital Territory (2010) 5 ACTLR 185, 193 [32]–[33] (Gray J);  
Zardo v Parisi (2007) 1 ACTLR 68, 72 [15] (Connolly J); S v DPP (ACT) (2007) 1 ACTLR 
206, 208 [7] (Higgins CJ); Lucas-Smith v Coroner’s Court (ACT) (2009) 166 ACTR 42, 48 [44] 
(Higgins CJ); Lander v Council of the Law Society of the Australian Capital Territory (2009) 
168 ACTR 32, 51 [37]–[38] (Higgins CJ, Gray and Refshauge JJ); SI bhnf CC v KS bhnf IS 
(2005) 195 FLR 151, 157 [24] (Higgins CJ); Temoannui v Ford (2009) 231 FLR 216, 220 [27], 
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 191 See, eg, R v Kain [2009] ACTSC 103 (26 August 2009) [21] (Gray J); Sleiman v Murray (2009) 
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 192 Re Application for Bail by Paul Blundell [2008] ACTSC 138 (3 December 2008) [2] (Ref-
shauge J), quoting B v Police [No 2] [2000] 1 NZLR 31, 34 (Blanchard J). 

 193 See also Re Application for Bail by Samnang Oeur [2011] ACTSC 108 (10 June 2011) [7] 
(Refshauge J); Re Application for Bail by Breen (2009) 172 ACTR 21, 26 [49] (Refshauge J). 
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that ‘a jury is a competent, independent and impartial body for the purpose of 
the trial of criminal charges’.196 Besanko J then held that fairness cannot ‘turn 
on the perception of the defendant’ because it is ‘a question of objective 
fact’.197 He therefore dismissed the respondent’s claim that the evidence 
would have a prejudicial effect on a jury, because discretions existed to 
protect the accused at trial from such prejudice. Although ‘no submissions 
were made identifying the precise provisions of the relevant Territory laws’, 
Besanko J considered that the existence of such discretions was ‘clear’, citing a 
leading text and a High Court case.198 Had the Act limited s 21, Besanko J 
added (by way of justi�cation): 

No doubt a time limit such that the making of an election before a trial com-
mences is necessary. At the same time, as the legislation and rules in other ju-
risdictions in Australia make clear, other time limits can be prescribed or, al-
ternatively, a different approach can be taken involving the conferring of a dis-
cretion on the Court to relax the time limit in appropriate circumstances.199 

In Re Application for Bail by Islam (‘Re Islam’),200 Penfold J held that s 9C 
of the Bail Act 1992 (ACT) was incompatible with s 18(5) of the HRA.201 
Section 9C provided that a person accused of murder, attempted murder or 
other serious drug offences carrying maximum penalties of life imprisonment 
could not be granted bail unless the court or authorised officer is ‘satis�ed 
that special or exceptional circumstances exist favouring the grant of bail.’ 
Legislative facts and evidence became relevant at four crucial junctures in the 
judgment. 

First, the Director of Public Prosecutions submitted that s 9C did not 
contravene s 18(5) of the HRA because it was not ‘a general rule’: ‘e 
number of individuals who are charged with murder or a derivative of 
murder in the ACT proportionate to other crimes is miniscule.’202 e 
Director thus attempted to use facts to argue that no limitation occurred. 

 
 196 Ibid 50 [100]. 
 197 Ibid 50 [101]. 
 198 Ibid, citing J D Heydon, Cross on Evidence (LexisNexis Butterworths, 7th Australian ed, 2004) 

352–6 [11 125] and R v Swaffield (1998) 192 CLR 159. 
 199 R v Fearnside (2009) 3 ACTLR 25, 50 [103]. 
 200 (2010) 4 ACTLR 235. 
 201 Section 18(5) provides: ‘Anyone who is awaiting trial must not be detained in custody as a 

general rule, but his or her release may be subject to guarantees to appear for trial, at any 
other stage of the judicial proceeding, and, if appropriate, for execution of judgment.’ 

 202 Ibid 304 [319]. 



2012] Facts and Evidence in Charter and HRA Litigation 319 

Penfold J dismissed this submission because the claimed fact was ‘not 
“evidence” of anything’.203 On her Honour’s interpretation of s 18(5), a 
‘general rule’ could still apply to ‘a relatively small number of people’.204 

Secondly, Penfold J held that s 9C limited s 18(5) based on her reading of 
the Bail Act 1992 (ACT) itself.205 at she relied upon the face of the legisla-
tion re�ects her framing of the question in legal terms, namely ‘whether a 
provision … as such, structured in the form of ss 9C read with 9G, offends a 
right’.206 However, her Honour also pointed to the outcomes of two ACT 
cases to demonstrate empirically ‘the odd effect of s 9C.’207 

irdly, evidence played (or should have played) a role in ascertaining the 
purpose of s 9C (a crucial integer in both statutory interpretation and 
justi�cation analysis). Penfold J ultimately accepted that s 9C was designed 
either to reduce the risk of accused persons absconding or tampering with 
witnesses, or to protect the community from persons accused of serious 
offences. e Act and its extrinsic materials did not conclusively point in 
either direction. What is interesting for present purposes is how Penfold J 
explained why she could not accept the Director of Public Prosecution’s 
submissions in favour of only the latter purpose. Without any evidence 
having been led, she accepted the Director’s point that drug offences and 
murder might have ‘wide ranging and detrimental effects on the commu-
nity’.208 Similarly, she observed without evidence that attempted murder may 
not have such a wide impact, or at least not more than some offences not 
caught by s 9C.209 In contrast, Penfold J relied on evidence to observe that 
focusing on murder rather than other violent offences ‘is not necessarily a 
rational response to the need for community protection’.210 She cited homi-
cide statistics prepared by the Australian Institute of Criminology that 
showed that ‘most murderers are known to their victims.’211 From this, she 
inferred that murderers may pose less danger to the community than other 
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violent offenders. To support this inference, she cited a hypothetical example 
given by the applicant of a ‘battered woman’ who murders her abusive partner 
compared to an offender with multiple aggravated assault charges.212 

Fourthly, in the justi�cation analysis proper, Penfold J began by noting 
that ‘neither party tendered any evidence in support of its submissions about 
the need for a provision to the effect of s 9C or about s 9C’s suitability for its 
purpose.’213 Her Honour concluded that s 9C was not rationally connected to 
either purpose identi�ed above. She reached this conclusion by considering 
the operation of the Act by reference to hypothetical situations, by compari-
son with the position in South Africa, and by noting the range of seemingly 
comparable offences to which s 9C did not apply.214 Her Honour also con-
cluded that s 9C was not the least restrictive means available for achieving its 
purpose, based on a comparison with other Australian jurisdictions and 
South Africa. She rejected the Attorney-General’s reliance on ‘the developed 
wisdom of the common law’215 because ‘some form of evidence, or analysis of 
the ACT situation, would be required’216 to conclude that the common law 
preference for ‘exceptional circumstances’ developed in 1850 was appropriate 
for the ACT today. e empirical flavour of Penfold J’s judgment on this point 
is captured in the following passage: 

It is clear from the foregoing discussion of both the legislative approaches taken 
in other Australian jurisdictions and the judicial approaches taken overseas 
that there are many other ways, many if not all of them more rational, of deal-
ing with the possible grant of bail for persons accused of very serious offences. 
What is not clear is that there is anything special about ‘the problem confront-
ed’ in the ACT (whatever that problem is) such that only the s 9C approach of 
imposing an apparently irrelevant threshold test for consideration of such a 
bail application is adequate to meet that problem.217 

Accordingly, Penfold J held that s 9C could not be interpreted consistently 
with s 18(5) and issued a declaration of incompatibility.218 

Blundell v Sentence Administration Board of the Australian Capital Terri-
tory (‘Blundell’)219 concerned s 150 of the Crimes (Sentence Administration) 

 
 212 Re Islam (2010) 4 ACTLR 235, 297 [277]. 
 213 Ibid 307 [338]. 
 214 Ibid 311 [356]. 
 215 Ibid 314 [374]. 
 216 Ibid 315 [375]. 
 217 Ibid 315 [377]. 
 218 Ibid 318–19 [399]–[403]. 



2012] Facts and Evidence in Charter and HRA Litigation 321 

Act 2005 (ACT), which authorised the Sentence Administration Board to 
cancel an offender’s parole if he or she is convicted of an offence while on 
parole. Refshauge J held that s 150 only authorised cancellation where the 
offender is convicted of an offence that was committed while on parole 
because automatic cancellation for offences committed before the grant of 
parole would limit s 18 of the HRA.220 It would not take into account im-
portant features of individual cases (essentially a legal proposition) and it was 
‘likely to be disproportionate in a number of cases’221 (an empirical claim for 
which no evidence was given). His Honour illustrated the arbitrary operation 
of the Act by using the facts of this case itself.222 

As to any possible justi�cation for this limitation, Refshauge J noted that 
the ‘only such justification offered’ by the defendants was that ‘the legislature 
was to be taken to have held that the public needed to be protected by an 
automatic cancellation’ of parole.223 e defendants’ written submissions 
explained that the purpose of the legislation was ‘protecting the community 
from persons who, while on parole, are likely to reoffend’.224 is was said to 
be ‘an important purpose’ as ‘it re�ects one of the principal reasons’ for 
criminal law and sentencing.225 e submissions then claimed that ‘[t]here is 
a clear relationship between the offender’s recommittal to prison and the 
purpose of the limitation on his or her rights’, given that the ‘original sentenc-
ing court had clearly seen �t to impose a custodial sentence’.226 Where the 
offender is convicted again, whenever the offence itself was committed, ‘it is 
clearly the case that a return to custody (a) will achieve the purpose of 
protecting the community and (b) is an appropriate response to a repeat 
offender.’227 Any ‘harsh result’ can be ameliorated by the Board’s continued 
power to grant parole upon application by an offender.228 As reproduced in 
the judgment, these submissions were unsupported by evidence. 

According to Refshauge J, these submissions ‘assume[d] that an offence 
committed prior to the commencement of the parole period is evidence of the 

 
 219 (2010) 5 ACTLR 88. 
 220 Ibid 118–19 [170]–[175]. 
 221 Ibid 119 [172]. 
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likelihood of re-offending. Clearly past behaviour is material on which such a 
decision can legitimately be made’, but it provides weaker support than an 
offence committed while on parole.229 is observation cried out for empirical 
evidence but none was cited (or perhaps submitted). Nonetheless, his Honour 
seemingly accepted that there was at least a rational connection between a 
pre-parole offence and the likelihood of now re-offending because he moved 
on to ‘issues of proportionality.’230 He concluded that this interpretation of  
s 150 would not be proportionate to the legislative object by relying on the 
current case as an illustration of the Act’s operation: 

In a sense, [proportionality] is demonstrated in this case to be problematic. e 
section provides for automatic cancellation and reimprisonment but in this 
case that did not occur till over three months aer the conviction. If there is a 
need for automatic cancellation, it is hard to see that it is proportionate to per-
mit the offender to be at large for three months, apparently, on the basis argued 
for such cancellation, a risk to public safety during this time, when finally, aer 
apparently meeting his parole conditions for that time, the offender’s rehabili-
tation is interrupted by a conviction for an offence that occurred in this case 
over three years earlier. It is difficult to see that as proportionate.231 

Two other cases, both on domestic violence orders, may be mentioned 
brie�y. In SI bhnf CC v KS bhnf IS,232 Higgins CJ interpreted s 51A of the 
Domestic Violence and Protection Orders Act 2001 (ACT) in a way that 
allowed ex parte �nal protection orders to be set aside so as not to contravene 
‘human rights standards.’233 e main reason for adopting this construction 
was that s 51A established a regime analogous to certain civil and criminal 
procedures that did allow the courts to set aside the orders made.234 e Chief 
Justice used these procedures as evidence of a human rights compatible 
interpretation of the legislation in question. In R v AM,235 AM contravened 
Interim Domestic Violence Orders purportedly in accordance with her 
conscience, which is protected by s 14 of the HRA. Refshauge J held that even 
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if her right had been limited,236 protection orders are demonstrably justi�ed 
because they uphold public safety and order.237 How did Refshauge J support 
this conclusion? He noted that ‘the constitutions of India and Ireland express 
such limitations of safety, health and morals on the freedom of religion 
protected in those constitutions’.238 He referred to Canadian and United 
Kingdom authorities that upheld the constraint of other ‘[e]ven more serious 
issues of conscience, such as abortion, to which many in our community have 
a strong conscientious objection’.239 Finally, he asserted, presumably based on 
judicial notice, that ‘the fact is that in a free and democratic society, the 
government has some obligation to protect its subjects and those in its juris-
diction.’240 

V   I N S I G H T S  F R O M  V I C T O R IA  A N D  T H E  AC T  

A startling feature of the above cases is the frequency with which governmen-
tal parties provide no evidence to justify the legislation in issue. e judg-
ments expressly noted this in R v Momcilovic, DAS and Re Islam, and the 
judgment in Blundell suggests the same. at these cases ultimately turned on 
justi�cation makes this omission all the more surprising. In all four cases the 
courts were not willing to bridge the evidentiary gap through judicial notice 
or other means, but the courts can and have done so in other cases by 
drawing upon a smorgasbord of techniques and sources of evidence: judicial 
notice, common sense, judicial experience, hypothetical examples, domestic 
and foreign case law, statutes and constitutions. Assuming the current 
practice of the Victorian and ACT courts is correct, it thus tends to suggest 
that some criticisms of s 7(2) in Momcilovic miss the mark. In particular, 
Heydon J observed that s 7(2) ‘contemplates evidence or material of a kind 
going far beyond the evidence or material ordinarily considered by courts’ in 
determining legislative facts,241 and that leading such evidence in a criminal 
trial, for example, would impair the ability to run trials ‘expeditiously and 
smoothly.’242 Echoes of Heydon J’s �rst criticism also appear in other judg-
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ments.243 Yet the Victorian and ACT courts have so far relied upon thorough-
ly typical sources of evidence in their justi�cation analysis, and there is no 
indication that proceedings have been delayed (perhaps because the courts 
have tended to rely upon submissions, judicial notice and assumptions based 
upon experience). What conclusions can be drawn from the Victorian and 
ACT experiences for Heydon J’s more fundamental criticism of s 7(2) — that 
it requires the courts to decide questions that are better le to the legisla-
ture244 — are less obvious. On the one hand, that the courts use a wide variety 
of techniques and sources of evidence to determine legislative facts might 
suggest that the task of adjudicating rights claims is better le to the legisla-
ture. On the other hand, this is not a phenomenon unique to rights claims. 
at the Victorian and ACT courts have determined legislative facts by using 
a multitude of practices and sources of evidence is therefore not a sound 
reason to take rights claims away from the courts while allowing them to 
determine other disputes that engage similar legislative fact �nding methods. 

e references to foreign law — be it case law, statutes or constitutions — 
implicate the broader debate on comparativism in constitutional law. e 
academic literature contains numerous attempts to categorise the different 
uses to which foreign law can be put by the courts.245 A common use identi-
�ed in most frameworks is reliance upon foreign law in an ‘empirical sense’. 
In this mode, foreign law can be cited ‘as part of the evidence to support an 
empirical conclusion that a particular approach is or is not workable in 
practice, or has particular unintended effects.’246 In the terminology used in 
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this article, foreign law is thus one source of evidence of legislative facts.247 
is appears to be how the Victorian and ACT courts have used foreign law 
in their judgments. e courts do not articulate their methodology in these 
terms, but it seems tolerably clear that they are using foreign law in this 
empirical mode because they do not treat the foreign law as an authority as 
such for reaching a particular conclusion. Rather, the foreign law is discussed 
as evidence that a particular Victorian or ACT approach limits a right or is 
(or is not) justifiable. is explains, for example, Refshauge J’s reference in R v 
AM to the constitutions of India and Ireland, which clearly have no binding 
or persuasive legal authority in Australia.248 

ere should be no in principle objection to this practice because it is no 
different to the courts drawing on domestic law as empirical evidence (also a 
common practice in Victoria and the ACT). ere are also practical ad-
vantages in using foreign law as evidence. Counsel can usually be relied upon 
to bring foreign law to the court’s attention, which cannot yet be said about 
other empirical evidence. Foreign law is oen therefore readily at hand to 
bridge any evidentiary gaps. Moreover, an empirical approach avoids the 
High Court’s clear lack of enthusiasm for comparativism in Momcilovic, 
which appeared to be targeted at more substantive uses of foreign law (as 
some sort of persuasive authority) in judicial decision-making. 

Although empirical comparativism may be unobjectionable in principle, 
there are obviously substantial practical obstacles in the way of appropriately 
using foreign law as evidence. When referring to foreign law empirically, the 
courts assume that the consequences of a law in one country shed light on the 
consequences that the legislation in issue will have at home. A detailed 
knowledge and understanding of the comparator jurisdiction and the 
circumstances surrounding the foreign law referred to is needed before a 
court can hope accurately to identify the consequences of a foreign law, to 
distinguish between causality and coincidence.249 Whether domestic courts 
have the competence to carry out this analysis may be questioned, although 
this can be remedied over time.250 On this score, the Victorian and ACT 
courts do not measure up well. ey have generally referred to foreign law 
without explaining the social facts applicable at the time of the case (or statute 
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or constitution) and without investigating how the foreign law has operated 
in practice. A step in the right direction is Warren CJ’s judgment in DAS.251 
e Chief Justice relied upon R v S (RJ)252 as a less restrictive alternative to the 
legislation at issue, and then at least made an attempt to consider how R v S 
(RJ) had operated in practice aerwards (unfortunately, by reference only to 
one later case).253 

e Victorian and ACT experiences also enter the fraught territory of 
whether judicial review is legitimate at all, particularly but not exclusively254 
in the rights context.255 According to Waldron, the core of the case against 
judicial review on rights grounds is that there is no reason to assume that the 
courts are better placed than the legislature to determine rights issues, and 
furthermore that judicial review of legislation passed by the representatives of 
the people is undemocratic.256 Both criticisms are diminished (but not parried 
by any stretch of the imagination)257 to the extent that the courts rely on 
‘objective’258 evidence in applying the law rather than relying on purely 
legalistic reasoning that can be characterised, fairly or not, as legal soph-
istry.259 e courts and statutory human rights proponents have therefore 
done themselves a disservice by relying too readily upon alternative means to 
determine the essential legislative facts in cases rather than demanding 
evidence. Objective evidence can serve a legitimising function (at least in 
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comparison to unparticularised generalisations), although to do so the 
procedures and principles for adducing that evidence also need to be con-
sistent, transparent and fair. 

Both criticisms are also diminished (but again by no means fully so) to the 
extent that the courts take the legislature’s views of the legislative facts into 
account. Of course, one must be wary of views articulated during litigation or 
where litigation is in contemplation because such views are likely to be self-
serving. However, the same risk does not apply with the same potency 
(although it cannot be completely eradicated) to views articulated during the 
legislative process. In particular, now that the legislature must prepare a 
statement of compatibility with each Bill, surely they (and any other commit-
tee scrutiny process) would be relevant, but not binding,260 sources of 
legislative facts. Yet the Victorian and ACT courts have never used compati-
bility statements in their justi�cation analysis.261 Of course, there are limits to 
which the courts can take at face value any recitations of fact in statements of 
compatibility,262 but there does not appear to be any in principle objection to 
referring to material contained in those statements. Using statements of 
compatibility as one source of evidence, amongst many, is surely an im-
portant instance of ‘dialogue’263 between the branches of government. On this 
score, some of the fault lies at the door of the legislature. If their �ndings of 
compatibility are to be given some credence by the courts, statements of 
compatibility need to do more than simply recite that the legislation is 
compatible. More fulsome reasons are needed, but unfortunately full explana-
tions are not common. If the legislature puts more effort into explaining the 
rights compatibility of its legislation, only then can its claims about legislative 
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facts merit weight.264 To be clear, this is not a call for deference. Rather, one 
element of the judicial function must be to consider any legislative statements 
of legislative fact in order to show respect to a coordinate branch of govern-
ment. What weight should be given to such statements, and any other 
evidence, is properly a question for the courts. Whether notions of ‘deference’ 
assist in that question, as some have suggested,265 is probably doubtful in 
Australia,266 and certainly the Victorian and ACT cases have not resorted to 
concepts of ‘deference’ when dealing with legislative facts.267 

e Victorian and ACT experiences also have obvious potential relevance 
to judicial method and constitutional fact �nding, but there are reasons to be 
cautious about whether these experiences will ultimately in�uence fact 
�nding in the constitutional context. First, the Victorian and ACT sample is 
simply too small to draw �rm conclusions, and the sample may not be greatly 
added to if justi�cation analysis is not part of the interpretative exercise in  
s 32 of the Charter and s 30 of the HRA.268 Secondly, it may be the case that 
state supreme court practice has little appeal to the High Court as a constitu-
tional court.269 is is not to say that both do not feel the same rule of law 
imperative to determine what the law is, and thus any facts essential to that 
determination. e point is that the elusive dynamics of institutional culture, 
which will likely in�uence a court’s approach to judicial method, may be 
different. irdly, the question whether a law is constitutionally valid is not 
the same as the question whether a law can be interpreted consistently with 
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human rights. e former involves the courts in judicial review of legislation 
in a strict sense, whereas the latter simply directs courts to undertake an 
interpretative exercise.270 is distinction gives a reason to pause before 
assuming that the courts will approach legislative fact �nding in the same way 
in both contexts, but the better view is that they should do so. Determining 
what the law is (the constitutional question) and ascertaining what the law 
means (the HRA/Charter question) is a distinction without a difference; the 
former may be the judiciary’s ‘overriding duty’,271 but statutory interpretation 
is no less at the essence of the judicial function.272 On the other hand, if the 
High Court is correct that a declaration of inconsistent interpretation is not a 
judicial function,273 this suggests that Victorian and ACT courts could 
approach evidence in a manner that the High Court should not or cannot. Yet 
if there were to be any divergence in approach, its extent will clearly depend 
on how the courts ascertain constitutional facts. On the current expansive 
approach to constitutional facts,274 there might be little practical distinction 
between the constitutional question of validity and the HRA/Charter question 
of interpretation, keeping in mind statutory interpretation always draws upon 
a liberal base of evidence: courts frequently take into account any extrinsic 
evidence relevant to the interpretative question.275 At a minimum, it is not 
unreasonable to hope that the Charter and HRA experiences might expose the 
similarly fact-dependent standards that exist in other areas of constitutional 
law and in this way prompt the High Court to clarify its processes in constitu-
tional cases. 

Finally, the overseas, Victorian and ACT experiences suggest that a num-
ber of steps could be taken to improve legislative fact �nding in human rights 
cases. First and most importantly, litigants should be encouraged to lead 
evidence of relevant facts. Where doctrines are framed to make facts relevant, 
it is obvious that litigants place themselves at peril if they do not lead evi-
dence of those facts. Secondly, court rules should require parties to lead 
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relevant evidence of legislative facts as soon as possible in the proceedings. In 
Victoria, this can leverage the more liberal evidence procedures that apply in 
VCAT to ensure that a full factual record is before the Supreme Court on 
appeal. irdly, practice notes or court rules should address procedures for 
adducing fresh evidence of legislative facts on appeal.276 Such rules are likely 
to bring clarity to this area for only a short time before a body of case law 
congeals around and complicates these rules. is cannot be helped.277 e 
foreign case law suggests that having such rules can help to focus the minds of 
both courts and litigants alike on evidence and for this reason alone is to be 
welcomed. Fourthly, courts should explain when judicial notice may be taken 
of facts and give the parties notice that the court intends to take judicial 
notice of an essential fact or where the court intends to use its own hypotheti-
cals or experience to assist in the determination of key issues. is is particu-
larly important because judicial notice and judicial experience have so far 
proved to be central to how Victorian and ACT courts have decided human 
rights cases. Of course, courts have oen relied on judicial notice and 
common experience to decide cases in other contexts, and so this practice is 
by no means unique to Charter and HRA litigation.278 But particularly 
because human rights are so contentious, it is incumbent upon courts to 
explain and give notice of their use of judicial notice and experience in 
human rights cases. Finally, courts and litigants should take care to explain 
how foreign and domestic law is being used. Where a foreign or domestic law 
is being used empirically, the courts should explain the social facts surround-
ing it and investigate what impact that law has had in its own jurisdiction. 

ese proposals are by no means novel. For the most part they are tried 
and tested mechanisms for improving legislative fact ascertainment in other 
jurisdictions. It is well to remember, though, the comments of Sir Harry 
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Gibbs in a paper delivered at a conference of Australian Supreme Court 
judges in the 1970s on the general topic of fact �nding: 

It is no disparagement of attempts at reform to say that whatever improve-
ments are made in law or procedure the nature of fact �nding is such that the 
personal qualities of the judge by whom the case is tried will continue to be 
more important than anything else in determining whether a true result is 
reached. Of almost equal importance will be the degree of care and skill shown 
by the members of the legal profession concerned in presenting, marshalling, 
analysing and criticizing the evidence. e best safeguard against errors of de-
cision on questions of fact lies in maintaining the strength of the bench and of 
the legal profession generally.279 

e optimistic tenor of this passage must be read with an awareness of Sir 
Harry’s audience, but foreign and Australian experiences bear out the truth of 
what he said. ere are limits to the principles and procedures that can be set 
down to regulate fact �nding, particularly in respect of legislative and 
constitutional facts that implicate the judicial duty to determine what the law 
is. It is impractical and undesirable to expect a judge to point to evidence or 
to judicial notice for each and every factual assertion in his or her reasons. 
And it can be difficult, and at times artificial, to identify a particular assertion 
as a ‘factual’ one. But it is highly desirable and indeed imperative that each 
judge should have turned his or her mind to these issues in the course of 
preparing his or her reasons, and that counsel should have turned their minds 
to what evidence, procedural rules and principles of judicial notice are needed 
to support the legal conclusions that they assert. In examining how Victorian, 
ACT and other courts have gone about the task of ascertaining legislative 
facts, it is suggested that something has gone awry when so many factual 
claims are being made (in reasons and in submissions) without an explana-
tion of their evidential basis. It is hoped that the profession can discharge its 
duties with a keener awareness of its own role and what is at stake. 
  

 
 279 Sir Harry Gibbs, ‘Fact Finding’ in Justice Blackburn (ed), Judicial Essays: Being a Selection 

from the Papers Read to the Conferences of Australian Supreme Court Judges Held in 1972, 
1973 and 1974 (Law Foundation of New South Wales and Victoria Law Foundation, 1975)  
1, 5. See also Justice Beverley McLachlin, ‘e Role of Judges in Modern Commonwealth 
Society’ (1994) Law Quarterly Review 260, 265. 
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It is timely to re�ect on how the Victorian and ACT courts determine 
legislative facts, notwithstanding the small sample of cases available for 
examination. In the fallout aer Momcilovic, it is possible that this aspect of 
judicial method will be forgotten in the scramble to decipher what the High 
Court meant about the meaning of and relationship between ss 7(2), 32 and 
36 of the Charter and the equivalent provisions of the HRA.280 It would be a 
pity if this were to be the legacy of Momcilovic because an understanding of 
the factual basis of legislation is crucial to the development and application of 
the law. Indeed, Momcilovic could be viewed as presenting an auspicious 
moment for considering legislative fact ascertainment, because Momcilovic 
will require a reappraisal of how courts go about applying the Charter and the 
HRA in any event. e Victorian and ACT experiences reveal that there is 
considerable work to be done in this area. is is no embarrassment to the 
courts or to counsel. As comparative practice shows, the factual nature of 
public law claims and the consequential desirability of clear principles about 
how to deal with facts have proved to be ideas that are slow to bear fruit. 
Although the courts of other jurisdictions have a head-start on Australian 
courts, they too tend to perform the task of ascertaining (legislative) facts in a 
rather haphazard fashion. Yet to continue to lurch through the darkness for 
much longer would not be something of which Australian courts or counsel 
could be proud. 

 
 280 See, eg, W K v e Queen [2011] VSCA 345 (30 November 2011) [55]–[59] (Nettle JA); 

Noone, Director of Consumer Affairs Victoria v Operation Smile (Australia) Inc [2012] VSCA 
91 (11 May 2012) [24]–[31] (Warren CJ and Cavanough AJA), [139]–[142] (Nettle JA). 
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