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Introduction 

The Centre for Comparative Constitutional Studies (‘CCCS’) is a research centre of Melbourne 
Law School at the University of Melbourne. We provide this supplementary submission to the 
Senate Standing Committee for the Scrutiny of Delegated Legislation (‘the Committee’) Inquiry 
into exemption of delegated legislation from parliamentary oversight (‘the Inquiry’) in 
response to the Committee’s questions on notice following our appearance before the Inquiry 
on 31 August 2020. 

The questions on which our views have been sought fall into two categories: 

1. The request that we provide our view on the content of the suggested table of justified
exemptions from disallowance included in the submission made to the Inquiry by the
Attorney-General’s Department (‘the AGD submission’)

2. The request that we provide answers to 14 questions on notice communicated to us by
email dated 7 September 2020.

Our responses to the AGD submission: proposed justified exemptions from disallowance 

The Committee has requested that we provide our view on the content of the suggested table 
of justified exemptions from disallowance included in the submission made to the Inquiry by 
the Attorney-General’s Department (‘the AGD submission’). 

We have recorded our responses directly in blue in the table reproduced below. We would 
also like to add the following prefatory comments. 

First, the premises of both the ‘reasons’ for the categories of justified exemption proposed in 
the table, and of the explanations for the examples given to illustrate those reasons, are 
foundationally flawed on constitutional grounds. The suggestion running through both is that 
the Parliament operating as such, and the Committee operating as custodian of the 
disallowance mechanism, create the risk that the work of Government will be obstructed. This 
premise is misguided. The responsibilities and actions of Parliament should be understood and 
evaluated from the starting assumption that it is a critical and responsible actor in the 
constitutional system. The categories of justified exemption from disallowance proposed in the 
AGD’s table consistently reverse this constitutional starting point. The work that needs to be 
done in justifying the necessarily limited class of proposed exemptions from disallowance is to 
explain why the proposed exemption is constitutionally permissible: not why Parliament or the 
Committee as a key parliamentary actor stands to obstruct the work of Government.  

Second, as we made clear at several points in our primary submission, and emphasised in oral 
evidence before the Committee, Parliament cannot constitutionally absolve itself from 
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effective control of all legislative instruments. This control is critical to the legal validity of all 
such instruments. It therefore follows that mechanisms of parliamentary control must not just 
exist, but be effective in practice in ensuring that control. It in turn follows that, in our view, all 
mechanisms of exemption from disallowance are foundationally problematic in constitutional 
terms. 

Third, the ‘disallowance’ mechanism must be understood as involving more than its potential 
outcome of invalidating a legislative instrument. The mechanism encompasses the initial 
scrutiny of a legislative instrument by the Committee in accordance with its scrutiny principles; 
the disallowance trigger then leads to disallowance deliberation in the relevant parliamentary 
chamber, as well as the ultimate legal effect of disallowance. The categories and associated 
examples below appeared focused solely on the (rare) event of the disallowance outcome. 

Fourth, the table of proposed justified exemptions from disallowance in the AGD submission is 
taken from the 2008 review of the Legislative Instruments Act. We note that there have been 
significant developments in the scale and variety of legislative instruments made by the 
Executive since that time. We especially note that these developments have included the 
advent and increasing use of the s 44(2)(b) Legislation Act mechanism of permitting 
exemptions from disallowance to be declared by regulation (specifically, the Legislation 
(Exemption and Other Matters) Regulation 2015). The AGD submission records (p 5) that the 
majority of current exemptions – 722 of 1391 instruments – have been effected through use of 
this regulation. In our view this evidence of predominant use of the s 44(2)(b) mechanism 
amplifies the urgency of the constitutional point made above, and of our objections to the 
specific categories, recorded directly in the table below. 

Fifth, we consider all of the ‘reasons’ for the proposed exemption from disallowance given in 
the table below to be too open-ended in their formulation. Moreover, in many or most 
instances they are not reasons at all: that is, they are descriptions of the proposed category of 
exemption rather than a reasoned justification for it. We accordingly see the justificatory task 
for any proposed category of exemption to be twofold. First, the reason given for the proposed 
exemption from disallowance must be explained and justified in constitutional terms. What 
must be explained is why the proposed exemption is constitutionally permissible. Second, any 
examples given to illustrate the ambit and application of the proposed exemption must be 
defended in the same way, namely, in terms of the constitutional justification for the proposed 
category. 

Reason Example 

1. There is an alternate 
parliamentary role in relation to 
that type of instrument. 

We regard this as the only 
category that can plausibly justify 
exemption from a constitutional 
standpoint. This is, however, 
contingent on the availability and 
practical efficacy of the ‘alternate 
parliamentary role’ as a 
mechanism of parliamentary 

A standard made under section 122 of the 
Broadcasting Services Act 1992, which can 
be directly amended by a House of 
Parliament. 

Determinations establishing special 
accounts under section 78 of the Public 
Governance, Performance and 
Accountability Act 2013. Such 
determinations are exempt from 
disallowance under section 42 of the 
Legislation Act, but are instead subject to 

Centre for Comparative Constitutional Studies - Melbourne Law School, University of Melbourne 2



control. disallowance within five sitting days of 
tabling, and do not commence until after 
that period has expired. 

2. The rule-making process should or 
needs to be separated from the 
political process. 

We object to this extremely broad 
and open-ended category. In doing 
so we emphasise the points made in 
our primary submission (pp 8-9) and 
oral evidence (Hansard p 5-6) about 
the broad range of instruments that 
currently fall within the statutory 
definition of a ‘legislative 
instrument’, and which go well 
beyond the idea of ‘rule-making’ 
reflected in this proposed category. 

A determination of a listed human disease 
under section 42 of the Biosecurity Act 
2015. Listing a human disease is a technical 
and scientific decision based on whether 
human biosecurity risk is able to be 
satisfactorily managed. Subjecting these 
determinations to disallowance could 
undermine the decision-making process, 
frustrate risk management processes, and 
lead to inadequate management of 
biosecurity risks. 

For reasons we repeat below, we do not 
accept these objections. There is nothing in 
the disallowance process that prevents 
decisive government action of the kind 
envisaged in the Biosecurity Act, or 
appropriate respect for specialist expertise. 

Reason Example 

3. The instrument is an internal 
management tool for Government and 
an integral part of the 
government’s relationship with 
government agencies and 
employees. 
See comments in the next column. 

A direction issued under section 21 of the 
Public Service Act 1999, which empowers 
the Prime Minister to issue general 
directions in writing to agency heads 
relating to the management and 
leadership of APS employees. 

This example highlights the 
inappropriateness of the exemption. 
When s 21 of the Public Service Act 1999 is 
read in the context of other provisions – 
none of which permit exemption from 
disallowance – it is not possible to see why 
the Prime Minister is given particular 
rights of direction that should be 
exempted from disallowance. Further, the 
category of government entities falling 
within the term ‘agency heads’ is unclear. 
This provision could accordingly plausibly 
allow exemption from parliamentary 
oversight of a direction that encroached 
upon the statutory independence of an 
agency. 
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4. The instrument is central to 
machinery of government 
arrangements or electoral matters. 

The ‘machinery of government’ is far 
too open-ended to be acceptable as a 
constitutionally principled basis for 
justifying exemption from 
disallowance. 

Substituted reference orders under 
section 19B of the Acts Interpretation Act 
1901 regarding references in legislation to 
Ministers or Departments that are no 
longer current. 

5. The instrument is to operate from the 
time it is made and commercial 
(business) certainty will be adversely 
affected if it can be disallowed at a 
later date. 

We do not accept this category or its 
formulation. It is extremely broad, 
and as such stands as an invitation to 
objections about ‘commercial 
(business) certainty’ from multiple 
angles. It is moreover impossible to 
conceive of any legislative measure 
that does not have some impact on 
‘commercial (business) certainty’. We 
can see no constitutionally-grounded 
justification for this proposed 
category. 

An instrument made under section 18 of 
the Payment Systems (Regulation) Act 
1998, which empowers the Reserve Bank 
to make standards for participants in 
designated payment systems. 

Instruments made under the 
Radiocommunications Act 1992 which 
relate to the procedures for allocating 
spectrum licenses. 

An exemption from disallowance for this 
reason may also be appropriate where the 
instrument is intended to cover once-only 
transitional arrangements, such as when a 
public sector body is changing governance 
structures. 

6. The instrument is intended to 
remain within Executive control. 

This category is again far too open-
ended. It begs the question of 
whose ‘intent’ is relevant to the 
matters remaining ‘within 
Executive control’. 

A direction under section 29(7) of the 
Crimes (Currency) Act 1981. The instrument 
is a direction from a Minister (the 
Treasurer) to a person stipulating how an 
article that is condemned by a Court as 
forfeited to the Commonwealth is to be 
dealt with or disposed of by public 
authorities and is appropriate for Executive 
control. 

7. The exemption is in 
response to a 
parliamentary 
recommendation. 

We consider this category 
to be acceptable only as a 
subset of category 1, 
above. We further note 
that this category 
illustrates the importance 
of both the enactment of 
exemptions from 
disallowance through 

Instruments under section 126DA of the 
Customs Act 1901, which provides for the 
CEO of Customs to determine certain 
information technology standards for 
electronic communication with Customs. 
The Senate Legal and Constitutional 
Committee said that as the requirements 
are highly technical there is no real benefit 
in disallowance. 
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primary legislation only, 
and of an accompanying 
statement of justification 
for the exemption that is 
before the Parliament at 
the time of enacting the 
exemption, as well as in 
the relevant explanatory 
materials. 

8. The instrument is part of an 
intergovernmental scheme. 

This category stands as an invitation 
to overuse, and possibly abuse, the 
mechanism of the intergovernmental 
scheme as a domain of Executive 
activity exempt from parliamentary 
control. All intergovernmental 
schemes should be entered into 
against a background of commitment 
to principles of parliamentary 
government. 

A declaration made under section 31 of the 
Trans- Tasman Mutual Recognition Act 
1997. These instruments support an 
intergovernmental agreement between 
Australia and New Zealand. Disallowance of 
these instruments would frustrate the 
purpose of the mutual recognition scheme. 

9. The instrument is required 
under an international 
treaty or convention. 

This category stands also as 
an invitation to overuse the 
mechanism of the 
international treaty as an 
exclusive domain of 
Executive activity. There is 
no constitutional reason 
why international treaties 
should be understood in this 
light, given the role of 
Parliament of giving them 
legal effect through 
legislation. There is 
accordingly no principled 
argument against scrutiny of 
legislative instruments 
associated with treaty 
obligations. 

An instrument made under sections 8, 9, 10 
or 11 of the Customs Tariff (Anti-Dumping) 
Act 1975, relating to the enforcement of 
Australia’s anti-dumping countervailing 
duties, which Australia must adhere to as a 
member of the World Trade Organisation. 
Subjecting these instruments to 
disallowance could 
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Reason Example 
affect their enforceability and conflict with 
Australia’s international obligations. 

10
. 

The instrument is critical to 
ensuring that urgent and decisive 
action can be taken in situations 
of emergency or where 
circumstances are rapidly 
evolving. 

We reject this category and the 
proposed reason for it. There is 
nothing in the disallowance 
process – that must be triggered 
and run its course in accordance 
with a statutorily governed 
timeframe – that prevents 
decisive government action of 
the kind envisaged in legislation 
supporting emergency measures, 
such as the Biosecurity Act. We 
further emphasise that 
emergency powers are powers 
delegated by Parliament through 
statute, and thus ultimately 
belong to the Parliament. 

Human biosecurity emergency 
declarations made under section 475 
of the Biosecurity Act 2015. 
Emergency declarations should be made in 
accordance with an assessment of the 
relevant human biosecurity risks. If an 
emergency declaration was disallowed, 
nationally significant human biosecurity 
risks might go unmanaged and the 
Commonwealth would be unable to take 
the fast and urgent action necessary to 
manage a threat or harm to Australia’s 
human health. 

11
. 

The exemption will provide certainty 
in meeting specific security needs. 

We reject this category and the 
proposed reason for it. There is 
nothing in the disallowance process – 
that must be triggered and run its 
course in accordance with a 
statutorily governed timeframe – that 
prevents decisive government action 
of the kind envisaged in legislation 
that addresses questions of security. 

A Proclamation made under section 3A or 3B 
of 
the Control of Naval Waters Act 1918, 
which allow for access control to certain 
vessels or naval waters to be invoked at 
times of heightened security. 
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12
. 

Other reason. 

This category is completely 
unacceptable on constitutional 
grounds. 

If a new exemption may be appropriate, 
for example, because a new class of 
instrument is being created, agencies are 
asked to first discuss those reasons with 
AGD before submitting a formal 
application for amendment of LEOMR or 
the relevant primary legislation. The 
formal policy approval of the responsible 
Minister and the Attorney-General is 
required for new exemptions that are 
included in the LEOMR. 

As argued in our primary submission, oral 
evidence, and in our responses to the 
questions on notice below, we object 
completely to the use of the LEOMR as a 
mechanism for exempting legislative 
instruments from disallowance.  

Answers to 14 questions on notice communicated to us by email dated 7 September 2020 

We answer these questions on notice as follows. All references to our ‘primary submission’ 
are references to our written submission to the Inquiry dated 25 June 2020. All references 
to ‘Hansard’ are references to the transcript of the Committee’s hearing of 31 August 2020. 

Question 1: Does the exemption of delegated legislation from parliamentary oversight raise 
any potential constitutional concerns, particularly in relation to the separation of powers 
doctrine? 

Yes. See our primary submission pp 9, 14, Hansard pp 1-3, and prefatory points made above. 

Question 2: Are there any circumstances in which the exemption of delegated legislation from 
parliamentary oversight might constitute an abdication of the Parliament's constitutional 
responsibility, for example, where the exemptions are made by delegated legislation, rather 
than primary legislation? 

Yes. See our primary submission pp 4-5, Hansard pp 1-3, and prefatory points made above. 

Question 3: Currently, a number of grounds for exempting delegated legislation from 
disallowance and sunsetting are set out in delegated legislation, rather than primary 
legislation. Is this appropriate, or should the grounds for exemptions only be set out in 
primary legislation? 

Primary legislation only. See our primary submission pp 10-11. 
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Question 4: Should the criteria for exemptions from disallowance should be set out in 
legislation or policy? 

In legislation. 

Question 5: In your submission you suggest that there has been insufficient parliamentary 
engagement with concerns raised about exempting delegated legislation from parliamentary 
oversight. How could greater parliamentary consideration be given to the exemption of 
delegated legislation from parliamentary oversight? 

Exemption from disallowance should occur only when Parliament has provided an effective 
alternative mechanism to maintain parliamentary control of delegated legislation. See our 
prefatory points above, and also our primary submission pp 11-12 re mandatory statements 
of justification in accordance with principles settled in legislation. 

Question 6: Which branch of government should be responsible for issuing guidance on the 
circumstances in which it may be appropriate for delegated legislation to be exempt from 
parliamentary oversight? 

The Parliament, and/or the Committee as its oversight actor. The Executive branch should not 
be permitted to determine circumstances governing disallowance. See our primary 
submission p 11. 

Question 7: What factors should be considered in determining the grounds upon which it is 
appropriate to exempt delegated legislation from parliamentary oversight? 

See our primary submission pp 10-11, and Hansard p 7. 

Question 8: Is the definition of a 'legislative instrument' fit for purpose in the context of the 
disallowance regime? 

No. The current definition is overly permissive and facilitates gaps in the availability and 
operation of effective administrative and political accountability mechanisms. See our 
primary submission pp 8-9, and Hansard pp 5-6. 

Question 9: Some submissions have questioned the appropriateness or effectiveness of 
disallowance as a parliamentary oversight mechanism during times of emergency. In the 
absence of disallowance, are there any other parliamentary oversight mechanisms that would 
be appropriate alternatives during such periods? 

We think that the disallowance procedure should continue to apply in circumstances of 
emergency. See our primary submission pp 12-14, and the points made above with respect 
to how the disallowance process in no way obstructs the possibility of urgent Government 
action. We also reiterate the point made above that emergency powers are powers delegated 
by Parliament through statute, and thus ultimately belong to the Parliament and must remain 
within its effective control. 
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Question 10: Henry VIII clauses are provisions in primary legislation which permit delegated 
legislation to amend primary legislation. Are there any circumstances in which it is 
appropriate for instruments made pursuant to Henry VIII clauses to be exempt from 
disallowance? 

We submit that Henry VIII clauses are extremely problematic as a matter of constitutional 
principle and that there is accordingly no principled argument in support of their exemption 
from disallowance. 

Question 11: Approximately 19% of delegated legislation made in response to COVID-19 has 
been exempt from disallowance. Are exemptions from parliamentary oversight necessary for 
the Government to respond effectively to the pandemic? 

No. See our primary submission pp 12-15. 

Question 12: Should the committee have the power to scrutinise and report on delegated 
legislation that is exempt from disallowance? How would this improve parliamentary 
oversight of delegated legislation? 

Yes. See our third prefatory point above, and Hansard p 4. Scrutiny and disallowance are 
separable. Scrutiny remains an important mechanism parliamentary oversight. 

Question 13: How can the circumstances under which delegated legislation is exempt from 
disallowance become more transparent? 

See our primary submission pp 10-12. 

Question 14: Unlike the requirements for the deferral of sunsetting, there is currently no 
requirement to include a justification for why an instrument is exempt from disallowance or 
sunsetting in its explanatory statement. Should there be a similar requirement to justify 
exemptions from disallowance and sunsetting in an instrument's explanatory statement? 

Yes. 
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