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Submission to the Australian Charities and Not-for-PRofits Commission, Discussion Paper: Implementation Design 
By the Not-for-Profit Project, University of Melbourne Law School

Introduction

The University of Melbourne Law School’s Not-for-Profit Project is a three-year research project funded by the Australian Research Council which began in 2010. This project is the first comprehensive Australian analysis of the legal definition, taxation, and regulation of not-for-profit organisations (NFPs). Further information on the project and its members is attached to this submission as Appendix A. 

We welcome this opportunity to respond to the ACNC Discussion Paper. We have made submissions on related aspects of NFP reform to the Treasury, which can be found on our website at http://tax.law.unimelb.edu.au/notforprofit, to which we refer. 

We have not sought to comment exhaustively on this Implementation Design Discussion Paper, because much of it concerns practical matters that are best addressed by the sector or by accounting professionals advising the sector. We seek instead only to make a few general points and make some specific remarks on aspects of the proposed forms. 
In general, we welcome the approach taken in the Discussion Paper to the key functions of reporting, the public information portal, and education and guidance. In particular, we welcome:

· The commitment to a regulatory approach that:


· is governed by regulatory principles of proportionality, transparency, fairness, timeliness, and consistency;

· recognises that non-compliance largely results from lack of knowledge or capability and begins from a presumption of honesty;

· employs a proportionate approach to its powers but employs a tough approach where appropriate;

· The commitment to reducing regulatory burden through the use of a Charity Passport;

· The tiered and proportional nature of reporting; 

· The use of the information portal to inform the general public, stakeholders, philanthropists, researchers and government policy makers, including through a searchable database;

· The sharing of the information held by the ACNC with other government entities, with the agreement of charities, under appropriate protocols;

· The guiding principles in relation to its education function of accessibility, diversity and efficiency; and 

· The commitment to multiple methods of stakeholder engagement.

We also particularly welcome the process of consultation which the Taskforce has, and will, engage in, including its commitment to community consultation.

Regulatory approach

As already noted, we agree entirely with the regulatory approach outlined in the Discussion Paper. We suggest that it would be wise for this approach to be developed by the ACNC in formal guidelines or a statement at an early stage, in light of the anxiety aroused by the breadth and variety of the enforcement powers conferred  in the Exposure Draft of the ACNC legislation. We note that the Charity Commission of England and Wales have recently revised their ‘Risk Framework’, which may be a suitable precedent.

Related recommendations

The Discussion Paper is, naturally enough, are based on the Exposure Draft of the ACNC legislation. It is worthwhile, however, drawing attention to two of our recommendations in our submission on that Exposure Draft which, if adopted, will affect the proposals in the Implementation Design Paper. 

Tiered reporting

We note that the Discussion Paper refers to the three-tiered reporting sructure envisaged in the Exposure Draft of the ACNC. This framework, as the Implementation Design Paper notes at [35], would impose additional reporting obligations on the basis of deductible gift recipient status. 

We refer in this regard to our recommendation (Rec 38, discussion on pages 49-50) in our submission on the Exposure Draft of the ACNC legislation that the tiered reporting framework should not take into account deductible gift recipient status. We refer also to the similar recommendation (on page 5) in the submission of the Institute of Chartered Accountants in Australia (ICAA) on the Exposure Draft of the ACNC legislation (27 January 2012) in this regard and to their additional concerns regarding the thresholds adopted.
 
Accounting years

Second, we recommended in our submission on the Exposure Draft of the ACNC legislation that the provision regarding variation of accounting years is too inflexible (see Rec 41, page 54). We suggested instead that the relevant New Zealand provision be adopted, which enables an entity to nominate a balance date when registering or use a default balance date, and empowers them to vary such years, at least within reasonable limits. We also draw attention to ICAA’s comments in its submission (on page 7) on the Exposure Draft in this regard. If this proposal is adopted, Question 17 should be reframed accordingly. 

Transitional arrangements

In relation to Question 9 concerning the clarity of transitional arrangements, we note that the consequential and transitional amendments have not yet been drafted. We note that the Fact Sheet concerning consequential amendments includes matters such as the division of decision-making power between the ACNC, the ATO and ASIC, and the schedule for implementation of governance requirements and reporting requirements. We also note that such amendments will need to cover matters such as voluntary withdrawal from the system if the entity is already endorsed. These matters are of critical importance and such amendments should be consulted on when they are developed. 
Forms

Although the sector and their advisers are best placed to deal with the technical details of the proposed forms for registration and reporting attached to the Paper (and the compliance burden imposed by them), we make a few observations here. We express some concerns about particular categories of material, and note a few other matters.
‘In Australia’ requirements
We note that the intention is to have a single application both for registration as a charity and for access to tax concessions (DP [28]). We assume that this is the reason for the questions in Attachment A relating to expenditure in Australia. We suggest, however, that it be clearly indicated as a question that needs only to be filled out in order to obtain tax concessions, so that charities are not confused as to the reasons for that question. We also note that there will need to be some accompanying explanation as to how to determine whether activities are ‘pursued outside’ Australia for the purposes of Question 19. We assume that these matters will be considered in the consultation process regarding the ‘in Australia’ conditions. 
We also note that Attachments B-D do not appear to require any information concerning expenditure in Australia. This would suggest that the ATO would not be in a position to continue monitoring that this condition is satisfied on the basis of ACNC information alone.

Funding and fundraising 

Attachment A includes a series of questions about funding, and Attachments B-D also requires information concerning fundraising costs and contributions. The purpose of these inclusions is somewhat unclear and there needs to be some explanation of why fundraising costs and expenditure are included, given that fundraising is currently regulated by the States and Territories. 
Further, there are a variety of definitions and calculations of fundraising costs and contributions. Some explanation, therefore, is necessary as to what is required to be reported under these headings.
Beneficiaries

We suggest that the questions regarding beneficiaries in Attachments A and B should be framed differently. The term beneficiaries is a legal term  as well as having a more lay meaning, and may be confusing. Further, there may be some confusion where charities are intending to benefit the general public (such as environmental charities) and there is no identifiable group of beneficiaries. Finally, some charities may have an identifiable group of beneficiaries but also provide indirect benefit to a wider group or the general public, but the questions are not apt to elicit this more nuanced response.

In Attachment A, we suggest that Question 11 should be ‘who does your charity intend to benefit’ (which is more accurate, since the question is about purpose rather than activities), and that some explanatory examples be included to indicate different types of groups, or the general public. 

In Attachment B, Question A5 should be rephrased to avoid the term ‘beneficiaries’. For example, the question could be: In the last 12 months, who benefited from the activities of the entity. Again, some accompanying examples could be given.

Financial information

We also draw attention to the communiqué developed by the Australian Association of Not-for-Profit Researchers, following consultation with the Taskforce, which expresses concern about requiring information without rigorous and comparable standards. The Association  recommended an approach of ‘hasten slowly’, and expressed caution about the possibility of misleading information given the absence of standards and a harmonised data dictionary.
 
Unexplained terms 

Other parts of the Attachments also require clarification or additional guidance. First, there needs to be an explanation of the scope of the term ‘officers’ in Attachment A, given the varied terminology in common use.

Second, there should be some explanation in Question 22 of Attachment A of the term ‘remuneration’. It is not necessarily obvious whether remuneration include expenses, and whether (for example) a CEO who is paid as an employee but also sits on the board is ‘remunerated’ for the purposes of that question. Given that this information is relevant to the possible misuse of funds intended for charitable purposes, the terminology may need to be broadly framed to include all payments or benefits provided. 

Third, in Question 33 of Attachment A there needs to be some explanation of what constitutes a ‘suitable conflict of interest’ provision and a ‘suitable private benefits provision’, as well as what a ‘related party’ is, and preferably examples of such provisions or clauses,
There should also be some explanation of the difference between cash or accrual accounting in Attachment B (Question A1), and of a risk management plan in Attachment C (Question B9).
On the Internet, these explanations could take the form of links to relevant parts of the ACNC website. However, for a paper-based form, there should be a short guide clarifying the questions, where not obvious, to help those filling out these forms.

Consent to information sharing

We agree with the need to reduce regulatory burden and the intention to use the ACNC as an information source for other government entities regulating or granting funds to charities. We note, however, that the attachments do not include a section allowing consent for some or all of the information to be submitted to other government entities for those purposes, and suggest this should be considered. Alternatively, there could be a default provision giving consent, which an entity could opt out of.

Missing category of charity
We also note that Question 10 in Attachment A does not include an ‘other’ category for other types of charitable purpose. This is a significant omission that must be rectified.
We also note that the terminology adopted is not that of the common law, but rather the terminology adopted in the Exposure Draft of the Charities Bill 2003 (Cth). This could cause confusion and we suggest that this question should also be accompanied by guidance. We also observe that the inclusion of public benevolent institution as a type of charity is likely to be confusing, and suggest that instead a separate question should be asked as to whether the entity has, or seeks, registration as a public benevolent institution.
New charities

Attachment A is intended to apply both to new and existing charities, but there are some questions which appear to be directed to existing charities and would be difficult for new charities to complete (see, eg, Questions 12, 16, 20, and the attachment of Annual Reports). Either the form should make certain questions optional for new charities, or a shorter form could be developed for new charities.

Contact details

There appears to be some repetition in the contact details. In Attachment A, contact  details need to be provided in relation to that application, for a contact person, and for all officers. In many cases, the contact person will be an officer and will be the person to phone about this application. It would be sensible therefore to ask for the officer details, and have a box indicating which of these people the ACNC should contact generally and for the purposes of this application. 

In Attachments B-D, there is repetition of the contact details and entity details in the original application. In a web-based service, it seems that it should be possible merely to confirm that these details have not changed when logging into the entity’s ACNC account. On a paper-based form, a similar effect could be achieved by requiring confirmation of the details on the website or the details on the original application.

We note that the qualifications of officers is not indicated as appearing on the portal. However, the Exposure Draft includes that as part of the contents of the register. We suggested in our submission that this element should not be included in the register.

Conclusion
Thank you for allowing us to provide this feedback. Please feel free to contact us if you have any questions regarding this submission, using the contact details in the Appendix.
Appendix A: The Not-for-Profit Project

The University of Melbourne Law School is undertaking the first comprehensive and comparative investigation of the definition, regulation, and taxation of the not-for-profit sector in Australia (the Not-for-Profit Project). The Australian Research Council is funding this project for three years, beginning in 2010. The project aims to identify and analyse opportunities to strengthen the sector and make proposals that seek to maximise the sector’s capacity to contribute to the important work of social inclusion and to the economic life of the nation. In particular, the project aims to generate new proposals for the definition, regulation and taxation of the not-for-profit sector that reflect a proper understanding of the distinctions between the sector, government, and business. 

The project investigators of the Not-for-Profit Project are:

Professor Ann O’Connell

+61 3 8344 6202 | a.o'connell@unimelb.edu.au

Ann is Co-Director of Taxation Studies at the Law School and a Visiting Fellow at the Centre for Tax Law at the University of Cambridge. She is also Special Counsel at Allens, Arthur Robinson, a member of the Advisory Panel to the Board of Taxation and an External Member of the ATO Public Rulings Panel . 

Professor Miranda Stewart

+61 3 8344 6544| m.stewart@unimelb.edu.au

Miranda is Co-Director of Taxation Studies at the Law School, and an International Fellow of the Centre of Business Taxation at Oxford University. She has previously worked at the Australian Taxation Office and Arthur Robinson & Hedderwicks (now Allens, Arthur Robinson).   

Associate Professor Matthew Harding

+61 3 8344 1080 | m.harding@unimelb.edu.au
Matthew is an Associate Professor at the University of Melbourne. He holds a BCL and PhD from Oxford University. His published work deals with issues in moral philosophy, fiduciary law, equitable property, land title registration, and the law of charity.  Matthew has also worked as a solicitor for Arthur Robinson & Hedderwicks (now Allens, Arthur Robinson). 

Dr Joyce Chia

+61 3 9035 4418 | j.chia@unimelb.edu.au

Joyce is the Research Fellow on the Not-for-Profit Project. She holds a PhD from University College London. She has worked at the Australian Law Reform Commission, the Federal Court of Australia, and the Victorian Court of Appeal. 

More information on the project can be found on the website at http://tax.law.unimelb.edu.au/notforprofit. For further details or to contact the Project members, email law-nfp@unimelb.edu.au.
� � ADDIN ZOTERO_ITEM {"citationID":"1qip2hltpv","citationItems":[{"uri":["http://zotero.org/groups/39658/items/2FU5AAKU"]}]} �Charity Commission (UK), Risk Framework (January 2012) <http://www.charitycommission.gov.uk/Our_regulatory_activity/Our_approach/Risk_framework.aspx>.�


� This submission is publicly available at �HYPERLINK "http://www.charteredaccountants.com.au/Industry-Topics/Reporting/Exposure-drafts-and-submissions/Submissions/Government/Lodged-submissions/24-01-12-Institute-Submissions-ACNC-Bill-and-Governance-Arrangements.aspx"�http://www.charteredaccountants.com.au/Industry-Topics/Reporting/Exposure-drafts-and-submissions/Submissions/Government/Lodged-submissions/24-01-12-Institute-Submissions-ACNC-Bill-and-Governance-Arrangements.aspx�.


� The communiqué is to be published on the ACNC Taskforce’s website.
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