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1. The Rulings in Aid/Watch
In Aid/Watch, the High Court of Australia has ruled that there is, in Australian charity law, no rule against ‘political purposes’.
 This is right: as the majority in Aid/Watch pointed out, there was never really any precedential support for the rule against political purposes as it was espoused by Lord Parker in Bowman v Secular Society Ltd;
 moreover, the rationale for the rule given by Lord Parker and reiterated by Slade J in McGovern v Attorney-General
—that courts cannot or should not reach findings about the public benefit of law reform—is manifestly inconsistent with current understandings of adjudication.

The High Court has also ruled that generating public debate about the efficacy of foreign aid directed to the relief of poverty is a charitable purpose under the fourth head of charity (‘other purposes beneficial to the community’) from Commissioners for Special Purposes of Income Tax v Pemsel
.
 

2. Finding the Limits of Aid/Watch
Given that there is no longer any rule against ‘political purposes’, what political purposes other than generating public debate about the efficacy of foreign aid directed to the relief of poverty are now to be regarded as charitable in Australian law?  In other words, what are the limits of the new-found generosity to political purposes exhibited in Aid/Watch?

3. Generating Public Debate

First, it is possible that the new-found generosity to political purposes is limited to purposes meeting the description of ‘the generation, by lawful means, of public debate’.
  However, this description may itself be interpreted narrowly or broadly, and much will depend on whether courts in future cases on political purposes choose a narrow or a broad interpretation.

A narrow interpretation might insist that only the facilitation of public debate, say by holding a seminar or sponsoring a debate, is charitable.  However, it is unlikely that this narrow interpretation will be chosen by courts post-Aid/Watch, first, because the majority in Aid/Watch did not seem to endorse it (unlike Heydon J and Kiefel J in dissent), and secondly because it seems to equate political purposes that are charitable under the fourth head of charity with purposes that advance education under the second head of charity, thus rendering a category of political purposes that are charitable under the fourth head redundant.  This was clearly not the majority’s aim in Aid/Watch.

A broader, and more likely, interpretation might allow that public debate may be lawfully generated not only by facilitating it but also by expressing an opinion and seeking to persuade or even browbeat others (members of the public, or lawmakers) into seeing the correctness of that opinion.  On this broader view, which I would argue is consistent with the view of the majority in Aid/Watch, a purpose that meets the description of ‘activism’ or ‘campaigning’ may be charitable because of its propensity to generate public debate.  Note that it will be no objection to this broader view that those with an ‘activist’ or ‘campaigning’ purpose do not intend to generate public debate; contrary to what Heydon J seemed to suggest in Aid/Watch, questions of motive are irrelevant to determining whether or not a purpose is charitable in law.

If this broader interpretation is accepted, Aid/Watch leads us quickly to a very interesting question: why is a political party not a charity in Australian law?  Surely it can be argued that forming, maintaining or supporting a political party is a way of lawfully generating public debate, by enabling party members to form and express opinions and seek to persuade others of the correctness of those opinions in public forums including the parliament.  It might be said that the purpose of a political party is to obtain political power.  However, it would be a sad indictment of our democratic system if the most that could be said about political parties is that they seek power.  Surely political parties seek power in order to implement the policies and principles that they stand for.  And if that is the case, the power-seeking is a means to an end.  In the law of charity, we know that means that would, if taken alone, be viewed as non-charitable are acceptable if they are aimed at charitable ends: Federal Commissioner of Taxation v Word Investments.
  Why is this not true of political parties?

4. Limits Set by the Fourth Head of Charity
Secondly, there are limits set by the fourth head of charity.  In Australian law, a purpose under the fourth head of charity (‘other purposes beneficial to the community’) must be within the spirit and intendment of the preamble to the Statute of Charitable Uses 1601: Royal National Agricultural and Industrial Association v Chester.
 This is usually established by analogy to existing charitable purposes, but historically there have been exceptions (for example, for purposes to do with animal welfare).

In Aid/Watch, the HCA left open the question whether generating public debate about governmental activities that lie beyond existing heads of charity could be charitable under the fourth head.
 If the constraints on the fourth head of charity from Chester are applied in future cases on political purposes, then it may be that generating public debate about governmental activities will only be charitable where those activities lie within one or more existing heads of charity, because only in that way will it be possible for an analogy to existing charitable purposes to be drawn.  In these circumstances, an association formed to oppose government policy on foreign aid would be charitable, because foreign aid relates to the relief of poverty.  But an association formed to oppose government policy on Australian-Chinese relations would not be charitable, because foreign relations relate to no existing charitable purpose.

There are, however, at least two problems with setting limits based on constraints on the fourth head of charity.  For one thing, there is a line of authority—suspect, no doubt, but still there—that stands for the proposition that the purposes of government are always charitable.
 But more seriously, if there really is public benefit in generating public debate about the policies and activities of government, then it is difficult to see why that benefit should count only in respect of debate about certain policies and activities and not others.
5. The Public Benefit Test

Thirdly, there are limits set by the public benefit test.  In Australian law, a charitable purpose must be for the public benefit: with exceptions, this is presumed where the purpose falls within one of the first three heads of charity (‘relief of poverty’, ‘advancement of education’, ‘advancement of religion’) and must be proven with evidence where the purpose falls within the fourth head of charity (‘other purposes beneficial to the community’).
It has been pointed out that the rule against political purposes has, in some cases, saved courts from the disagreeable task of making findings about public benefit in cases where the purposes have entailed seeking to influence government in relation to politically sensitive and controversial issues.  This will no longer be possible, and in Aid/Watch the HCA alluded to the relevance of the public benefit test now that the rule against political purposes is gone.
 
A good example of the public benefit test being applied in a political purposes case is to be found in a case that was ostensibly decided by applying the rule against political purposes: National Anti-Vivisection Society v IRC.
  There, an association had the purpose of bringing about the repeal of laws permitting live animal experimentation.  The House of Lords found that any moral improvement to the community that might result from such law reform was outweighed by the significant scientific benefits of research on animals, and therefore the public benefit test was not satisfied (see especially the judgment of Lord Wright).

In Australia, courts in future cases on political purposes may need to distinguish between two types of case when applying the public benefit test.  First, there are cases like the Anti-Vivisection case where the court is able to reach a clear conclusion on the question of public benefit.  These cases should present few difficulties.  But secondly, there are cases where politically sensitive and controversial issues are in play.  These are the cases where traditionally the rule against political purposes has been invoked to avoid confronting the question of public benefit directly.  In this second class of cases, courts may not be able to make a finding that a political purpose, if carried out, will or will not benefit the public.
However, in this second class of cases, courts may find public benefit in political speech itself, without necessarily endorsing or rejecting the purposes animating the speech.  This line of thinking is certainly prefigured in Aid/Watch in the passage where the majority refer to the implied freedom of political communication in the Commonwealth Constitution.
  However, further judicial reasoning, explaining why political speech is for the public benefit, will be needed before we can know precisely how the public benefit test might set limits to Aid/Watch.  For example, if political speech is beneficial only to the extent that it is about the system of representative and responsible government established by the Constitution, then arguably political speech about social and moral issues unrelated to the structure of government in Australia is not beneficial.  But if political speech is beneficial to the extent that, in a democratic and pluralistic community, it supports the public good of an informed citizenry and a responsive government, then a much wider range of political speech is beneficial.  This latter possibility is more consistent with the majority view in Aid/Watch, not least because the political speech in which Aid/Watch itself was engaged was not about the structure of government in Australia.
6. In Summary

In summary, finding the limits of Aid/Watch may prove difficult, and future courts may end up interpreting the decision expansively: (a) by finding that ‘activism’ and ‘campaigning’ are consistent with generating public debate; (b) by finding it difficult to apply constraints within the fourth head of charity to political purposes cases; and (c) by finding that political speech on a wide range of topics is for the public benefit, irrespective of the merits of the purposes animating the speech.
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