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Taxing Not-for-Profits
A LIterature Review
Introduction

In taxation systems around the world, not-for-profit organisations (‘NFPs’) and activities typically carried out by such organisations are generally given preferential treatment in a variety of ways. This literature review gives an overview of the relevant literature on such taxation concessions for not-for-profits in Australia, New Zealand, Canada, the United Kingdom, and the United States.

This review does not discuss in detail the concessions applicable in each jurisdiction. However, as it is necessary to set the context for the literature review, a brief description of the various concessions is provided in the next section. 

In every jurisdiction except the United States, there has been remarkably little substantive literature on the taxation concessions, although there is an abundance of tax planning and other practical materials. For the most part, in these jurisdictions the debate has largely taken place in government policy documents rather than in the academic literature.

However, in the United States there is an enormous amount of literature both in economic and legal theory concerning the taxation concessions. Given the wealth of this material, only a sample of important literature has been studied. In particular, there has been a substantial debate since the 1960s on whether such tax concessions can be justified, and if so, how, especially in the context of the income tax deduction for donors to charitable organisations. There is also significant literature on the constitutionality of taxation concessions in relation to religious institutions; issues of competitive neutrality relating to the business activity of such organisations; and more recently a debate about the preferential taxation treatment of low-profit companies (commonly known as L3Cs). 
This rich US literature has become the basis for much of the academic research and policy debate in other countries, especially in Canada and in recent Australian policy reports. This literature review therefore discusses first the US literature, before proceeding to discuss the more limited debate in Australia, New Zealand, Canada and the United Kingdom.
The Concessions

This section provides a broad overview of the various concessions in Australia, New Zealand, Canada, the United Kingdom and the United States, in order to set the discussion in some context. 
All of the jurisdictions provide exemptions from income tax for charities and a varying range of other NFPs. The US and Canada exempt the broadest range of NFP organisations, with Australia and New Zealand exempting an intermediate range, and the United Kingdom taking the narrowest approach, exempting only charities and community sporting clubs. The jurisdictions all require charitable organisations and some other categories to apply for ‘endorsement’ or ‘registration’ to access tax concessions.
 In Canada and the US there are also other requirements such as disbursement quotas
 and distinctions between ‘active’ charities and public and private charitable foundations. While Australia and New Zealand exempt business income from income tax,
 the United Kingdom, Canada and the US generally impose tax on ‘unrelated’ business, with certain exceptions.
All of the jurisdictions also provide incentives for charitable contributions through the income tax system for individuals and corporations. In Australia and the US, this takes the form of a deduction from income tax for donors. The United States also provides deductions for federal estate and gift taxes. In New Zealand and Canada, it takes the form of a tax credit for individuals and a deduction for corporations (adopted in 1977 in New Zealand
 and in 1987 in Canada
). In the United Kingdom, the primary incentive scheme is Gift Aid, which involves donors making a Gift Aid declaration and charities reclaiming the basic rate of tax of the donation from the taxing authority.
The jurisdictions vary in the extent to which NFPs are eligible to receive tax-deductible gifts. In Australia, these are known as ‘deductible gift recipients’ (DGRs), and include a restricted range of charities (known as ‘public benevolent institutions’) as well as a range of other institutions specified in the legislation. In the UK, Gift Aid is restricted to registered charities. In the US, most organisations eligible for tax exemptions are eligible for the deduction, with the notable exclusion of ‘social welfare organisations’. In Canada, there are limited extensions beyond registered charities and special regimes for cultural and environmental property. The New Zealand tax credit extends beyond registered charities to those carrying out “benevolent, philanthropic or cultural purposes” in addition to charitable purposes. 
In the United States and Canada there are caps on the amount of the donation eligible for such relief based on percentages of income. New Zealand has only recently abolished similar caps. Donations in kind are also generally eligible for such relief, with the exception of New Zealand. 
In most jurisdictions, these incentives are restricted to organisations operating within the jurisdiction, although there are more complicated methods of contributing to foreign activities. The exception to this is the United Kingdom, which has recently extended incentives to other charities based in the European Union to comply with a recent judgment of the European Court of Justice.

All jurisdictions also provide a wide range of exemptions and concessions on other kinds of taxes. In jurisdictions that still have estate and gift taxes, there are generally exemptions for charities. Exemptions from property tax, payroll tax, and rates are common, although subject to significant variations. In relation to goods and services taxes, there are complex concessions in the United Kingdom and Australia for certain types of not-for-profit activities and goods commonly used in such activities, as well as simplified accounting arrangements. In Canada, in addition, there is a rebate available to charities and other public institutions. 
United States
Overview

In the US, the first substantial academic interest in tax concessions for NFPs concerned the availability of property tax exemptions (especially in relation to religious institutions), which prompted controversy as early as the 1920s.
 Property tax exemptions also came under scrutiny periodically in the 1970s and 1980s,
 and especially since 2000 with increasing political pressure on the exemptions.
 
In the 1940s, Supreme Court decisions on the Establishment clause of the US Constitution provoked debate about the compatibility of tax concessions for religious institutions with the constitutional requirement of separation of church and state.
 This topic has periodically interested scholars,
 but took a new turn with the role of churches in political campaigning in the spotlight during the Bush era.
 The more general restrictions on lobbying in US taxation legislation had provoked comment from the 1950s onwards.
 The issue of the involvement of charities and not-for-profits in advocacy and political activities is discussed in the companion literature review on definitions of charity.
 

However, the literature truly exploded in the 1960s, which was a major period of tax reform in the United States. This era saw the emergence of a substantial debate on the rationales for the charitable contribution deduction and other tax concessions for not-for-profits.
 The tax on unrelated business income, introduced in 1950, began to generate some discussion,
 although the literature on this would increase substantially only in the 1980s.

However, it was after the passage of the Tax Reform Act 1969 when the innovation of tax expenditure analysis caused serious criticism of the charitable contribution deduction, generating a range of reform proposals
 and debate that continued for several decades. Econometric analysis of the effect of the charitable contribution deduction also flourished in this era.
 

These debates continued throughout the 1980s, with the addition in the 1990s of an increasing focus on not-for-profit hospitals,
 new interest in foreign charities,
 and a focus on corporate giving.
 Interest flourished in all of these topics from 2000, and more recently interest has arisen in relation to the taxation of social enterprise in the form of L3Cs.

The following discussion begins with the debate on justifications for tax concessions, including a brief discussion of the literature on the economic effectiveness of the charitable contribution deduction. This is followed by a discussion of specific proposals for redesigning the charitable contribution deduction and a brief discussion on corporate giving and taxation. These debates overlap and so are best treated together.
The discussion then considers specific issues including: the unrelated business income tax; foreign charities; and social enterprises.

Justifying the tax concessions

Historical rationales

Historically, there has long been a tradition of exempting charitable and religious organisations from taxation.
 For most of that history, there has been little examination of the rationale for such exemptions, and there was usually no or very little discussion of the exemptions when legislation was passed.

Several historical rationales for these tax exemptions have been identified. First, religion was not thought to be within the power of the State, either because in ancient cultures religious institutions were thought to be owned by the gods themselves; or because of the separate power and jurisdiction of the Church in early and medieval Europe; or because in the US the Church and State were unified in the American colonies.
 
Second, there were pragmatic reasons: deficiencies in the systems of taxation meant such taxes could not be imposed.
 Third, in England and the US, tax exemptions were one means of government support for the welfare function of government—namely, their purpose was to ‘relieve the government burden’.
 

The most sophisticated elaboration of these historical rationales is Evelyn Brody’s ‘descriptive’
 theory of the tax concessions, which traces the exemptions to earlier fears of the power of the Church and theorises that the tax exemptions posit the charitable sector as a ‘co-sovereign’ in its field.
 This theory has been supported by Hopkins, who argues that the concessions reflect an “affirmative policy of American government to refrain from inhibiting by taxation the beneficial activities of qualified tax-exempt organisations acting in community and other public interests”.
 

It is commonly noted that, for the great part of its history, the lack of controversy over these exemptions reflected a societal consensus in support of the exemptions. Apart from one infamous attack on the exemption by Gladstone in the mid-19th century,
 and a few early 20th century articles on property exemptions in the US, the concessions were largely not criticised until the 1960s, when the income tax exemption and the charitable contribution deduction came under sustained attack in the US. This change in attitude resulted from the convergence of increasing tax rates, the gradual expansion of the deduction, and increases in government funding of the NFP sector.
 Nevertheless, there continues to be widespread public support for the concessions.
The Case against Tax Concessions

Although there were earlier critics of the tax concessions,
 the case against the tax concessions was put most powerfully in the 1960s and 1970s by US scholars, most notably Kahn,
 Rabin,
 and Surrey,
 in the context of the charitable contribution deduction. The arguments of the critics can be summarised as follows. 
The starting point is that tax concessions reduce government revenue, and therefore shift the burden to other taxpayers.
 This is relatively uncontroversial.

More controversial, however, is a second related argument that the loss in revenue amounts to a ‘tax expenditure’. Tax expenditure analysis distinguishes between tax measures which seek to achieve the primary goal of income taxation and those (‘tax expenditures’) which reduce tax liability to support social or economic objectives, other than measuring economic gain or ability to pay.
 Tax expenditure analysis treats exemptions and concessions as government subsidies, and evaluates them in the same way as direct expenditures.
 Tax expenditure analysis has its modern genesis in a seminal US Treasury analysis in 1968 and subsequent explanations of its implications by Surrey.
 
The next step is to argue that the tax concessions for NFPs are, in fact, tax expenditures. This is least controversial in the case of property exemptions. It is also relatively, although not universally, accepted in the case of the charitable contribution deduction, since it did not fall into either the recognised category of expenses in the production of income, or expenses that are in a strong legal or moral sense involuntary.
 There was significantly more contest over whether the income tax exemption could be justified by principles of income taxation (‘base-defining theories’), as discussed below, although the modern consensus is that the concessions are not justified by taxation principles.
Instead, the modern consensus is that tax concessions for NFPs are best justified on the basis of a public policy of encouraging State support for the sector. There has been much less consensus, however, in identifying the types of activities or organisations that should be supported by the State, as discussed below.

However, critics of tax concessions argue that even if public support is justified, there are considerable disadvantages in using the taxation system as a method of public support. First, and most prominently, the system deviates from several norms of government expenditure.
 The process of tax exemption is not transparent; the charities are not held accountable; the exemptions are not subject to review. The government cannot ‘control’ the total expenditure because the concessions are not capped. The outcomes of the expenditure are not reported. The expenditure is not oversighted by the appropriate authorities, or co-ordinated with the appropriate departments.
 Perhaps most significantly, there is no direct link between the value of the exemption to public benefit or outcomes in terms of service, quality or efficiency.
 
Second, the structure of the tax concessions is regressive. Concessions tend to favour older and wealthier charities.
 Further, the charitable contribution deduction violates two main principles of taxation theory: it violates vertical equity, as the government contributes more in respect of higher-income earners, resulting in disproportionate subsidies to charities favoured by the wealthy;
 and it violates horizontal equity, as taxpayers who consume rather than contribute are in the same position and ought to be treated equally.
 

Third, it is argued that the charitable contribution deduction, in particular, is not necessarily effective, in that the government loses more revenue than it induces in giving. In particular, Taussig’s conclusion that $2,195 million was ‘lost’ in revenue while only $57 million was induced by the contribution fortified the early attacks on the deduction.
 This has spawned a voluminous econometric literature on the question, which has largely although not universally concluded that, contrary to this initial conclusion, the charitable contribution deduction induces more giving than it forgoes in revenue (that is, it is ‘treasury efficient’).

Much of this general case against tax concessions also applies to property tax exemptions, but there are two additional considerations. First (and analogous to the case against income tax concessions), there is no relationship between public benefit and the value of real property owned by an organisation.
 Second, there is often a separation between the area that benefits from the activity given the exemption, and the area that bears the burden of the tax exemption, so (for example) cities bear the cost of institutions that benefit the entire State.
 

Reactions

The case against tax concessions has been contested. Various points of attack can be identified.

Expenditure Analysis

First, several critics contested the transformation of tax exemptions into ‘subsidies’ and ‘expenditures’, both at a general level, and specifically in relation to the charitable contribution deduction. Most cogently, critics pointed out that such analysis implicitly asserted that all income covered by general tax laws “belongs as of right to the government” and any decision not to collect taxes amounts to a subsidy, up-ending the traditional notion that a person donating money to charity was giving their own money away.
 Goodman noted that tax expenditure analysis was also used as a political “club ... to belabour groups they wish to have taxed more heavily”.
 Tax expenditure analysis was also criticised as “untrue, meaningless, or circular” since there was no consensus on the correct or ideal way of measuring income,
 and no clearly stated distributional objectives.
 While the charitable contribution deduction is generally accepted to be a clearer case of a tax expenditure than the income tax exemption itself,
 this has been contested (as discussed below). 

Base-Defining Theories

Second, some prominent scholars argued that income tax exemptions and charitable contributions deductions were not tax expenditures but rather flowed from the correct interpretation of “income” under the income taxation regime. This ‘base-defining’ approach was first advocated by Andrews in 1972.
 Andrews principally argued that “income” was most appropriately defined as consumption plus accumulation, where ‘consumption’ was restricted to ‘divisible, private goods and services’ rather than collective goods. He also justified the tax deduction on alternative bases: where a gift is distributed to a charity benefiting the poor, those beneficiaries should not be taxed at the donor’s higher rate of tax; that it treats a cash donor in a similar way as a donor of services, since income attributable to those services is not imputed; and that the value of benefits from collective goods is indeterminate and impossible to allocate correctly.

Bittker similarly argued that charitable donations should not count as taxable consumption, on three bases: the donor is made worse off by the donation, the donation amounts to an involuntary act because it is induced by moral obligation, and because there should be a reward for selfless acts even if it does not act as an incentive.
 In a later article, Bittker and Rahdert proposed a related theory that the income tax exemption could similarly be justified on the basis that the net income of charities could not fit within a tax definition of income.
 Further, even if it could, it was not possible to apply an appropriate rate of tax. It was argued that certain income, such as dues and contributions, should be treated as gifts or capital contributions and are therefore properly excluded;
 and that disbursements to conduct their program should either be treated as analogous to ordinary business expenses or that the deduction could be stretched to cover such payments, essentially reducing the taxable amount to zero.
 Finally, it would be impossible to set an appropriate rate of tax which would, as taxation theory required, reflect the individual rates of the beneficiaries.
 

While these remain the leading ‘base-defining’ theories, others have followed in their wake. Swords has attempted to explain property tax exemptions on lines similar to Bittker and Rahdert’s theory, on the basis that the beneficiaries of charities should not be subject to property tax under the ‘ability to pay’ criterion of assessing tax.
 Sword also argues that this in effect taxes donors twice, and he justifies the extension of the exemption to charitable organisations that are not necessarily limited to those serving the poor.
 A suggestion has also been made (and rejected) that tax-exempt land increases the land value of adjoining land, so in effect there was no net exemption.
 

A more recent ‘base-defining’ theory, albeit one grounded more in political philosophy, has been proposed by Buckles. He justifies the income tax exemption on the basis that the income was properly held not by an individual but by the community itself as community income, which was not a proper subject of taxation.
 This was both because it did not fit within income taxation theory,
 and because charitable entities acted as agents of the community in producing community income,
 which was also the ultimate aim of government.
 He extended this justification to the charitable contribution deduction on the basis that donors are acting as constituent members of the community, and that taxation rules recognised adjustments to the normal rules based on an individual’s societal obligations.
 This theory has been criticised on the basis of its idiosyncratic notion of income.
 

In 2006, McDaniel also proposed that the charitable contribution deduction could be justified in terms of income tax theory.
 Comparing the taxation treatment of non-charitable gifts, McDaniel argued that a deduction could be justified in the case of gifts because, according to taxation theory, the income should appropriately be taxed in the hands of the beneficiaries, otherwise the ‘psychic benefits’ of non-market transactions were being taxed. Consumption, in his view, could more appropriately be taxed through a surrogate tax like a VAT on charitable organisations that received contributions.

Other, more limited, theories have also been proposed in terms of taxation theory. For example, it is argued that the income tax exemption reflects the fact that corporations are ‘conduits’ to taxing the income of individuals, and that either the beneficiaries of NFPs have too little income to be taxed and/or it is administratively impossible to determine the appropriate tax.
 

It is also clear that at least some aspects of taxation of NFPs can be explained by underlying principles of taxation. For example, the principle of mutuality—which holds that the ‘income’ of a club is merely the pooling of resources of individual members and therefore not separately taxable—justifies exemptions for mutual benefit organisations such as clubs and cooperatives.
 Similarly, the exemption for political organisations can be justified on the basis that a political activity is not a “trade or business” appropriately subject to tax.
 Bittker has suggested that a similar rationale justifies the income tax exemption of churches.

Critiques of Base-defining Approaches
The ‘base-defining theories’, however, were subject to significant critiques, particularly by Kelman, Koppelman, and Hansmann. Kelman contested Andrews’ definition of ‘consumption’, arguing that income was more properly defined in terms of control or voluntary disposal, and that a donor obtained psychic satisfaction through a charitable donation.
 Koppelman similarly argued that income was the power to consume that is reduced to economic rights and is capable of valuation.
 Hansmann argued that Bittker and Rahdert overstated the difficulties, by failing to recognise that donations comprise only a portion of the financial resources of NFPs;
 some charitable organisations derive nearly all their income from the sale of goods and services;
 and that donations themselves could be viewed simply as a purchase of services that differed only in that the beneficiary was not the purchaser.
 Other commentators, including Pozen, have also criticised these theories as being too thin and somewhat circular, because they lack a normative content that identifies what ought to be exempt or eligible for the deduction.
 

Bittker and Rahdert’s theory has also been rejected by other scholars on various bases, such as:

· Corporate income tax is not based upon the individual’s ‘ability to pay’;

· Such a tax would not necessarily be regressive as donors would share the burden,
 and in at least some cases beneficiaries may be high income earners (such as beneficiaries of arts museums);
 and

· It does not explain any other type of tax exemption.

Swords’ justification for the property tax exemption has also been criticised by Colombo and Hall. They point out that taxation systems do not generally set rates based on ability to pay,
 and that exemptions are not necessarily restricted to organisations that benefit the poor.
 

Public policy/subsidy approaches

The consensus of modern scholars is that taxation concessions are not best justified in terms of defining the proper income tax base, but rather in the broader realm of political philosophy or public policy.
 These approaches accord with the general societal consensus that most NFPs deserve some form of government support or public funding, and are more consistent with the judicial approach to these concessions in the US.
 These approaches, sometimes known as ‘subsidy theories’, can be analytically divided into two strands: a ‘traditional’ strand that focuses on the provision of ‘primary benefits’, or substantive outcomes from the work of charitable organisations, and those that focus on the provision of ‘process benefits’, or the procedural benefits of charitable organisations. 

Primary Benefits

This strand can be further divided. First, it is suggested that the concessions can be justified on the basis that the type of benefits provided by charities are similar to what the government would otherwise be required to provide, and thus can be understood as ‘relieving the burdens of government’.
 This rationale was identified as early as 1922 as the underlying historical rationale of tax concessions for NFPs,
 has been cited by legislators,
 and has had particular application in justifying property tax exemptions. As Colombo and Hall point out, however, it does not explain the exemption for religion,
 and there is no proportionality between the financial benefit and the relief of the government burden.

Secondly, it is argued that charitable organisations increase the range of public goods that are provided.
 This is largely based on economic theory which suggests that the market will under-provide public goods and quasi-public goods because of ‘free-riders’ who will not pay for the goods but either they cannot be excluded from consuming the good, or it would not be economically efficient to exclude them.
 For example, Gergen has argued that the charitable contribution deduction can be justified as an indirect tax on those free-riders.
 

This theory of under-supply is most developed in Hall and Colombo’s donative theory, which suggests that support should be restricted to those capable of attracting a high level of donations on the basis that this ability demonstrates its worthiness and under-supply by the market.
 However, critics have argued that the suggested threshold of donations making up 33% of revenues is arbitrary and wrongly assumes that true public support is reflected in donations.
 Critics have also argued that the theory is circular, assumes the capacity of donors to monitor charities effectively, fails to consider the life cycle of a non-profit, and devalues the valuation of volunteering, pluralism and innovation.

Weisbrod fused this approach with political philosophy, theorising that as the provision of public goods by majority rule will disappoint some voters, subsidies enable provision of goods to voters with different preferences. Nonprofits also perform a supplementary role where government is constrained from providing a good (such as religion) or by its nature (such as the monitoring of government and the political process).
 This rationale has received judicial support.
 Benshalom has, however, argued that subsidy theories are flawed in that they assume, rather than prove, that there is under-supply of public goods.

Finally, there are broader approaches of ‘public benefit’, often on a ‘moralistic’ basis, or a general theory of ‘public benefit’, which base the legitimacy of the subsidy on the importance of the moral and social functions deserving support.
 The importance of these functions is often assumed or simply stated rather than theorised. Belknap, for example, explains the tax relief as encouraging the “highest and noblest achievements of mankind”.

While this ‘traditional’ strand of subsidy theory has broad support, it remains under-theorised in that it does not identify the ‘good’ that is being encouraged with any precision. As critics have pointed out, it does not explain why the subsidy does not extend to for-profit producers of public goods,
 and it does not explain why the exemption applies to other organisations such as hospitals, schools, and nursing homes that provide goods that are essentially private.
 Colombo and Hall argue that these rationales fail because they do not demonstrate “the amorphous nature of the claimed benefits”, and because the “theory is insensitive to whether a public subsidy is necessary to produce those benefits.”

To some extent, the question of whether nonprofits provide better public goods can be empirically tested, and there is an extensive literature on this question in the specific context of hospitals in the US, where non-profit hospitals compete directly with for-profit hospitals, although the results of these studies are mixed.
 

Process Benefits

The second strand focuses on the process benefits of the deduction, variously called “sociological”
 or “secondary” benefits,
 or “meta-benefits”.
 As Pozen notes, however, these theories are not generally tied explicitly to any normative theory.
 
One strand of this approach focuses on the superior efficiency and effectiveness of charitable provision. Benshalom categorises the efficiencies into three kinds: ‘collecting efficiency’ (through the avoidance of costs associated with bureaucratic forms of public spending);
 ‘informational efficiency’ (because taxpayers are more aware of needs and local organisations, and organisations are in closer touch with the community);
 and ‘spending efficiency’ (where NFPs promote charitable objects more efficiently, through a greater capacity for innovation and flexibility, including the leveraging of volunteers).
 
These supposed efficiencies have not gone unchallenged.
 For example, in relation to informational efficiency, it has been argued that the “local and parochial basis” of charities may inhibit their vision and fail to maximise social utility;
 that lobbying can provide equivalent information; and that the managers of non-profits may disregard such information.
 In relation to spending efficiency, it has been suggested that the advantages of charities may be offset by the creation of government jobs and the costs of fundraising;
 that ideologically polarised organisations may tend to reinforce each other’s thinking, limiting their creativity;
 and that governments provide better processes for co-ordinating priorities and debating conflicts.
 

More recently, however, defenders of the subsidy approach have tended to focus on value-based process benefits, most prominently the benefit of pluralism.
 Pluralism in this context may refer to the decentralisation of decision-making power to taxpayers, the recognition of minority preferences, as well as the increased diversity of economic and social life encouraged by the tax concessions.
 Estelle James, for example, has identified the deduction as based on an “agreement to disagree”, avoiding difficult collective decisions on the good.
 Galle has argued, however, that these arguments fail to recognise the pluralism inherent in federalism,
 and the alternative mechanism of lobbying.
 
Other socially valuable benefits include reinforcing socially desirable conduct through placing the onus on the citizen;
 promoting individual or private freedom, initiative and responsibility;
 and enshrining the independence of the sector.
 The most elaborate version of this value-based approach is Atkinson’s altruism theory, which justifies the concessions on the basis of an “affirmative preference” for the ‘inherently good’ nature of the collective goods and services that are provided, as well as the ‘metabenefits’ derived from how the product is produced or distributed, such as the fostering of volunteering and pluralism, experimentation, individual initiative, and altruism.
 The focus on altruism is echoed by Coverdale, who draws on Catholic social thought in justifying the income tax exemption on the basis that NFPs provide a space for expressing the “human inclination to gratuitous concern”.
 Coverdale links this back to taxation theory by arguing that, as a result, nor-for-profits do not generate ‘profits’ in the sense of an increase in private wellbeing, which is the basis of income tax.
 Colombo and Hall have objected that this theory clearly fails to explain why tax incentives are necessary to encourage such altruism.

These value-based approaches depend upon a particular vision of the NFP sector. The valorisation of charitable organisations implicit in these theories has sometimes been contested. Galle has argued that, by turning away from government to private associations, “we walk away from one another, [and with] each small unit pursuing its own individualistic notion of the good, our capacity to pursue larger goals fairly as a whole society diminishes”.
 
Pozen has challenged whether, in truth, the charitable deduction does foster a better civil society, suggesting that the deduction may be fostering the ‘wrong’ kind of charitable organisation—those that focus on virtual advocacy and polarise the community, rather than local membership-based organisations bridging the community. Further, the deduction may by its regressive nature undermine social solidarity; by cheapening the act of giving, it may undermine personal responsibility; and by decreasing volunteerism it may undermine civic virtue. He also questions whether, even if the deduction did achieve these benefits, it should trump utilitarian concerns with efficiency or concerns related to distributive justice.
 McCormack has suggested that, in order to account for the harms caused by charities, the charitable deduction should be reformed to exclude organisations advocating a particular conception of the ‘good’ and organisations that impinge on the equality of individuals.

Another approach has focused on the redistributive effects of the deduction. Griffith has offered a utility model of the charitable deduction to demonstrate how it might satisfy Rawls’ ‘maximin’ principle, which ranks social states in terms of the welfare of the least well-off individual.
 Professor Atkinson has made a similar move.
 Levmore has argued that the greater control exercised by taxpayers promotes toleration of redistribution.

‘Mixed systems’
Implicit in at least some of these approaches, especially those based on the under-supply of public goods, is a vision of the NFP sector as a system that corrects or supplements both government and for-profit methods of providing goods and services. This in part derives from the development of economic theory of not-for-profits, which through the combined efforts of Hansmann, Weisbrod and Salamon postulated that NFPs existed to ‘correct’ or ‘supplement’ particular deficiencies of the private and government sector (commonly known as the ‘three failures’ theory).

Hansmann drew on this work to develop a capital formation theory, suggesting that tax concessions compensate for NFPs’ inadequate access to equity capital.
 This theory, however, has not found favour, with critics arguing that it applies only to economically efficient nonprofits; it does not identify which nonprofits suffer from such a disadvantage; it is not supported by evidence; it does not consider concepts of philanthropy and charity; and it is not historically consistent.
 In another economic version of the ‘mixed systems’ thesis, Nina Crimm has argued that the concessions compensate for the risk borne by NFPs in undertaking activities that would not otherwise be undertaken by a rational actor in the market.
 

Other theories focus on the deficiencies of the government sector. Galle has proposed a theory in which tax concessions compensate for political deficiencies in federalism,
 where charities might provide an alternative in circumstances when it is either too difficult or too easy to relocate to another jurisdiction.
 Levermore has argued that the charitable contribution deduction works as a supplementary (and indeed superior) ‘voting’ system signalling the under-supply of public goods, which complements the majoritarian rule of democracy.
 While theorists recognise that the counter-majoritarian principles may appear to violate fundamental tenets of democracy, they consider that there are suitable limitations on this supplementary mechanism.
 

Integrated theories

Later authors have sought to integrate some of these theories. Benshalom has argued for a ‘dual-subsidy’ theory, which primarily justifies the charitable contribution deduction in terms of the participatory benefits the deduction provides which corrects for imperfections in majoritarian decision-making,
 but confines the scope of the concessions by looking to the primary benefits (or public and quasi-public goods) that are provided. This would lead to a redesign of the deduction into a progressive refundable credit, numerical and proportional caps on the amounts of contributions, and a definition of charitable objectives that aligns with the rationale of provision of public goods and quasi-public goods.
 
Gergen proposed analysing the charitable contribution deduction using both subsidy and equity criteria. In his view, the deduction could be justified on the basis of equity because donors do not receive the pleasure from giving that they do from personal consumption. Applying the equity criteria, he concluded that it justified deductions for contributions to churches and social welfare agencies, but neither subsidy nor equity justified gifts to public television.
 Pozen has argued for an “integrated, nonideal” theory which suggests that all of the justifications have some merit and can be drawn on collectively to evaluate the tax, although none of the theories are adequate on their own.

Still No Accepted Rationale

In sum, then, the literature has three primary strands: literature that grounds the justification in public policy; literature that grounds the justification through taxation theory; and a more recent strand that proposes new theories or syntheses of previous theories.
 Despite this “sprawling”
 debate, it appears there is still “no generally accepted rationale” for these exemptions.
 

Atkinson has suggested that an essential dilemma in the debate is that we want the theory to explain our deeply held intuitions as to the moral virtue of ‘charity’ and ‘philanthropy’, but that we also want an “invariant legal standard” of charity.
 This results in an irreconcilable tension: if “we want a theory of that takes account of the ‘charity’ of charities, and if charity, like the love that we assume to be at its core, is a matter primarily of the heart, then, in seeking a legal definition in objective terms, we are bound to be disappointed.”

Taxation as a System of Financial Support
There is a second limb of the challenge posed by the case against tax concessions: the question of why the taxation system is the appropriate mechanism for such support. Base-defining approaches do not need to confront this second limb, as they see the concessions as arising out of the appropriate tax base in the first place. However, public policy approaches face the additional challenge of justifying the use of the taxation system.
Defenders of the tax concessions typically point to three advantages of the tax system for charities: the greater certainty of the tax exemptions which enhances the stability of the sector;
 the lower compliance and administrative burden involved in using the taxation system;
 and the greater insulation from the political process which preserves the independence of the sector.
 It is also sometimes suggested that taxation incentives are psychologically more attractive to engage the private sector. Finally, there is the lurking menace of unpredictable disruption to the sector.

These claims, however, have been contested. In relation to the superior certainty of the tax exemptions, some critics have claimed that this occurs merely because concessions are not subject to regular oversight unlike other government expenditure, and thus re-frame the contest into one that violates norms of accountability. Alternatively, proposals have been made that would ensure a reasonable degree of stability (such as long-term appropriations for federal matching grant schemes).

In relation to administrative simplicity, critics have pointed out this concern reflects the bureaucratic design of existing direct expenditure programs and is not inherent in the form of a direct expenditure program itself.
 Others have pointed to the dispersal of administrative costs to tax planners and the like. 

Finally, the advantage of independence depends upon one’s view of the appropriate regulatory role of the government in relation to the sector. Many of those arguing against the concessions have a more sceptical view of the value of independence, which they re-frame as an unjustified insulation from the democratic process. Others point out that independence, and the values of pluralism and decentralism, can be incorporated into the design of direct tax expenditures. McDaniel and Wolkoff, for example, have proposed matching grant systems that replicate this effect of decentralisation and pluralism.
 

The supporters of the concessions have also contested some of the criticisms in relation to the norms of public expenditure. For example, the argument that the government’s ‘expenditure’ is uncapped and outside the government’s control is rebutted by the fact that, in general, levels of giving are largely stable. Zelinsky has argued strongly that congressional tax and finance committees provide greater oversight than direct expenditure committees.

Regressive nature

Perhaps the centrepiece of the argument against the charitable contribution deduction is the inequity that results from its regressive nature. A progressive income tax system results in all deductions ‘benefiting’ higher income taxpayers more, and the charitable contribution deduction has a similar effect of reducing the ‘price of giving’ more for higher income earners. This is said to be inequitable and to conflict with the basic premise of a progressive income tax. It is also said to be inequitable because the evidence is that higher income taxpayers favour different types of charities, typically higher education and arts and culture, than lower income taxpayers which tend to favour religion.

Most of the proposals that seek to redesign the charitable deduction, discussed further below, attempt to minimise this regressive effect. Few defenders have addressed more specifically the underlying claim in relation to the regressive nature of the tax. It has been argued that the factual basis for this is unfounded, as econometric research suggests that price elasticity does not increase with income.
 
Some have observed that this is the effect of all tax deductions and not peculiar to the charitable contribution, or that it is illogical to measure tax measures against some supposed ideal of a ‘progressive’ system which has legislative support while arguing against exemptions which also have longstanding legislative support.
 Finally, there have also been a few passing suggestions that the preferences of higher income donors for different types of institutions could be justified as morally worthier than donations to religion,
 although this argument is clearly questionable.
 Wolkoff has also argued that, if differentiation between charities can be justified, it should occur democratically or openly.

Efficiency of the charitable contribution

Finally, early accusations that the charitable contribution deduction was inefficient as it did not induce more giving than it ‘lost’ in revenue
 stimulated the growth of a voluminous econometric literature on the relationship between tax incentives and charitable giving, led prominently by Feldstein and Clotfelter. The research focuses on whether tax incentives are economically efficient ways of driving charitable giving,
 based on their ‘price elasticity’. Price elasticity measures the increase in aggregate giving in response to a decrease in after-tax cost, and a price elasticity figure greater than 1 indicates that is a ‘treasury efficient’ measure. 

Such literature has demonstrated strong independent links between levels of giving and changes in the “price of giving”, being the net, out of pocket cost of giving a dollar to charity.
 A major review by Clotfelter in 1985 found a notable consistency in the findings, with the consensus being that the price elasticity for the population of taxpayers was probably greater than 1, with a range of -0.9 to -1.4, and taxes also influence giving through changing the income. As well, it was observed that the price elasticity appeared to rise with income; there are substantial lags in giving behaviour; and there is little effect of ‘crowding out’ individual contributions through government contributions.
 While there were tax effects on corporate giving, this appeared to be less than for individual contributions, and there was also evidence that corporations time-shift their donations.

The literature has examined both the ‘price effects’ (including tax rates), which influence the cost of giving, and the ‘income effects’, such as inflation or economic growth, that affect the income available for charitable giving.
 Newer methodologies used in more recent studies have reported much lower price elasticities.
 Nevertheless, a recent meta-analysis of the 40 years of research in this field concluded that tax deductions were treasury efficient, and (surprisingly) that the price elasticity was not significantly higher for high-income earners.

The literature has also used these findings to make economic projections of changes in taxation laws,
 although such projections have not always been accurate.
 

Corporate charitable deductions

While there is a lively field of research into corporate philanthropy generally,
 and empirical studies of corporate contributions,
 this research has only touched on the tax treatment of corporate giving to a limited extent. The themes of this broader debate—the nature of the corporation, the motivations for corporate giving, and the legitimacy of such corporate giving—are, however, broadly relevant to the debate about the taxation of corporate giving.

Several scholars have argued that the nature of corporate giving is quite distinct from that of individual giving, and this has consequences for its tax treatment. For example, Knauer has argued that enlightened self-interest drives corporate giving, and it is therefore more accurately characterised as a corporate purchase of goodwill. In her view, this suggests that the corporate charitable deduction should be repealed in order to remove the “charitable halo” around corporate giving.
 Sugin has similarly questioned the rationale for the corporate charitable deduction, arguing that the emerging theory of the corporation as a nexus of contracts encourages a taxation approach which assigns the giving as being made on behalf of shareholders and employers.
 Hill has examined the potential for the charitable deduction to be used as a form of campaign finance.
 Economists have also studied the effect of corporate tax rates (rather than the deduction itself) on corporate giving.

Proposals for reform
It was soon realised that repealing the concessions would not be politically viable and would be potentially financially disastrous. A consensus quickly arose, therefore, that continued government support was necessary but that it need not be in the form of the existing tax incentives. In particular, most of the proposals for reform sought to address the regressive nature of the contribution deduction.
Two strands of reform proposals can be identified. First, the regressiveness of the deduction could be addressed by redesigning a taxation incentive. Second, and more radically, the deduction could be replaced by a direct expenditure program.

Tax-specific Reforms

Tax Credit

One method of reducing the regressiveness of the deduction was to transform it into a tax credit. As noted above, a tax credit was adopted in New Zealand and Canada, and is discussed further in those sections. A tax credit operates differently from a deduction in that a deduction lowers the amount of income subject to tax, while a tax credit or rebate operates to reduce a tax liability that has already been assessed. The net effect is that tax credits operate equally across income tax brackets. However, there may remain an inequity in that some people may not pay tax at all and receive no tax benefit. This can be rectified by making the credit a refundable tax credit, which would mean that the non-taxpayer would receive money instead of a reduction in tax. The major concern raised by tax credits is that it would have an unpredictable effect on the distribution of contributions to charities, because of the differing pattern of distribution between higher income and lower income taxpayers.
This proposal does not seem to have been taken very seriously in the US, although a tax rebate was recently suggested by a presidential commission in 2010.
 Some theoretical models suggested that tax credits would result in less or inefficient giving.
 As well, such a reform was predicted to reduce support for educational and cultural charities, which are disproportionately favoured by the well-off.
 One suggestion to overcome this in North America has been the idea of an optional tax credit,
 although this is not likely to be favoured by governments as it would increase the complexity of taxation. Levmore suggested a partial tax credit below a certain percentage of income, with a deduction above that amount to reward those who give a greater amount.
 
Differential Concessions

Some have suggested differentiating between types of tax-exempt organisations.
 Brody has suggested repealing the deduction in respect of certain industries which have become commercial in nature (such as hospitals), noting that this has occurred in the past.
 Hochman and Rodgers suggested differentiating concessions based on the social value of the good.
 Duff has criticised this on the basis that it would be difficult to create such a hierarchy, and more fundamentally that it would run contrary to the rationale of pluralism which he favours.
 
Direct Expenditure Programs

Increasing Government Expenditure

A simple option would be for the government to increase its direct expenditure on the sector, although this could threaten the independence of charities and may ‘crowd out’ private contributions (a subject that has been extensively considered in economic studies).

Matching Grant Schemes
The earliest proposals involved the idea of a federal matching grant scheme, supported by Stone, Surrey and McDaniel.
 McDaniel’s original proposal was that the federal government would match private donations and the proportion of matching funds would increase along with the percentage of income donated, and that to ensure stability this would be funded by a permanent or long-term appropriation.
 This scheme was said to preserve the advantages of decentralisation of decision-making power and stability. Wolkoff would additionally have factored in the average tax rate, and enabled the government to set annually a total amount of expenditure.
 Goode and Wildavsky favoured a direct expenditure substitute determined by a new congressional committee.
 However, in the US, scholars noted potential constitutional objections in relation to grants to religion.

Demand-side subsidies

Evelyn Brody has suggested that perhaps greater focus could be put on ‘demand-side’ subsidies that focus on the type of activity worth subsidising, rather than the form of the institution.

Specific Proposals to Reform the Charitable Contribution Deduction
A range of other proposals have been made in relation to specific design features of the US charitable contribution deduction in relation to: floors and caps on donations; standard deductions; gifts in kind; and a miscellany of other proposals.
Floors and caps 

Some have suggested that the deduction should only be available above a certain ‘floor’ or low percentage of income.
 This would be more administratively convenient, limit the extent of the deduction, only ‘reward’ giving beyond a bare minimum, and increase the incentive to give more. Bittker and Goode have suggested a fixed percentage of income should be reached before a deduction is granted.
 

Unlike the Australian deduction, the US and Canadian incentives for charitable contributions have always had a maximum donation limit or ‘cap’ based on the percentage of income of the taxpayer. This has steadily increased in both jurisdictions. New Zealand, which originally had a cap based on an absolute amount and later on a percentage of income, has also recently removed the cap entirely. Interestingly, the US system has unlimited deductions in respect of gift and estate tax, but these do not appear to have attracted as much attention.
 This feature of the systems has attracted some discussion.

Some have criticised the caps as merely being a compromise between “those who believe in a deduction and those who would repeal it”,
 and would repeal the caps altogether. It has also been observed that individual and corporate donations have hardly ever approached the existing ceilings, so the caps have no practical effect.

Others have supported the caps on various bases. One basis is that such caps protect the progressive nature of the tax system, as presumably they have greatest practical effect on the wealthy.
 However, Fleischer has pointed out that the structure of the deduction often does not “impact progressivity at all”, and is a poor remedy for that problem.
 
Wiedenbeck justified the ceiling on charitable contributions on the basis that it ensures every taxpayer bears part of the burden of the government, and appropriately limits consumer sovereignty over social service expenditures.
 Buckles has similarly justified it on the basis that there needs to be a limit on the donor’s power to direct funding.
 Steurle and Sullivan suggested it was a crude version of an alternative minimum tax, which forces individuals to pay a minimum amount of tax regardless of available deductions.
 
A more complex argument has been suggested by Fleischer. The first part of her argument, based on economic theory, is that the “classic” majority of voters make an implicit bargain (the ‘dual majority bargain’) with a coalition of individuals supporting under-funded public goods that each will fund each other’s projects to the same extent.
 The second part, based on political philosophy, is that such a cap “reinforces the scheme of fair cooperation” that enables governance in the first place.
 

Standard deductions

Both the US and Canada allow a ‘standard deduction’ of varying amounts which taxpayers can claim without proof, although they may elect to ‘itemise’ their deductions if they exceed the value of the standard deduction. These include charitable deductions. A similar form of deduction has been proposed in Australia by the Henry Review,
 so the following is potentially of interest.

In relation to philanthropy, the controversy over standard deductions is whether they decrease the incentive to give, as there is no taxation incentive for giving if it is below the value of the standard deduction. Some have suggested that the supposed disincentive is exaggerated,
 and that it only affects tax-driven donations.
 In the US, an ‘above-the-line’ deduction was introduced in 1981 which enabled people to deduct a percentage of their charitable deductions even if they also claimed the standard deduction. This was phased in over five years and increased from 25% to 100% of deductions, and an original $100 cap to an unlimited deduction.
 
Other proposals 

A number of other specific proposals have been made over the years. Alice Thomas has suggested that there should also be a tax deduction for donated time and service, subject to a cap, in order to increase the values of compassion, civility and interconnectedness in social life.
 Blumkin and Sadka have suggested a need to distinguish between ‘status-signaling’ contributions and truly altruistic charitable contributions, based on economic theory.
 
Tax Exemptions for Religion

The issue of tax exemptions for religious institutions has remained a vital source of debate, although they primarily concern issues outside the scope of this literature review. One of the strands in this debate concerns the public benefit of religion which justifies the tax exemption. Paulsen, for example, rejected the following possible ‘public benefits’: ‘higher purposes’ than the state itself; moral instruction or character-building; and the superior provision of services by the Church. He argued the best justification was that religion was the wellspring of charity and education.
 Samansky discussed the role of ‘private benefit’ in disqualifying certain religious practices from deductibility.
 Another strand focuses more specifically on the definition of religion itself, which is also discussed in the literature review on defining charity.
 
There has also been some discussion of the justifications for tax exemptions specifically for religious institutions. Brancato suggested four possible rationales: the relief of government burden; the idea that not-for-profits had no net income and capacity to pay taxes; the rationale of general public benefit; and, in relation to property taxes, the idea that religious institutions actually increased the capacity of other property to pay taxes by raising property values.
 Paulsen also cited as possible justifications the separation of religious and secular spheres and the pragmatic reason of the low value of the property.

Another strand concerns the constitutionality of tax exemptions for religion. This is primarily discussed in the literature review on defining charity in relation to political restrictions on the activities of churches, which is the most vibrant field of discussion in recent years. In essence, the question concerns whether such tax exemptions violate the Establishment clause of the US Constitution, which prevents undue entanglement between the State and religion, because tax exemptions constitute a subsidy to religion which is prohibited by the Constitution. The early enunciation of the doctrine in 1940s caused some comment,
 and subsequent state and federal cases on the issue, largely avoiding the issue, provoked critical commentary.
 Bittker, who first developed his base-defining theory in 1969 with respect to churches, rejected tax expenditure analysis as an appropriate premise from which to develop constitutional theory.
 

Business Income

The regulation of business income

In the US, the regulation of the business income of NFPs is governed by three related rules. First, under the ‘commerciality doctrine’ or ‘operational test’, the courts consider whether the commercial activities of NFPs have grown too large and are unrelated to their exempt purposes, such as to jeopardise their tax-exempt status. 

Second, if commercial activity falls below that threshold, it may still be taxed under the unrelated business income tax (UBIT), introduced in 1950 as a result of fears of unfair competition.
 This overturned the previous ‘destination of income’ principle, supported by the courts, which held that the destination, rather than the source, of the income determined the charitable status of an organisation for the purposes of tax exemptions.
 The UBIT imposes income tax (at corporate or trust rates, depending on the type of NFP) on trade or businesses regularly carried on by a tax-exempt organisation, which is unrelated to the organisation’s exempt purpose.
 The amount of revenue raised under the UBIT is very small.

Third, issues arise as to how commercial activities in complex corporate structures should be imputed to each other (for example, in joint ventures or subsidiaries). The IRS has taken the position that separate corporate entities will not have their activities imputed to corporate parents or siblings, but that in joint ventures or partnerships the business income will be imputed.
 This differential taxation of subsidiaries and partnerships has also been criticised by Colombo.

Commerciality doctrine
In relation to the ‘commerciality’ doctrine, the principal concern appears to be the subjective and inconsistent nature of court decisions,
 and the fact the doctrine itself does not reflect the underlying law.
 Hopkins has even suggested that increasing pressure on this front places in jeopardy the future of ‘commercial’ non-profits (those largely financed by the sales of goods and services).

At least two reform proposals have been suggested in this arena. Peña and Reid have suggested replacing the subjective nature of the commerciality doctrine with a more systematic two-step analysis: first, categorising the activity as either related or unrelated, and second, weighing the related activities against unrelated activities to determine the primary purpose of the organisation, with the net effect being to test the destination of the charity’s income.
 Myers has suggested that Congress should codify the doctrine in a way that reflects the ‘destination of income’ principle, as well as encourage joint ventures between non-profits and for-profits.
 

The UBIT

The greater focus of the US literature is on the UBIT, principally on two questions: whether the UBIT is justified, and on the appropriate design of the UBIT. Other literature has examined specific questions about the application of the UBIT, in relation for example to the royalty exception to the UBIT,
 notional principal contracts as investment vehicles,
 corporate sponsorship,
 and clubs.

Early debate focused on economic analysis of the alleged competitive advantage of tax exemptions. Economists overwhelming rejected the arguments offered by Congress that NFPs would gain an advantage as they could offer their products at a lower price or that NFPs could expand faster because of their greater after-tax income,
 although the analyses leading to this result have become increasingly complex over time.
 
Two extended economic analyses into other potential competitive advantages of tax exemptions by Rose-Ackerman
 and, more recently, by Knoll
 concluded that the UBIT created more distortions than it eliminated and that the fears of competition were largely unfounded. Steinberg argued that, since present economic models could not adequately control for many different environmental factors, it was unwise to remove tax exemptions.
 Hines Jr has examined the empirical evidence and concluded that non-profits are generally reluctant to undertake unrelated businesses unless pressed by financial need. He therefore suggested that the UBIT is not necessary and inefficient, and imposes a substantial regulatory burden that further creates disincentives against conducting businesses.

In any event, as scholars also observed, the rationale of unfair competition is not reflected in the legislative tests and standards involved in the application of the UBIT,
 with the legislative standard focusing on the ‘related’ nature of the activity rather than on unfair competition.
 

Debate then turned to other rationales of the UBIT. In a leading article, Hansmann argued that its rationale rather was to prevent certain instances of economic efficiency—identifying, for example, poor diversification of investments; managerial inefficiency; and encouragement of saving rather than spending on exempt purposes.
 He also argued that the UBIT served the purpose of protecting the tax base by, for example, discouraging the purchases of for-profit businesses, especially using debt finance.
 Sansing, however, has concluded that the UBIT only works to deter economic inefficiency where the costs of running an unrelated business are separable from the costs of exempt activities, as these costs would be deductible.
 
Colombo has identified other possible policy rationales: limiting the diversion of attention from charitable activities; promoting economic efficiency; guarding against over-subsidising charitable activities by letting charities self-subsidize through the acquisition of commercial businesses; and limiting the business risk exposure of charitable assets held by the same entity as that running the business (although he rejects this as an appropriate rationale).
 
Others have theorised the existence of the UBIT using other perspectives. Brody has drawn on her ‘sovereignty’ theory (described above) to explain the UBIT as the jealous reaction of one sovereign to the strengthening of another.
 Stone has argued that the real function of the UBIT is as a “political expedient for avoiding an instrumental policy analysis of the charitable exemption”, seeing it as a response to the cognitive dissonance of the commercial activities of charities that preserves the symbolic meaning of their tax exemptions.
 Dale has argued that the UBIT debate is too narrow, in that it excludes the other categories of tax-exempt persons from consideration, which are potentially of much greater financial significance as competitors.

There has also been criticism of the inconsistent application of the UBIT, and the uncertainty created by this and the inherent difficulties in the exercise of line-drawing.
 

Reform proposals

A number of articles have considered possible reform of the UBIT. In two significant articles, Colombo analysed the regulation of commercial activity and proposed two lines of possible reform. The first would enable NFPs to capture premium financial returns on commercial activity, as a form of indirect subsidy, and would involve clarifying the current doctrine, enacting new rules to control the size and use of the indirect subsidy, or radically restricting the test for tax exemption, such as by adopting the donative theory. Alternatively, he proposed expanding the UBIT to cover all commercial activity and repealing the commerciality doctrine and the complex corporate structure rules.
 He examined different categories of commercial activity and concluded that, for the regulation to be coherent, commercial activity should only threaten tax-exempt status where reinvestment in the commercial activity itself became the primary purpose. He recommended extending the UBIT to all commercial activity.

Others emphasised the need to consider the financial pressures on NFPs in taxing unrelated businesses. Sharpe proposed that feeder or unrelated businesses should be granted an elective tax credit for distributions made or deemed made in the taxable year to its exempt owner, at a rate that equals the sum of the distribution and an adequate return on investment for a for-profit investor. The purpose would be to leave the feeder or unrelated business in roughly the same position as a for-profit competitor.
 Another commentator proposed that income should be exempt from taxation to the extent that it offset operating losses, reflecting the true ‘need’ of the organisation.
 Abrams suggested that, in light of devolution of welfare responsibilities to charities and the gap between expectations and the resources of charities, charities serving the poor should be exempt from the UBIT, which should apply only to other non-profits.
 

In a more limited reform, Monahan suggested that the test for whether the business was ‘regularly carried on’ should be replaced by a two-part test, which would exclude from the UBIT cases where the purchaser of goods and services derived only an insignificant commercial benefit, or where the activity was intended and operated as a fundraiser with full disclosure of profits and approval of the members of the NFP.

Foreign charities

In the US, the income tax deduction for charitable contributions for both individuals and corporations are restricted to organisations established in the US (unless a taxation treaty applies). However, US organisations may use those funds overseas and those gifts are deductible as long as the donor does not retain such control over the destination of the funds that they amount to an ‘earmark’ or make the organisation merely a ‘conduit’. No geographical restriction applies, however, in respect of the gift or estate tax deductions.

The geographical restriction on the charitable deduction has been examined relatively infrequently. When it has, there has been universal criticism of the unnecessary complexity of the system. More substantively, there has been some debate over the rationale for the restriction, and possible reforms. 
Commentators have identified several possible rationales for the policy. Pozen views the major rationale as the inability of the IRS to provide oversight,
 and that a subsidiary concern is for the government to be indirectly sponsoring organisations which have policies with which they disagree.
 Chang et al record that the original congressional intent was to restrict the exemptions to charities that relieve the government’s burden, which overseas charities do not do.
 However, both Chang et al and Dale consider that the policy is ultimately unjustified,
 and Chang et al also argue that the policy is at best inconsistent.
 Critics point to the distinction between direct contributions, which are not permitted, and indirect contributions as logically insupportable,
 especially in the context of a globalising world.
 
Pozen and Dale have recommended the repeal of the policy, Pozen on the grounds of greater consistency with tax theory and as a politically symbolic commitment to foreign charity,
 and Dale on the grounds that the current policy is impossible to justify.
 Pozen recommends a number of alternative mechanisms to allay possible concerns over the question of oversight.
 Chang et al propose that, instead of the geographical restriction, the restriction only require foreign charities to satisfy the US requirements for tax exemption, and suggest that an independent non-profit organisation could facilitate such a determination to reduce the burden on foreign charities.

Social Enterprises
Most recently, an academic and policy debate has begun about the taxation of ‘social enterprises’, which blur the line between non-profits and for-profits by allowing for some profit although directed at a charitable or altruistic purpose. As an example of this increased hybridisation, Vermont first established legislation facilitating the establishment of low-profit limited liability companies (L3Cs) in 2008, which generated much enthusiasm about hybrid models,
 although tax benefits are not conferred upon L3Cs themselves.
 However, Bishop has recently questioned the utility of L3Cs as anything more than a form of corporate branding, noting that similar purposes could be achieved under existing state laws, and that such statutory forms cannot guarantee the approval by federal tax authorities of the imputed tax advantages of such a form.

This increased hybridisation has caused some rethinking of the taxation of for-profits engaged in charitable activities. Most prominently, Malani and Posner argued that none of the theories explaining the tax concessions answered the question of why the tax concessions are conditioned on a particular corporate form, and argued for a decoupling of tax exemption from the form of a non-profit to improve the efficiency of nonprofits and encourage the production of community-benefit goods and services.
 This would extend to tax concessions for-profit firms to the extent of their charitable activity, such as Starbucks’ fair trade campaign (‘mixed charities’).
 However, the authors also propose a more modest reform of allowing non-profits to provide incentives to its managers by linking pay with profits, revenues or costs of the organisation.
 
This provoked a riposte from Hines Jr et al. These authors contested the assumption that for-profits would provide greater efficiency or ensure better investments, observed that the charitable activities of for-profits already receive favourable tax treatment, and suggested that the costs of such a scheme would include opportunities for tax arbitrage, administrative complexity in policing the line, foregone tax revenues and spillover effects on charitable activities of nonprofits.

Australia
In Australia, the policy debate about tax concessions has been conducted mostly (albeit briefly) in major taxation and other reform reports, most recently in the Henry Review. This has largely drawn upon the US literature on the field, partly because the academic literature in Australia has been sparse. Excluding short practical articles or articles noting and commenting upon reform reports, cases or legislative and policy changes, there are few substantive commentaries on the taxation of the sector. In most cases, the literature is general rather than theoretical. 
In this section, each of the major reports dealing with tax concessions is discussed in chronological order, and then an overview of the academic literature is provided. 
Policy reports
Early taxation reports

Several issues have been considered briefly in the context of major reports on taxation. Interestingly, a Royal Commission in 1922 (the Kerr Royal Commission) recommended the repeal of the charitable contribution deduction, on the basis that the provision provided a government subsidy which was regressive in nature, and because it doubted its efficiency.
 However, the deduction was not repealed. It rejected a submission to extend the income tax exemption of co-operatives in relation to undistributed profits, although it recognised that the co-operative would be entitled to refunds for rebates to members.
 It also recommended against extending the income tax exemption to cricket associations, on the basis that sporting bodies were not considered by Parliament to be of “sufficient national importance” to warrant exemption.
 
In 1934, a Royal Commission on Taxation (the Ferguson Royal Commission) considered a variety of issues when considering the uniformity of taxation in Australia. While it did not consider whether the charitable contribution deduction should be retained, it focused on specific aspects of the deduction. It recommended that donations made, and gifts in kind purchased, in the year of income should be allowed up to the amount of net income, rather than requiring the donation to be made out of the assessable income,
 and that deductions should be allowed for research.
 These principles were accepted. It also supported the limitation on the deduction to institutions carrying on functions within the taxing authority as “not unreasonable”.
 More generally, the Committee recommended that all deductions should be allowed irrespective of the income of the taxpayer; should be subject to a maximum limit; and should be allowed only to resident individual taxpayers.
 

The Committee also observed that the provisions on co-operatives diverged widely,
 and recommended that co-operative companies be taxed in the same way as other companies, except that rebates paid to members in respect of goods purchased or sold by them should be allowed as a deduction to the company.
 It also recommended that dividends, interests and loan repayments should not be allowed as a deduction, and suggested a minor extension of the definition of co-operative to include services.
 
The Royal Commission later considered the question of the uniformity of exemptions from death taxes, then levied variously by the states and by the Commonwealth. It supported the general principle of such exemptions but suggested that substantial uniformity could and should be achieved in respect of those exemptions.
 In relation to the exemptions from property taxes, it recommended allowing partial exemptions to the extent the land was used for its charitable purpose, and suggested Victorian legislation as a model for any restrictions on exemptions where the land was not used by the tax-exempt organisation if such provisions were thought desirable.

In 1951, the Commonwealth Committee on Taxation (Spooner Committee) considered again the justifiability of the charitable contribution deduction. Foreshadowing the US debate, it concluded that the deduction could not be justified on taxation principles and was “nothing more than a means of indirectly granting assistance to the institutions and funds by employing the income tax concession as a means of encouraging generosity.”
 The Committee rejected the principle of such deductions, and considered that “if assistance [was] warranted”, it should be granted directly rather than indirectly.
 If it was to be retained, its scope should only be extended where an exclusion would be an anomaly, such as for NFP hospitals.
 However, the deduction was retained, and extended to NFP hospitals.

In 1952, the Spooner Committee considered the income tax exemptions of NFPs. It recommended an extension to sporting organisations, although it excluded sports involving animals on the basis of a similar provision in the then Entertainments Tax Act.
 It also recommended an exemption for incomes of less than £104 for non-profits, on the basis of administrative convenience,
 and thought that the income tax exemption should not be restricted to institutions established in Australia, provided it carried on activities within the scope of the exemption.

In 1961, the Commonwealth Committee on Taxation (Ligertwood Committee) examined some minor issues relating to NFPs. While the terms of reference excluded discussion of the justifiability of existing deductions,
 the Committee considered three issues in relation to the charitable contribution deduction. It rejected a proposal that the deduction apply only to broadly framed categories rather than specified organisations, because it thought ‘charity’ was “incapable of exact definition and any attempt to broaden the ambit of permissible deductions will only increase anomalies and inconsistencies”.
 
It did not consider extending the deduction to other organisations, considering this a matter of government policy.
 It also deferred to the government the issue of extending the deduction for school building funds, although it indicated it was “sympathetic” to broadening that concession.
 The Committee also recommended assessing credit unions as co-operative companies,
 and recommended doubling the tax-exempt threshold for non-profit companies to £208 in line with its similar recommendation in respect of individuals.

The justifiability of the exemptions and the issue of taxation of business income were dealt with by the 1975 Taxation Review Committee (Asprey Committee). The Committee recommended the continuation of income tax exemptions for not-for-profits and rejected the argument that the worth of the exemption bore no correlation to the worth of the charity, noting that charities typically had little income other than investment income, which stimulated giving.
 However, it recommended the exemption be restricted only to directly related business income because of concerns over competitive neutrality, perhaps with a proviso enabling exemption for work that was carried out by the beneficiaries of the organisation.
 In doing so, it rejected other options such as taxing all income, taxing competing enterprises, or taxing business income that was not applied to the principal charitable purposes.
 Investment income would be exempt, except for interest or rents arising from investment in a trading entity of which the organisation held a specified percentage.
 It also saw some force in the argument that it was too restrictive to exempt only sporting associations involving humans, but thought this was ultimately a matter of government policy.
 
While the Asprey Committee noted the equity issues in relation to the charitable contribution deduction (as discussed in the US literature), it did not consider this a strong objection as the donor did not obtain personal material benefit.
 As well, although it observed that a direct subsidy would be more flexible, in its view “any change [wa]s likely to involve a smaller subsidy and reduce incentive to give gifts”.
 The Committee therefore recommended retaining the deduction until “empirical evidence [wa]s forthcoming” about the merits of a change.
 Finally, it considered any extension and concession in relation to co-operatives was ultimately a matter of government policy.

Industry Commission (1995)

The first major report to consider taxation policy within the broader context of not-for-profits generally, rather than taxation policy generally, was the Industry Commission’s landmark report on charitable organisations in 1995.
 The report drew largely upon the US literature in its detailed analysis of taxation concessions, referring to tax expenditure analysis, the treasury efficiency of the charitable contribution deduction, and describing the relative advantages and disadvantages of taxation as a system of financial support.
 
In relation to the income tax exemption, the Commission considered the rationales that it was difficult to measure the net income and that the revenue foregone was probably small if the charities were treated as representatives of the beneficiaries, and concluded that there was no net benefit in taxing income.
 

In relation to the charitable contribution deduction, the Commission quickly concluded that this measure was justified, identifying three rationales: encouraging community support; the treasury efficiency of the measure; and administrative convenience.
 However, it identified six concerns, including that of the regressive nature of the measure (discussed above). It explored the option of a revenue-neutral rebate but concluded there was insufficient empirical evidence of its effect, particularly on the distributional effect on organisations, and therefore made no recommendation in this respect. 
 
It also considered the inconsistent treatment of organisations, between those who could gain ‘public benevolent institution’ (PBI) status and those which could not. In its view, the restrictiveness of the definition of PBI created biases towards direct relief and multi-service organisations, and increased the complexity of the concessions. While in its draft report the Commission suggested extending the concession to all charitable organisations, its ultimate recommendation was to extend the concession to all charitable organisations whose purpose was to advance social welfare, on the basis that this would retain links to the common law of charity while not extending PBI status, which was important for other tax concessions. It suggested that this would have the benefit of equalising treatment and increase the capacity of individuals and philanthropic organisations to donate to organisations of their choice, although it would have relatively minor impact on the revenue forgone.

The Commission also recommended removing the $2 threshold for the deduction and leaving it to individual organisations to determine which donations it would issue receipts for, and rejected the idea of caps on donations, on the basis that lower or upper limits were not consistent with the rationale of encouraging support. It also pointed to the fact that giving was relatively stable so it was unlikely there would be an unexpected increase in giving to justify such a cap.

The Commission rejected a proposal for deductions to be available for donated time as well as money, on two bases: that it would be difficult to value the time given monetarily, and that as no tax was paid on services donated, a deduction for volunteered time would favour donations of time over money. It considered the US model of allowing a deduction for unreimbursed volunteer expenses but considered that the administrative costs outweighed the advantages of that proposal.
 It also rejected a proposal to treat membership fees as a form of donation, on the basis that these were not usually a significant source of revenue and their level was set by the organisation itself.

The Commission expressed greater concern about the potential distortions caused by, and competitive advantages of, input tax concessions, citing two State reports critical of such concessions.
 In its draft report, it had recommended replacing these concessions with a revenue-neutral direct funding mechanism, with the details to be considered by the Council of Australian Governments (COAG). However, in light of criticism by the sector, concerns about transactions costs, the complications of the federal system, the potential undermining of the independence of such organisations, and the relative absence of information about the value and distribution of such concessions, the Commission in its final report felt unable to recommend any such reform, and suggested instead only a partial solution in which States could individually examine such concessions.

In relation to the fringe benefits tax exemption, the Commission considered that these exemptions had the potential to discredit the sector, gave organisations a competitive advantage, and could become very expensive for the government.
 It preferred direct funding as a mechanism to assist the sector to recruit staff, and its main consideration was how to minimise the costs of dislocation incurred by a removal of the exemption. Its preferred option was to announce that the policy would be implemented in two years’ time, rather than capping the benefit (which would still be expensive and not address all its concerns) or providing adjustment assistance (which would be impossible because of the lack of data on the value of the concessions).
 However, if the fringe benefits tax rebate for other income tax exempt organisations was to stay, it should also apply to PBIs.

The Commission recommended simplifying and standardising the process of obtaining exemptions to reduce inconsistencies in determinations both within and across jurisdictions, through a review by COAG, suitably informed by stakeholders.
 
The Commission also considered the issue of competitive neutrality in relation to tax exemptions generally. It concluded that it did not make sense to focus on unrelated business income only in this respect, both because it was difficult to identify the dividing line between unrelated and core activities, and because the competitive advantage may be less relevant in any event as some tax concessions excluded commercial activities.
 In relation to the competitive advantage caused by the income tax exemption, the Commission concluded that the argument did not stand up to scrutiny, because as an ‘after-tax’ profit the exemption should not affect decisions about setting prices or minimising costs, whether the business was unrelated or related.
 It noted that while there were some advantages, such as better cash flow, this was offset by other advantages held by the private sector, such as better access to equity, the capacity to benefit personally from profits, and the use of market-based instruments. In its view, the advantage gained was not “critical”.
 

On the other hand, input tax concessions did provide a competitive advantage, as it lowered costs and enabled a larger before-tax surplus.
 It rejected the option of the US’s UBIT, concluding it was “complex, rarely used and generally ineffective”, and also concentrated activity in related areas.
 It also rejected the suggestion of removing the exemption from activities in which the market was competing, as distinguishing between these markets would be almost impossible.
 It also rejected extending the exemption to for-profit competitors on the basis that this was only possible for core activities and would favour certain industries, which contradicted its conclusion that, in principle, input tax exemptions should be removed.
 However, it considered that this should be part of a comprehensive and long-term reform of input taxes and did not make a specific recommendation in this respect.

The Commission also agreed that the requirement that an estate immediately pay capital gains tax where assets were bequeathed to a tax-exempt body was a disincentive to give to charitable organisations,
 and suggested that bequests to organisations with deductible gift recipient status should be exempt from the tax.
 Finally, it recommended that Treasury review the distortions in the dividend imputation system, which biased the investment decisions of tax-exempt organisations as they could not benefit from tax credits.

Ralph Report (1999)

In 1999, the Review of Business Taxation (the Ralph Report) considered the question of fringe benefits tax (FBT), which had been introduced in 1986. It recommended that the tax be taxed in the hands of employees, rather than employers, and its separate administration and legislation should be abolished,
 along with the tax on entertainment and on-premises car parking.
 The Ralph Report considered an alternative to the government’s proposal to cap the amount of fringe benefits available to an individual to a grossed-up value of $17,000, namely a deduction of $8,000 per year and a proportionate deduction for employees of a rebatable employer.
 However, it was concerned that the upper limits would “effectively become a floor” and encourage employers to use the concession fully, which they had not previously done.
 It suggested instead the replacement of the FBT concession with a direct subsidy, although it did not specify the form of such a subsidy.
 It recommended the concession in relation to FBT entertainment expenses should be abolished because it was too administratively complex and inequitable.
 The Ralph Report also recommended that the concept of mutuality be expressly recognised in taxation law, and appropriate provisions be included to ensure equitable apportionment between exempt ‘mutual gains’ and taxable income.
 This recommendation was not implemented.
Sheppard Inquiry (2001)
While this Inquiry considered the definition of charity, the conclusions of the Industry Commission were challenged before it. For example, Access Economics argued that conditions of ‘oligopoly’ meant that the model applied by the Industry Commission in its analysis of the effect on competition of the income tax exemption did not hold.
 It was also argued that the income tax exemption enabled funds to be retained, enabling greater expansion.
 The Australian Council of Social Service argued, in opposition, that charities did not have ‘income’ in the sense of profits distributed other than to its beneficiaries, and that it was also disadvantaged because of its comparatively weaker access to equity.
 The Sheppard Inquiry concluded that the definition of a charity was not the place to overcome shortcomings or inefficiencies because of other laws and practices, and that the entry by for-profit providers into markets for services should not deny charitable organisations that status.
 
Senate Disclosure Inquiry (2008)
Although the Senate Disclosure Inquiry devoted a chapter to tax concessions for not-for-profits, the substance of its recommendations was limited. In relation to definitions, it noted the calls for a statutory definition and agreed there was an ongoing need for clarification for the sector. In relation to taxation, it agreed that the tax concessions were complex and represented “historical accidents” rather than any rational plan. However, it chose to leave taxation concessions to the Henry Review to consider in more detail.

Productivity Commission (2010)

The Productivity Commission in 2010 examined taxation concessions in fairly similar terms to the Industry Commission, drawing largely on the same literature. The Commission identified the rationale of tax concessions as support or subsidies for activities that generated community benefit;
 and identified familiar advantages (certainty, administrative convenience) and disadvantages (reduced effectiveness, greater complexity, lack of transparency and control) of using tax concessions.
 The Commission listed the advantages of decentralised decision-making in respect of deductibility.
 It used tax expenditure analysis to estimate the value of concessions as at least $4 billion in 2008-2009 FBT concessions as at least $1 billion, payroll tax at $766 million, the charitable contribution deduction at over $1 billion, and gaming concessions at $724 million). The estimate did not include income tax exemptions, GST concessions, the FBT meal and entertainment exemption, and a range of other exemptions.

The Commission endorsed the finding of the Industry Commission and Sheppard Inquiry that the tax concessions were complex, confusing and administratively costly.
 It endorsed the recommendation of the Sheppard Inquiry to enact a statutory definition of charity.
 It suggested reducing the number of categories of NFPs but considered this beyond the scope of its study, and proposed that endorsement for tax concessions be administered by a centralised authority, its proposed Registrar of Community and Charitable Purpose Organisations.
 Such endorsements should be maintained through annual community purpose statements, and states and territories should try to use such endorsements where appropriate in their own assessments of eligibility, pending further tax harmonisation.

The Productivity Commission then examined the charitable contribution deduction, and tentatively concluded that, based on the available empirical literature in the US, the presumption must be that the deduction encouraged giving especially by higher income taxpayers, but that further statistical data was required for proper analysis.
 It considered the possibility of moving to a rebate or UK Gift Aid-style system, noting the argument regarding regressiveness, but did not make any recommendations because of a lack of empirical evidence on the effect of such a change and because of the potential effects of changes as a result of the then-pending Henry Review.
 
The Commission recommended widening eligibility for DGR status to all tax endorsed charities, on the basis of simplicity and equity, but to mitigate the risk to the revenue suggested this could be introduced progressively by, for example, including each ‘head’ of charity separately.
 It also suggested that an auspicing DGR could be created, similar to Community Foundations, to provide grants to smaller organisations for whom applying for DGR status would be too costly.

The Commission also considered ways to promote planned giving, suggesting a promotional campaign by government and assistance by the proposed Registrar in establishing payroll giving schemes.
 It also noted, but made no recommendations in respect of, possible barriers to giving through bequests and the introduction of new philanthropic vehicles.

Finally, the Commission gave extended consideration to issues of competitive neutrality. It observed that the potential for competitive distortions was limited to certain parts of the sector, and noted two rationales offered to justify competitive advantages: to offset other competitive disadvantages such as access to equity capital and scale; and to provide for spillover benefits of NFPs.
 It then examined the effect on competitive neutrality of different tax concessions. First, it endorsed the finding of the Industry Commission that the income tax exemption, as an after-tax profit, would not affect competitive neutrality.
 It commented on the relatively generous tax treatment of business income of NFPs but did not explore this further.

Like the Industry Commission, the Productivity Commission accepted the potential for distortions caused by input tax concessions, but acknowledged the concern of NFPs that replacement by direct expenditure could result in bureaucratic control.
 Like the Industry Commission, the Productivity Commission concluded that the FBT concessions distorted resource allocation, was inequitable, imposed significant transaction costs, and could not be justified by the unique nature of NFP hospitals in particular, and should be phased out to allow the sector to transition and minimise hardship.
 It also concluded that gaming concessions generated competitive distortions in favour of NFP clubs, and clubs can raise capital more easily for commercial ventures because of their tax concessions.
 It considered that the tax exemption of non-mutual income was unjustified when clubs were effectively competing with for-profit competitors in gaming and commercial activities, despite the community benefit of clubs, and these concessions should be phased out.
 The Commission also accepted that government procurement guidelines ought to be reviewed so that, in determining value for money, tax expenditures were considered.

Henry Review (2010)

The Henry Review examined taxation concessions for NFP in similar fashion to the Productivity Commission. In relation to the charitable contribution deduction, it observed that 36.2% of individuals claimed a gift, but 82.5% claimed less than 1% of their total net income. It quickly endorsed the rationale for the deduction, citing its benefits for pluralism, transparency and administrative convenience. It considered the option of a rebate but was concerned about integrity issues such as potential double-dipping and the lack of knowledge about the effect of removing the deduction, so recommended retaining the deduction. However, it proposed increasing the threshold to $25 to reduce the administrative burden of receipts on organisations, noting that $16 million of the $1.8 billion claimed constituted donations of $25 or less.

It accepted, without much discussion, the rationale for such concessions as support for NFP activities, identifying in particular their provision of public and quasi-public goods; their greater effectiveness as service providers, given their closer relationship to the community; and the supplementary or complementary nature of their programs with those offered by government.
 It also agreed that the tax concessions were complex, anachronistic and administratively costly.
 

The Review also agreed, with relatively little discussion, that income tax exemptions and GST concessions did not generally violate the principle of competitive neutrality under economic theory. It did, however, consider that the rationale for tax exemptions for clubs operating large trading activities was weak, although concessional treatment, especially for smaller clubs, could apply.
 It concluded that FBT concessions for NFPs were inequitable, and undermined the perceived integrity and fairness of the system.
 In the hospitals sector, the FBT concessions also violated competitive neutrality and contributed to wage inflation while not expanding the pool of labour. However, the impact of the concessions where there was no competition was less clear and removal of the concessions may result in downsizing or closure of programs. As a result, it recommended retaining income tax concessions, including their application to business income (going further by stating that NFPs should be able to conduct commercial activities ‘freely’ and endorsing the High Court’s decision in Word Investments).
 
More controversially, it recommended phasing out FBT concessions over 10 years, to be replaced by open access to direct government funding for funding and recruitment assistance, with that mechanism to be decided upon after extensive consultation; and making simple and efficient arrangements for clubs with large trading activities, suggesting concessional treatment of total net income over a high threshold.
 Finally, it endorsed recommendations by previous inquiries for a national charities commission, which could streamline the tax concessions, modernise and codify the definition of charity, and collect comprehensive data on the sector.

State reviews

Modern state taxation reviews in Australia have generally touched on concessions for NFPs only in passing, and with two key exceptions have not recommended removing or qualifying concessions for NFPs, particularly in the case of payroll and land tax. 
For example, in New South Wales, reviews in 1988 and 1990 did not recommend removing land exemptions, although the reviews recommended removing land tax exemptions for other groups. The 1988 review expressly excluded religious, charitable and educational institutions from its recommendations for reducing land tax exemptions, on the basis that the exempt land was unlikely to be converted to alternative uses at some later date.
 In 1990, a similar review did not discuss removing NFP land tax exemptions.
 
The most sustained consideration in New South Wales was in 2008, when a state taxation review rejected removal of payroll tax exemptions on the basis that this would not increase competitive neutrality; there was limited capacity for these agencies to raise revenue; and an increase in such taxation would lead to demands for increased government funding with little overall benefit.
 It did recommend that such concessions be reported as tax expenditures and subject to periodic review.
 In relation to land taxes, the review did not mention NFPs specifically but rejected a broadening of the tax base because of its highly regressive distributional effects, although they included as a long-term reform option the review of exemptions generally.

The Victorian experience has been more mixed. A wide-ranging taxation review in 1983 recommended removal of payroll and land tax exemptions, including that for NFPs, although it did recommend in their case compensating direct assistance, along with a critical review of group-specific exemptions.
 The Land Tax Review in 1991 was more circumspect. Although it observed that principles of public finance suggested land tax concessions for NFPs should be replaced by direct expenditure, it decided not to make recommendations to that effect because the list of exemptions was “the result of political decisions made by successive Governments reflecting judgements on community attitudes”, and their removal would probably be accompanied by direct assistance or increase the government burden. It did, however consider the exemptions should be periodically reviewed.
 The Review of State Business Taxation in 2001 decided against recommending changes to most tax exemptions and concessions including in relation to NFP organisations, although with little discussion.
 
In Western Australia, a 2002 business tax review considered it was impractical to remove tax concessions for NFPs, given the “general community support” for such concessions and their widespread nature,
 although it did reject extending a payroll tax exemption to public universities on the basis of cost and because of its favourable treatment of a particular industry.
 It also found that there was “general community support” for existing exemptions for charitable or non-profit organisations which would practically constrain the ability of a government to remove such exemptions. More recently, a 2007 state tax review evinced some scepticism, observing that industry-specific concessions should be replaced by more efficient and transparent direct expenditure, but it considered concessions and exemptions beyond its scope and recommended instead extending an existing review to such concessions.
 The 2007 review also recommended exempting private aged care providers from land tax to equalise treatment with NFP and government aged care providers.
 
The most sceptical State appears to be Tasmania, where in 1993 the Smith Report recommended the widespread removal of exemptions, including for NFPs, for most taxes.
 A Tasmanian State Tax Review commenced in 2010, and expressly raises the issue of concessions for NFPs in a series of questions in its Discussion Paper.
 

Other literature

There has been relatively little substantive literature in Australia otherwise discussing tax and charities. The leading publication remains a collection of conference papers from a 1991 taxation conference on the topic in Melbourne, edited by Richard Krever and Gretchen Krewley,
 of which the most substantive contribution is Krever’s analysis of the US literature on the justifications for such tax concessions.
 
Krever’s analysis adopted the ‘conduit theory’ of taxation in arguing that charities that relieve the poor would probably not be subject to taxation, but treats the exemption of other charities as a tax expenditure.
 He accepted the analysis that there are administrative and practical difficulties in identifying what level of tax is appropriate, as well as valuing those benefits.
 In his view, the most plausible justification is that of pluralism. 

Krever also examined the alternatives to taxation concessions. In relation to matching grants, he thought that this would probably threaten pluralism through increased scrutiny, create problems of delay in cash flow, and would have unpredictable consequences. However, he noted that the second problem could be minimised and the last problem was inevitable since empirical evidence could not be obtained until the system was changed, and also falsely assumed that the existing level of support was optimal.
 Krever preferred a tax rebate, suggesting that the charitable contribution deduction had been an oversight when other personal tax expenditures were converted into rebates in 1975.

There have been some critics of the taxation concessions, although their criticisms tend to be rather general. O’Connell has explored in detail the complexity, lack of transparency and inefficiency of tax concessions, and suggested reducing the complexity of the system through some harmonisation on the basis of the meaning of the term ‘charity’. 
 Abery has argued for repeal of the tax concessions for charities, on the basis that the definition of charity is archaic; that charities are insufficiently accountable; and that charities are linked to tax avoidance. She also relies on the fact that there is no rationale for the tax exemption and proposes instead a government spending program.
 Ely has questioned the charitable status and taxation concessions of private schools on the grounds of equity.
 Love supported the recommendation of the Ralph Report in relation to expressly referring to mutuality as enshrining an important principle, while cautioning that such reform should not be used to attack large sporting clubs and to ignore the interests of smaller organisations.

There is a limited empirical literature in Australia focusing on the effectiveness of taxation incentives, in contrast to the US. McGregor-Lowndes, Cameron and Marsden examined the effectiveness of the taxation incentives, including the establishment of Prescribed Private Funds (PPFs), introduced by the Australian Government in 1999. They noted that only 19% in the Giving Australia survey were aware of the new taxation incentives, and knowledge increased along with the income level.
 Taxation incentives were not identified as a main reason for giving, although it was viewed by wealthy donors as a positive incentive.
 However, they concluded that there was mounting evidence that new private funds had been directed to deductible gift recipients under the PPF scheme. The Australian Centre for Philanthropy and Nonprofit Studies also publishes annual statistics on the charitable contribution deduction, including levels of giving, and analysis of the effects of gender, income, and geography on giving.

The inquiries have also stimulated some interesting ‘grey literature’, in the form of submissions or responses to proposed inquiries. For example, Access Economics was engaged by Community Council of Australia to outline some high-level principles of reform of taxation concessions in 2010.
 The principles it highlighted were:
· ‘First do no harm’—ensure the support and stability of the sector;

· Consider the dynamic interactions between support measures;

· Ensure revenue neutrality of proposals;

· Ensure simple and transparent support arrangements;

· Safeguard taxpayer interests; and

· Allow an appropriate lead time for reform.

Similarly, Lateral Economics was engaged following the Productivity Commission to analyse the arguments for abolishing the FBT concession. It concluded that the arguments for abolition of the FBT concession “represents a case of theoretical correctness displacing practical utility”,
 since replacing the FBT concession with direct subsidies “is unlikely to produce economic benefits of any magnitude and could very easily produce net costs.”
 

In its view, the benefits would be meagre because only a small part of the sector (hospitals) in practice raised competitive neutrality issues. Even in that field, there were complexities: the types of markets NFP hospitals served often differed, and the effect of multiple government interventions in the health sector, and other inputs, such as access to finance and insurance, complicated the picture.
 
Further, the understanding of competitive neutrality issues was “ultimately grounded in models of activity in which competition takes place between like firms performing like activities”.
 It suggested instead a “multiple pathways” model in which differing motivations and models were harnessed in diverse ways.
 There were also significant risks in abolishing the concession. It would be extremely difficult to ensure adequate compensation for the concession; increase dependence upon government; and create greater uncertainty with effects on long-term planning.
 It would involve significant adjustment costs,
 and the “pathologies which accompany politically difficult reform”.

It also highlighted the following advantages of the FBT concession:

· The concession may provide “symbolic value” in terms of recognition by the State which encourages them to make philanthropic contributions;

· Replacement with direct subsidies might increase net costs because employees who do not use the concession might demand increased income if it was removed;
 and the cost of replacing the concession with higher salaries would be more expensive for the government;

· The concession provided greater flexibility, such as through leveraging donations with the FBT concession for particular projects, and because resources would not be pre-committed to particular uses;

· The concession is well-understood and imposes moderate administrative costs for both taxpayer and government, without the compliance burden associated with direct grants.

New Zealand 

Policy reports

As in Australia, the debate about tax concessions for NFPs in New Zealand has largely taken place in policy reports. 
In 1967, the Ross Committee expressed two principal concerns in relation to the income tax exemptions of NFPs in the context of a major taxation review: the erosion of the tax base by the increasing length of the exemptions and the potential for violations of competitive neutrality.

In relation to religious and charitable organisations, the Committee expressed full support for the underlying principle of the exemption (stated as encouraging and assisting them in achieving their objectives).
 However, it recommended taxing profits from trading derived indirectly or indirectly by charitable organisations, together with dividends derived from any company substantially owned (40% or more) by a charitable organisation.
 The competitive advantage was identified as the potential for faster growth because of the increase in after-tax profits.
 While the Committee recognised that the primary purpose was to contribute towards the ultimate charitable purposes, it considered it was not in the interests of “either the community or the charitable organisations to subsidise growth in industrial and commercial activity”, citing concern that increasing involvement “may well weaken the responsiveness of the public towards charitable ideals and objectives”.
 
In relation to co-operatives, the Committee was of the view that the principle of mutuality should not extend to exempt organisations transacting substantial business with non-members or where membership was “so easily conferred or terminated … that it appears little more than a mere formality to cloak general trading activity”.
 It recommended that co-operatives should be taxed on retained profits from transactions with members, and the percentage of sales to non-members multiplied by the rebated profits, as a reasonable apportionment of the total profits prior to the deduction of rebates to members. It considered this more practicable than an earlier suggestion made by the 1951 Taxation Review Committee that consumer co-operatives be taxed on profits from transactions with non-members.
 It recommended that this should also apply to special producer co-operatives which were also exempt from income tax on retained profits, although it noted that government could consider whether special considerations continued to justify that special exemption.
 It considered that both the profits of mutual organisations derived from life insurance and the trading profits of veterinary clubs should be taxed, on the basis of competitive neutrality.
 It also recommended that all rebates paid or credited by co-operatives and mutual associations should be assessed as income in the hands of the member.
 It also recommended the abolition of exemptions from taxation for building societies, on the basis of improved economic circumstances reducing their importance and state housing finance bodies.
 
The Committee did not discuss in detail the charitable contribution deduction, but in relation to the analogous concession for donations to research institutions, the Committee observed the issue of inequity between taxpayers and suggested replacing it with a rebate, possibly a refundable rebate, in line with its general view that deductions should generally be replaced by rebates.
 
In 1987, controversial Labour government proposals to put charities on a similar taxation footing as businesses eventually led to the commissioning of an independent report (known as the Russell Report) in 1989.
 This report recommended retaining the structure of concessions with tightening of the exemptions, and increasing the cap on corporate donations,
 but its recommendations languished. It stimulated, however, the establishment of Philanthropy New Zealand and the eventual publication of another report in 1995 by a Working Party on the Accountability of Charities and Sporting Bodies.
 In 1998, a broader review on tax compliance recommended further review of the taxation of charities, expressing concern about the effects on competitive neutrality.
 
Discussion Paper, ‘Tax and Charities’ (2001)
This was followed in 2001 by Inland Revenue’s publication of a discussion paper proposing reforms, Tax and Charities. (This was accompanied by a discussion paper discussing the taxation of Maori authorities.)
 While the paper assumed that the government intended to continue the same level of financial support to NFPs, the paper expressed concerns about the scope of the exemptions and the relevance of the “possibly archaic” definition of charitable purpose.
 It observed that tax concessions for charities raised a number of concerns, including: forgone revenue and increased burden on taxpayers; inefficient growth as a result of a subsidy; lack of direct control by the government; lack of ministerial scrutiny; and lack of transparency.
 It made the following proposals:

· Modifying the definition of charity in various ways;

· Requiring registration or approval to access income tax exemption, including requirements to file annual accounts, audit and ensure regular monitoring;
· Subjecting business income to tax, with unlimited deductions for distributions to charity owning business, and possibly a turnover threshold for small-scale trading activities;

· Imposing the criteria for donee status for overseas charitable purposes also to income tax exemption;

· Increasing rebates for individual donations in line with inflation;

· Removing caps on charitable company deductions and requiring only a cap on aggregate donations of 5% of net income;

· Allowing close companies
 listed on a recognised exchange to benefit from the deduction for charitable donations;

· Removing the fringe benefits tax exemption for employees of charities;

· Discussing the charitable status of superannuation schemes of charitable employees;
 and

· Allowing input tax credits for GST-registered charities and other non-profits in relation to all activities except exempt supplies.
 

In relation to business income, the discussion paper rejected the argument that the income tax exemption affected competitive neutrality by giving charities an incentive to lower its prices (since the charity could invest in other tax-free investments),
 or to eliminate competitors by lowering its prices temporarily (for which there was no evidence).
 The “‘real competitive advantage”, in its view, was that the faster accumulation of profits could enable faster expansion of the business.
 It observed that its proposal to tax business income may not be necessary if a regulatory body could monitor accumulations, however.

In relation to foreign charities, the paper observed that while the income tax exemption applied to purposes within and outside New Zealand, there were special restrictions on rebates and deductions for charitable purposes outside New Zealand.
 These restrictions arose out of concern about the possible abuse of funds, and an acknowledgment that the tax expenditure “should be consistent with New Zealand’s overseas aid programme.”
 It considered there was no justification for this distinction, and proposed applying the restrictive criteria in relation to donee status to the income tax exemption, and requiring approval of the organisation and reporting on overseas distributions.

In relation to charitable contributions, the paper rejected extending these to donations other than cash on the basis of increased compliance and administrative costs.
 It also rejected introducing payroll giving as this would increase compliance costs for the employer and administrative costs.
 It observed that, while there was an argument for removing the deduction for companies on the basis that shareholders should be able to decide which charities they wished to support, the deduction would be retained to ensure government support for the sector.
 It proposed liberalising the caps on charitable contributions to companies and removing the restriction on donations by close companies listed on the stock exchange (on the basis that these were subject to fiduciary duties and accountability requirements).

In relation to GST, it proposed: amending legislation to clarify that non-profit bodies were entitled to input tax credits in respect of all activities, including the collection of donations, but excluding exempt supplies; and removing the legislative definition of ‘unconditional gift’, relying instead on the common law link between supply and consideration.

The paper also discussed the possibility of refunding to charities the value of imputation credits, but did not propose it because of the high cost of the measure and the need to consider this in a wider context.
 Its recommendation in relation to fringe benefits tax was quite brief, noting that there was no justification for the differential treatment and that this view was consistent with that of the Committee of Experts on Tax Compliance.

After the enactment of the Charities Act 2005, concerns about accountability and transparency were largely met through restriction of tax exemptions to registered charities. In addition, the introduction of the Income Tax Act 2007 included some generous changes to the tax exemptions, including uncapping and widening the charitable contributions tax credit and deduction.
Despite the policy discussion generated by these proposals and reforms, there was surprisingly little academic discussion. While the developments in policy and case law were duly reported, largely in the New Zealand Law Journal, these were largely summaries of the law, case notes or practical advice, with the following minor exceptions. 
In a brief article, McLay, noting the 2001 Discussion Paper, argued that there were four major options for reforming the taxation of charities: the status quo, a statutory redefinition of charity, disclosure requirements, and regulation. He rejected the option of redefining charity, believing that while the definition was “archaic” the meaning would “travel over time”, and that changing the definition was not the way to determine eligibility for preferential taxation treatment. He also rejected the idea of a Charity Commission as heavy-handed, and an unrelated business income tax as “unnecessary”. He favoured instead a disbursement quota.
 Gousmett has suggested that the decision in Word Investments is overly generous and will encourage tax evasion.
 The status of sports clubs has attracted some comment.
 Bland has suggested that the Charity Commission has taken a more liberal view than before to their charitable status.

Canada
The debate in Canada is probably the second most extensive after the US, but it is also surprisingly limited, and heavily influenced by the US literature.
As elsewhere, there has been limited policy consideration in the context of major taxation reports. In 1967, the Carter Commission had considered a proposal for tax credits of 20% for gifts totalling up to $1,000, with a declining percentage thereafter, but rejected this on the basis that the change would stifle donations by high-income groups and made no fundamental changes to the system of deductions. It similarly rejected a floor on charitable contributions and only recommended a minor increase in the percentage cap on donations eligible for deduction, from 10 to 15%, although ultimately a 20% cap was legislated.

However, the tax credit debate continued in the 1970s. The Committee of National Voluntary Organisations proposed an optional tax credit,
 while Thirsk also advocated a tax credit.
 An important study in 1977 in Canada studied the replacement of the tax deduction at various rates. It found that a flat-rate 28% tax credit would result in a similar level of aggregate donations and revenue,
 but would probably shift the destination of donations toward religious charities, at the expense of cultural charities favoured by those with higher incomes.
 Brooks suggested that the deduction could be reset as a tax credit with decreasing percentages for higher income tax brackets.
 A tax credit was eventually introduced in 1987, but in the form of a two-tier credit.

Berman and Waitzer proposed that shareholders could be allowed to direct an organisation to transmit their dividends directly to charitable organisations, to be treated as a charitable contribution by the organisation and excluded from the income of the shareholder.
 They also proposed that taxpayers could be required to make a minimum mandatory charitable contribution, on the premise that a strong dual system of private giving and government funding worked best.

Another debate concerned the potential of the standard deduction to depress giving, since for those claiming standard deductions there would be no separate taxation incentive to donate. The Carter Commission proposed lowering the standard deduction to increase charitable giving, while its elimination was proposed by the Canadian Council on Social Development in 1974
 and the Canadian Committee of National Voluntary Organisations in 1977.
 Hood also examined the economic effects of eliminating the standard deduction in Canada, and concluded that “its abolition would increase the inequality of distribution of national income” but would increase government revenue substantially.
 

Other suggestions during this period included Martin’s proposal to allow 125% of charitable donations as a deduction from taxable income,
 although Hood’s study suggested that, for the period it studied, this would increase donations by $30 million but decrease government revenue by $44 million.
 It also noted that, since tax effects were more noticeable among the well-off, such a proposal would mean very large tax savings for high-wealth individuals and might deepen public cynicism concerning charitable donations,
 and that it would widen the inequity in the deduction system.
 
There has been some limited examination of the issues of the rationale of tax concessions. Goodman supported the base-defining approach, on the simple basis “that when a person makes a donation the money he parts with is no longer available for his own use.”
 Duff has argued against base-defining approaches as contradicting the purpose of an income tax, namely to “impose a social claim on a share of each taxpayer’s annual gains from participation in the market economy”, subject to deductions for non-discretionary expenses.
 

In 1997, Scharf, Hogg and Cherniavsky reviewed the economic theory on NFPs and compared Canadian tax treatment to charities, before proposing policy reforms. In their view, the chief arguments in favour of using tax concessions included: greater equity between donated time and services; increasing support through the leveraging of private donations; greater allocative efficiency by enabling taxpayers to decide and express their preferences; and the political advantages of the expenditure not showing up on the balance sheet.
 They considered the following proposals for reform: moving to a system of deductions for charitable contributions; relaxing caps on donations; increasing credit relief for GST; and removing distinctions between deductions for political contributions and charitable contributions.
 It also noted issues in relation to: moving to a system of matching grants; increasing or reducing flexibility; and local taxation and exemptions.
 It found that a proposal for matching grants would have the least effect on government revenue.
 

More recently, Duff has argued for a rationale based on pluralism, rejecting for example arguments for prioritising certain NFPs.
 Finally, McMillan has examined the US taxation theories as to whether the income tax exemption is a subsidy in a Canadian context. Observing that the Canadian concept of ‘income’ differs from the US income, she concludes that in Canada the tax exemption for non-profit entities is a subsidy. She concludes that the exemption of non-profit bodies generally cannot be justified because it is “disconnected” from any public goal, rather being limited to a particular legal form.
 

There have also been several economic studies in Canada adapting the US models for assessing the efficiency of the charitable contribution deduction. These have generally also supported the view that the tax concessions for charitable donations are efficient.
 However, research has also shown that the price of giving may be less significant for religious donations.

More recently, there has been a critical re-examination of the two-tier tax credit. Upon its introduction, Hughes noted that the price of giving only decreased for lower bracket earners past the first $250 of the donation, but that donors in these brackets rarely gave beyond that amount in any event, while the price of giving only decreased for middle income earners after $1000.
 Empirical analysis has also suggested there is little difference in distribution to a deduction.
 Bromley has criticised it as “a deduction masquerading as a credit”.
 

Further, Bromley and Hughes have contested the philosophical basis of such a tax credit, adopting the argument noted earlier that a tax credit implicitly assumes that the money primarily belongs to the government rather than the individual.
 Bromley also argues that it encourages tax-driven motivations in lower-income donors that sap altruism,
 while Hughes contests the assumption that donations to charity are tax-driven.
 Bromley also argues a tax credit unduly focuses on donations from income rather than capital. She argues for a tax deduction worth up to 100% of income (as occurs in Australia) on the basis that this would remove disincentives from giving, rather than focus on creating incentives for giving.
 Hughes criticised the two-tier credit as enforcing dependence on the State, thereby threatening the independence of the sector.

Duff has also made several policy proposals in relation to the tax credit. These included: making the tax credit fully refundable, to take into account the contributions from donors below the income tax threshold;
 implementing a declining rate structure, to provider larger subsidies for small and medium-sized donations;
 and capping eligible donations based on the aggregate amount of the donation or amount of benefit, pointing to the New Zealand example.

Another area of debate has been the use of disbursement quotas, introduced in 1976, which required charities and philanthropic organisations to spend a certain percentage of expenditure to retain charitable status. The rationale for such quotas was to ensure that funds were used for charitable purposes, to curtail administrative and fundraising costs, and to limit capital accumulation.
 This required expenditure of 80% of the amount of receipted donations given in the previous year. 

These quotas have been criticised frequently as overly complex, and unduly restricting operational flexibility. Burrows, for example, argued that the disbursement quota in Canada proved to be “one of the biggest barriers to the effective use [of] charitable funds.”
 It had a perverse effect by either requiring the money to be spent that year, or held for 10 years, creating a highly impractical system which required tracking individually multiple 10-year gifts.
 Amendments in 2005 that created the concept of “enduring property”, involving five different types with different requirements, merely increased this complexity.
 Bourgeois has argued recently that while the underlying principle was sound, the key problem has been the complexity of the rules, generated by the practical administrative realities and the desire to prevent abuse.
 
In March 2010, the Canadian government announced the elimination of most disbursement requirements for charities in Canada, after a concerted push by charitable organisations and their advisors. While generally welcomed in the sector, Bourgeois has questioned whether this reform may eliminate a ‘safe harbour’ for charities and be replaced instead with vaguer criteria or more intrusive scrutiny.

Issues of competitive neutrality appear not to raise any concerns in Canada, probably because the taxation legislation prohibits charities from carrying on unrelated businesses.
 Drache expressed doubt that there were in practice any real issues of competitive neutrality, with the only area of obvious impact being greeting cards.

United Kingdom

In the United Kingdom, although there is a wealth of practical planning materials, there appears to be little substantive debate about tax concessions for NFPs. As elsewhere, the discussion has largely taken place in public policy reports. 
Policy reports
In 1920, the Colwyn Commission considered it desirable to confine the width of the tax exemption.
 It recommended extension of tax exemption to charities that owned and occupied land.
 In relation to business income, the Commission recommended exempting businesses only where they were mainly carried by and for the beneficiaries of a charity, and otherwise rejected such an exemption on the basis of competitive neutrality.

Unlike the other jurisdictions, the UK did not have a longstanding deduction for charitable contributions. Rather accidentally, a rule developed enabling a charity to claim tax paid on a gross sum, provided the donor covenanted to pay that annual sum for at least 7 years. The Radcliffe Royal Commission in 1955 had misgivings about the system but did not feel able to recommend change, as it was concerned about the fear of falling gifts and increase in deductions.
 
In 1975, the House of Commons Expenditure Committee endorsed the principle that charities should enjoy tax relief.
 It rejected direct grants for fear that this would reduce revenue for charities, as well as encouraging discrimination among voluntary organisation, requiring subjective judgments as to the worth of objects, and eroding the independence of charities. However, it observed there was some inequity in that some local authorities were penalised through rating exemptions.
 
The following year, the Goodman Committee similarly rejected a proposal to differentiate between charities.
 It also rejected radical change to the covenant system, although it considered such covenanted donations should be eligible for deductions for higher-rate taxpayers, and recommended reducing the period of the covenant to four years.
 It also recommended increasing the amount of mandatory tax relief for rates to 75%, which should be borne by central rather than local government.
 

In 1996, the Deakin Commission recommended retaining the link between charitable status and tax benefits as the “most logical and convenient basis for such benefits”.
 It rejected arguments in relation to competitive neutrality on the basis that one had a choice to function for public benefit or private gain, and also considered that there were other advantages such as voluntary labour that justified such concessions.
 It recommended a simpler scheme for reclaiming VAT.
 In 1997, the Committee on Public Accounts recommended tighter monitoring of tax exemptions by the revenue authority.

In 1999, the UK Government reviewed charity taxation. Its proposals included: reducing the minimum limit for Gift Aid donations and allowing instalment donations; a US-style charitable deduction (for which there was little support); abolition of the maximum limit on payroll giving; a de minimis exception for business income; harmonising tax relief for fundraising events; simplifying charity advertising; guidance on business rate relief; and improving service.
 
Since then, there have been significant revisions to Gift Aid. In late 2010, a Gift Aid Forum reported on improvements to Gift Aid,
 and the Office of Tax Simplification also commenced a review of all tax reliefs in late 2010.
 Most recently, the Conservative-Liberal Democrat coalition has released a Green Paper on giving which focuses on innovative schemes to increase giving, with a particular focus on leveraging technology, which also promises a review of tax concessions.

Other literature
Almost all of the academic literature focuses on the question of definition rather than of taxation itself. There has been some legal analysis of the interpretation of taxation concessions, including the definition of ‘charity’ and ‘business’ by Warburton.
 
There has been limited econometric analysis of charitable contributions in the UK context. A 1995 study examined this in relation to large companies, concluding that lower tax rates decreased donations; did not increase with profits; and was largely determined by culture.

As elsewhere, much of the research in this area is in the form of ‘grey literature’, often by the Charities Aid Foundation and other research institutions. For example, the Charities Aid Foundation publishes statistics on payroll giving which indicate the importance of promotional initiatives
 and has promoted leveraging technology to increase giving.
 Several reports have considered the effectiveness and awareness of taxation incentives for giving, concluding there was poor awareness of their incentives
 and, in one case, that there was little discernible relationship between taxation incentives and giving.
 
Conclusion

A survey of the literature on taxation concessions of NFPs reveals some surprising facts. First, outside of the US, taxation concessions have been analysed rarely, although they have been discussed in tax planning materials more generally. Instead, the debate has largely taken place either in the context of major tax reviews, in policy papers by revenue authorities, and more rarely in major reports dealing with the NFP sector. 

Second, this policy debate draws largely on the US academic literature. This poses several problems. Obviously, there are issues concerning the translation of context. The US tax laws are complicated and the context of the NFP sector in the US is philosophically and politically different. Another bias, however, lurks in this predominance of the US literature. The literature is largely rooted in economic analysis, although it is widely acknowledged that the justifications for tax concessions are largely political in nature. 

Third, the literature survey reveals a strong consensus on the desirability of tax concessions for NFPs, which has limited changes to such concessions. Recommendations from major tax reviews have been largely accepted where they extend such reliefs. Reports have been reticent to recommend reform in the absence of evidence of the effect on the sector, and governments have been very reluctant to restrict tax concessions for NFPs. 

Fourth, the literature survey reveals surprisingly few desirable models from abroad. Features such as disbursement quotas, floors and caps, tax credits, and taxation of business income appear problematic in other jurisdictions. There is also a notable blurring between taxation and regulation of NFPs through the taxation legislation.

Fifth, the discussion of tax concessions appears to have taken place largely in isolation from the broader reforms of the NFP sector in overseas jurisdictions. Although tax concessions are widely acknowledged to drive the definitional debate, there is surprisingly little connection between the tax literature and the definitional literature. Instead, tax analysis of tax concessions is driven by economics and the overall principles of fair taxation, and is rarely situated within an articulated political philosophy concerning the role of the NFP sector. Yet, perhaps more than anything else, the debate about the justifications for tax concessions reveals the difficulties in conceptualising the NFP sector within a conceptual framework dominated by for-profit paradigms.
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