Implications of the Aid/Watch Incorporated decision
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The High Court of Australia has handed down a majority decision that affirms the right of Aid/Watch Incorporated to be charity for Commonwealth tax purposes and noted that there is no general doctrine in Australia which excludes from charitable purposes "political objects"  as considered in the UK case of McGovern v Attorney-General in 1982 (the Amnesty International case).
 Of real interest is what this case means for other entities that engage in what might be described as "political activities" and seek to claim one or other of the tax concessions available to charities and similar bodies. 

At one level it can be said that the decision contains some good news and some bad news. First the good news: Aid/Watch is the latest in a series of High Court (and Federal Court) cases where the notion of what constitutes a charity has been considered and in each case (Central Bayside,
 Word Investment,
 Victorian Women Lawyers
) the courts have expanded on those factors previously thought to impose restrictions on entities claiming charitable status under the tax laws. The second piece of good news is that the majority judgment shows a willingness to interpret Aid/Watch's purpose in a way that brought it within the heads of charity as identified in Pemsel's case
 (cf the Full Federal Court
 and the minority High Court judgments) and also to read those heads as capable of changing with the times and not being fixed or closed.

What's the bad news? First, the majority decision is quite narrow in a number of respects. It decided that the generation by lawful means of public debate related to the efficiency of foreign aid directed to the relief of poverty was itself a purpose beneficial to the community within the fourth head in Pemsel.
 It stated that it was not required to decide and was not deciding whether the encouragement of public debate respecting activities of government which did not otherwise fall within the 4 heads identified in Pemsel could or would be charitable.
 The majority also stated that some purposes may fall within the four heads but not contribute to the public welfare by reason of the "ends and means involved" and so presumably not be eligible for charitable status.
 Secondly, the decision is not unanimous and the dissenting judgments indicate that when judges consider whether a body has a charitable purpose or an unacceptable political purpose different conclusions are possible. The third piece of bad news is, I think, that the Australian Tax Office, the body currently required to apply the rules and to determine whether bodies are charitable, is likely to recognise that the decision is quite narrow and apply it accordingly.
Three issues arise from the majority judgment:

1. What sort of political activities are permissible?

2. Must there be a connection with one of the heads of charity?

3. What is the significance of the reference to "ends and means involved"?

But I think there is another issue too and that is:

4. How will the ATO and/or the Courts determine purpose where political activities are involved?

1. Political activities

Obviously a body can engage in a range of political activities that can be viewed as political. In McGovern v Attorney-General, Slade J identified the following categories:
· support for a political party;

· procuring changes in the laws of the country or of a foreign country;

· procuring changes in government policy;

· procuring changes in government activities.

In the United States, there are different restrictions on charities depending on whether they engage in "lobbying" types activities or whether they engage in "electioneering" ie party political type activities.

At the very broadest we might say that there is a difference between advocacy and lobbying and party politics and although the Aid/Watch case might give comfort to those who engage in advocacy that does not mean that a political party could itself qualify for charitable status. Recall that the words used by the majority were "generating public debate" rather than a broader notion of engaging in political activities. It is also important to note that Heydon J specifically rejected that notion that Aid/Watch was engaged in a debate preferring to describe their activities as "agitating for change" something he regarded as inconsistent with a charity.

The reference to generating debate also seems to raise the distinction between direct and indirect activities in the sense of changing public opinion rather than lobbying government to change a decision or policy or the law. A similar distinction has been raised about trusts for educational purposes as opposed to spreading propaganda. This may mean that the means used to carry out the objects will be important, and in this regard we can note that the majority refer to generating debate by lawful means.
The late Justice Santow also drew attention to the different methods of bringing about change—direct lobbying of government as opposed to attempting to change public opinion.
 He noted that such pressure for change could be termed “agitation, with its pejorative overtone, propaganda, a campaign or merely education”.
  He went onto say that the way in which this was described was “to some extent in the eye of the beholder, influenced by tone and style”.
  Again, I would refer to the minority judgments in Aid/Watch.
Given that the majority has not stated that any political activity is permissible it may be useful to think about the policy reasons for the restriction in the first place. Various arguments have been put forward to justify restricting charities from political activity:
· engaging in political activity has been regarded as inconsistent with the nature of charity;

· it is inappropriate for the government to provide tax subsidies to bodies who are seeking to change "the system";

· lobbying for change could never be for the public benefit; and
· courts are unable to make a judgment about whether the changes are for the public benefit.

On the other hand, it is argued that bodies, including charities should be free to criticise government and to lobby for change and that this should not be fettered—the notion of freedom of expression. In 2003 the Board of Taxation carried out a consultation on a proposed statutory definition.
 It received 267 submissions – many of them dealing with the issue of advocacy. This was described in the Report as the most controversial section in the draft Bill,
 and was I believe one of the reasons why the Bill did not proceed.
It may be that the only way in which we can get certainty is for some legislative intervention. How do we draw the boundaries between what is acceptable and what is unacceptable political activity? In the US and Canada there are limits on the expenditure that a body can incur in relation to political activities if the body is to remain entitled to tax concessions. In the UK the Charities Commission provides guidance on what are acceptable activities and in particular notes thatmust only be undertaken by a charity in the context of supporting the delivery of its charitable purposes.
 Or should we be trying to argue that all political activity is legitimate and should not be restricted? Should it depend on the nature of the political position, so that views which are unexceptional (eg dealing with basic human rights) are acceptable but other more controversial views (eg anti-abortion campaigns) are not?
2. Must the body be otherwise charitable—ie for relief of poverty or for advancement of education or religion or otherwise beneficial to the community? That is, could the encouragement of public debate respecting activities of government outside of the identified charitable purposes be charitable purposes.
Clearly the High Court has only decided that generating debate about a recognised head of charity ie relief of poverty is charitable. Could it be argued that by declining to rule on the broader case they are indicating they do not think that would be charitable? Or it could be argued that the High Court is simply ruling on the facts of the case (as it frequently tells is it is supposed to do)?
3. Ends and means involved

Note reference to Dixon J in Royal North Shore Hospital case
 (para 49) in the context of the High Court saying that purposes may appear to fall within one of the four heads but not contribute to the public welfare. They then say that this will be as a result of the ends and means involved. The reference to RNS Hospital case does not provide guidance—that case was concerned with encouragement of technical education and did not appear to involve anything that was contrary to public welfare.
Is this simply another way of saying that cannot be illegal or contrary to public policy (school for thieves or school for terrorists or group of Nazi-sympathisers) or is it directed to direct action as opposed to generation of debate? Again I do not think we get any clear guidance from the High Court.
4. Determining purpose

The High Court adopted the accepted approach of looking at the bodies’ constituent documents and at the activities to determine whether the purpose is charitable. It indicated that this is a holistic inquiry. In addition to the references to the body’s constituent documents there are also numerous references to Aid/Watch’s website as a means of determining purpose.

It is commonly said that a body’s sole or predominant purpose must be charitable, although it is said that it cannot have any independent non-charitable purposes so that any non-charitable purposes can only be incidental to ancillary to the main ie charitable, purpose. In the past it has sometimes been accepted that political activity is incidental to the charitable purpose. However, the majority decision does not rely on the political activity in Aid/Watch being incidental, although it does refer to the connection between the relief of poverty and the generation of debate by lawful means.
One interesting point though is that the minority judges appear to have taken an entirely different view of the activities of Aid/Watch. For example, Heydon J concluded that Aid/Watch did not have the goal of relieving poverty and agreed with the AAT that the relief of poverty had “no particular emphasis in the appellant’s formal objectives.”
 
He also disagreed that the appellant was “generating debate or presenting arguments.” He said:

That characterisation is inconsistent with the appellant’s “campaigning” and its “targeting”. It is inconsistent with its desire to “expose” evils, its tendency to “demand” to oppose, to criticise, to protest and to be “activist”.   Above all, it is inconsistent with its concern for results, to be achieved with whatever amount of rancour and asperity was needed.

Kiefel J took a more traditional approach and said that Aid/Watch was doing more than incidental political activities and said that the appellant’s main purposes were to agitate for change in the programmes and policies of the government or its agencies.
What this demonstrates is that the identification of purpose is essentially in the eye of the beholder and that different decision makers will determine this differently. This makes it very difficult for those in the sector that engage in advocacy activities to predict whether they will be viewed as charities.
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