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As part of the 2011 Budget, the Assistant Treasurer announced that the government proposed to introduce a statutory definition of ‘charity’ applicable from 1 July 2013. At the same time he announced the establishment of the Australian Charities and Not-for-Profit Commission and what was described as “better targeting of NFP tax concessions” which has come to be known as the “unrelated business income” proposal. Both of these other announcements have progressed significantly – in May a Consultation Paper on the unrelated business income proposal was released and in July Susan Pascoe was appointed as Chair of the Implementation Taskforce for the Australian Charities and Not-for-Profits Commission in the expectation that she will be the first Commissioner. Treasury is working on the definitional issue but has not yet released any consultation documents. It is therefore timely to consider what the Assistant Treasurer had to say about the definition of charity and to think about what the definition might look like. 
There are three matters that are deserving of attention:

1. The Assistant Treasurer said that the definition would be applicable across all Commonwealth agencies. It will not however apply to the States. The Minister does note that the Federal government would continue negotiations with the states and territories on national regulation of the charitable sector but whether the States will accept that position is far from certain. It may be that we will still have different meanings of charity for different jurisdictions. There may also be uncertainty in relation to trust law where presumably the state law will continue to apply. This may not be a huge practical issue and indeed the states may accept that a common definition is appropriate but it is as well to note that there may be situations in which the statutory definition will not apply.
2. Further details of the proposal are in Budget Paper No 2 where it is said that the ACNC would have sole responsibility for determining charitable, public benevolent institution and other not-for-profit status for all commonwealth purposes. However, the Commissioner of Taxation will retain responsibility for administering the tax concessions for the NFP sector. I think this raises two questions: first, will it be enough to be a charity approved by the ACNC to access all concessions? Presumably not, because even the statement refers to public benevolent institutions suggesting that there may be categories of charities with different entitlements to concessions. This may mean that we need other definitions and hopefully the notion of PBI will be replaced with a more up to date term. A second question relates to conditions for tax concessions, such as the proposed ‘in Australia’ requirement. Who will determine whether the conditions are satisfied? Presumably the ATO but what will happen if the conditions overlap eg if the tax concession requires the entity to be a NFP and this has already been determined by the ACNC? What does seem clear is that the tax concessions will need to be redrafted and that decisions will need to be made about eligibility that may have little to do with charitable status. Hopefully, many of the complex categories will be removed and the concessions will be considerably simplified but this has not been mentioned to date. I would just mention the interaction of the UK charities definition and the tax law definition. Under UK tax law, a charity is a body of persons or trust that is established for charitable purposes (as defined in the Charities Act 2006) and meets 3 conditions:
· a jurisdiction condition;
· a registration condition; and

· a management (ie a manager is a fit and proper person) condition.

Those 3 conditions are determined by the revenue authority. This seems sensible, although it may be more appropriate that the fit and proper person test is left to ACNC.
3. The third matter relates to the definition itself. The Minister said that the definition will be based on the 2001 Report of the Inquiry into the Definition of Charities and Related Organisations (CDI), taking into account recent judicial decisions such as Aid/Watch. It is therefore timely to go back to what was recommended and also to consider the ED of the Charities Bill 2003 which was drafted to give effect to those recommendations. 

Recommendations of the CDI

The CDI made 27 recommendations. I will consider them under 6 heads:

(i)  the not-for-profit requirement. The CDI recommended that this term should replace the term ‘non-profit’ and should form part of the definition of charity. The 2003 ED included this in the ‘core definition’ and also included a definition of a NFP entity as an entity that did not operate or provide benefits to particular persons, including owners or members of the entity. This definition recently appeared in the ED of legislation to amend the tax provisions to include the ‘in Australia’ requirement. However, the reference to particular persons was replaced by the reference to particular entities and concerns were raised about whether this would mean that a NFP could not name another body to take over its assets in the event of winding up. Even if the definition refers to person, this may still be an issue.
(ii) entity requirement. The CDI recommended that the term ‘entity’ be adopted to describe charities and that the definition of entity include: a body corporate; a corporation sole; any association or body of persons whether incorporated or not and a trust. Furthermore, they said it should exclude: a political party; a partnership; a superannuation fund and government or a government body. This was achieved in the 2003 ED, rather clumsily, by referring to the definition of entity in the ITAA 1997 and then excluding certain entities under s 4(1)(f) ie individuals, a partnership, a political party, a superannuation fund or a government body. This followed on from a discussion about whether all charities should be structured in a particular way, eg as companies limited by guarantee. It was concluded that there should not be a requirement as to any particular structure. There was some concern about the reference to partnerships as some charities regarded themselves as entering into partnerships and were worried if this would be disqualifying. Another area of concern was the reference to a government body and whether it would be enough for the government to have some sort of control over the entity. Cases like Central Bayside demonstrate how difficult this can be.
The current tax law distinguishes between charitable institutions and charitable funds. According to the ATO a number of factors need to be taken into account to determine if an entity was an institution “including activities, size, permanence and recognition” (TR 2011/D2, para 154). The ATO also has this to say about the notion of an institution: 

“An institution is an establishment, organisation or association, instituted for the promotion of some object, especially one of public or general utility HYPERLINK "http://law.ato.gov.au/atolaw/view.htm?locid='DTR/TR2011D2/NAT/ATO/fp16'&PiT=99991231235958" \l "fp16" \t "_parent" . It connotes a body called into existence to translate a defined purpose into a living and active principle. It may be constituted in different ways including as a corporation, unincorporated association or trust. However it involves more than mere incorporation, and does not include a structure controlled and operated by family members and friends.” 

Thus a body that is just established would presumably not be an institution. However, the definition of entity would include newly formed bodies whether they are incorporated or not.
Presumably the term entity is broad enough to cover both bodies and funds ie trusts, but this is not entirely clear as it is not usual to speak of a fund as an entity. It is worth noting though that the UK tax law defines a charity as ‘a body of persons or a trust established for charitable purposes’ with charitable purposes determined under the Charities Act 2006, whereas the Charities Act itself defines charity as an institution established for charitable purposes.

(iii) the charitable purpose requirement. The CDI recommended that charitable purposes should include 6 heads plus a 7th general head. The 2003 ED included those heads as follows:

(a) the advancement of health;

(b) the advancement of education;

(c) the advancement of social or community welfare;

(d) the advancement of religion;

(e) the advancement of culture;

(f) the advancement of natural environment; and

(g) any other purpose beneficial to the community.

And advancement was defined as including protection, maintenance, support, research and improvement.

Two things struck me about this list when I read it again. First, it is broader than the Pemsel categories so that some of the things which may have been recognised under the 4th Pemsel head are now categories in their own right: health, community welfare and natural environment. I also noted that there was no express reference to relief of poverty – perhaps the category from Pemsel that most closely aligns with the ordinary meaning of charity. In fact the CDI recommended that many of the categories should be defined in a way that included certain things. For example, advancement of health was said to include ‘the prevention and relief of sickness, disease or of human suffering’ and the advancement of social and community welfare was said to include 5 subcategories, one of which was ‘the prevention and relief of poverty, distress or disadvantage or individuals or families’ and another was ‘the care and support children and young people’. These subcategories did not make it into the 2003 ED. The purpose requirement is obviously of crucial importance to the sector and perhaps given that it is now 10 years since the CDI it might be useful to think again about the categories. By way of contrast, the UK Charities Act 2006 contains 13 categories with the first 3 the same as Pemsel but including health, amateur sport, human rights and animal welfare. The catch all category is framed in terms of purposes analogous to or within the spirit of the specified categories or previously recognised as charitable.
The CDI recommended that the dominant purpose of the entity should be charitable and that any other purpose should be ancillary or incidental. This was included in the 2003 ED and reflects the current position. Again by way of contrast the UK Act specifies that a charitable institution is one that is formed for charitable purposes only. I don’t think much turns on the different formulations.

The CDI also recommended that the activities of a charity must further, or be in aid of, its charitable purpose or purposes. This was included in the 2003 ED (s 4(1)(c)). There is also some discussion in the CDI Report about whether it is appropriate to consider the activities of the entity to determine purpose but no real conclusion was reached on this point.

(iv) the public benefit requirement. The CDI recommended that the public benefit test as currently applied under the common law continue to be applied. This was said to mean that the purpose must be:

· aimed at achieving a universal or common good;

· have practical utility; and

· be directed to the benefit of the general community or a sufficient section of the general community.

The public benefit test is a common law requirement but has been presumed to be satisfied in the case of the first three heads of charity. The CDI recommendation, although it refers to the existing common law position, appears to require that the public benefit be demonstrated rather than presumed in certain cases. They do say that the test would not be satisfied where there is a relationship between the beneficiaries and the donor (such as a family or employment relationship) and that this extends to the relief of poverty ie the so-called ‘poor relations’ and ‘poor employees’ cases. However they did recommend that there be two exceptions to this rule, namely for:
· open and non-discriminatory self-help groups; and

· closed or contemplative religious orders that undertake prayerful intervention. 

Although the proposed Charities Act did not eventuate, these exceptions to the public benefit requirement were enacted in the Extension of Charitable Purpose Act 2004 (s 5). That Act also provides that the provision of child care services on a non-profit basis is a charitable purpose (s 4).
In the UK the inclusion of a statutory requirement of public benefit has had a significant impact. The main areas where there is likely to be an issue are in relation to religion and education. So for example, it may be that private schools will need to provide more than just a few scholarships to students suffering financial disadvantage. It may also be necessary for religions to make the case that they provide some public benefit. In this regard it is interesting to note that in Ireland the legislation deemsreligions to satisfy the public benefit test which means that the law in Ireland differs from that in England and Wales.
The CDI also recommended that the public benefit test be strengthened by including a requirement that the dominant purpose must be altruistic which they described as unselfish concern for the welfare of others. This was considered by the Board of Review which concluded that the requirement was unnecessary and could reduce the clarity of the public benefit test

(v) illegal purposes and activities. CDI Rec 4 was that an entity should be denied charitable status if it had purposes that were illegal, contrary to public policy, or promoted a political party or a candidate for political office. Rec 5 said that activities must not be illegal, contrary to public policy, or promote a political party or a candidate for political office. There are three things referred to here: illegality; contrary to public policy and what we might call advocacy (come back to this). The 2003 ED included a provision (s 8(1) that provides that the purpose of engaging in activities that are unlawful is a disqualifying purpose. This is consistent with the common law and unexceptional. However, s 4 (1)(e) provided that the entity must not engage in conduct that would constitute a serious offence (defined as an offence that may be dealt with as an indictable offence ie generally requires a judge and jury rather than a magistrate). The Board of Tax report noted that this was harsh and potentially unworkable as even a single instance could operate to deprive the entity of charitable status. The recommended that the paragraph (s 4(1)(e)) be removed which would mean that the only reference was to unlawful purposes. The ED did not refer to purposes or activities that were contrary to public policy.
(vi) other disqualifying purposes. The other disqualifying purpose is in s 8(2) ie the purpose of advocating a political party or cause; supporting a candidate for political office or attempting to change the law or government policy, if those purposes either alone or together were more than ancillary or incidental to the other purposes of the entity. The Board of Tax received 267 written submissions and most of them were concerned with this provision. Of course, now we have the High Court decision in Aid/Watch and the Minister has made it clear that the definition will take into account judicial decisions since the CDI Report. What is not clear is whether any type of political activity will be a disqualifying purpose. Certainly advocating for change of the law or government policy is now permitted under Aid/Watch but it doesn’t say anything about support for political parties or political causes. The definition of entity in the 2003 ED excluded a political party but perhaps even that is on the table in the post Aid/Watch world.

Looking back at the CDI Report and the 2003 ED demonstrates how much has changed in 10 years. But it also reminds us that the translation of the common law principles into legislative form is fraught with difficulties. The legislators will be aiming to give effect to what the law is – no change in policy has been announced, but the community will need to analyse the legislative definition to see that it does represent the existing position and does not create more problems than it solves. 
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